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The Pennsylvania Massacre: 

How ALEC Snuffed “A Call for Rational Debate” 

by Brigette Sarabi 


T he past twenty years have 
marked a dramatic shift to 
more harsh criminal justice policies. 
While it is common knowledge that 
politicians beat the “tough on crime” 
drum to win elections, one has to 
wonder where they find the time to 
draft the reams of draconian legisla- 
tion passed in recent years. Wonder 
no more. 

Hundreds of remarkably similar 
pieces of criminal justice legislation 
were introduced in cookie-cutter 
fashion in states throughout the 
country in the mid-1990’s. Their ori- 
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gin can be clearly traced to the influ- 
ence and work of one conservative 
organization: the American Legisla- 
tive Exchange Council (ALEC). 

ALEC is a Washington, D.C.- 
based public policy organization that 
supports conservative legislators. 
Launched in 1973 by Paul Weyrich (a 
founder of the ultra-conservative 
Heritage Foundation), ALEC exempli- 
fies the cozy relationship between big 
business and politicians that so of- 
ten results in pro-business, anti-human 
legislation. 

With over 40 percent of state leg- 
islators as members, ALEC represents 
a formidable force in state capitols 
across the country. Of the more than 
6,000 state legislators in the United 
States, approximately 2,500 are mem- 
bers of ALEC, including scores who 
hold key leadership positions. About 
70% of these legislators are Republi- 
cans; the remainder are primarily 
conservative Democrats from the 
Southern and Western states. 

A chief function of the Council is 
to develop “model” legislative propos- 
als that advance corporate-friendly 
principles - such as cutting govern- 
ment budgets, decreasing government 
regulatory authority, and privatizing 
government services. For example, 
this year in Oklahoma, a state with 
strong ALEC ties, the legislature put 
a “right-to-work” initiative on the bal- 
lot, and debated the elimination of its 
income tax. Both proposals were pro- 
moted as being essential in order to 


compete with it’s low tax, low wage 
neighbor - Texas. Here we clearly have 
a case of “we’re more pro-corporate 
than you.” 

This bending over for corporate 
interests might be amusing if it were 
not so effective. In 1995-96, ALEC’s 
model legislation resulted in 1,647 
bills, including 365 that became law 
(a 22 percent success rate). By 1999, 
introduction of bills based on ALEC 
models increased 34 percent, to 
2,208. Of the ALEC bills introduced 
that year, 322 were enacted into law 
(a success rate of less than fifteen 
per cent). Even though ALEC’s abil- 
ity to get bills passed has recently 
slipped, the sheer number of bills 
that continue to be introduced and 
pushed by legislators throughout 
the country guarantees an increas- 
ing corporate presence in the 
policy-making process. And, among 
ALEC’s wide-ranging conservative 
interests, criminal justice has been a 
core piece of its agenda. 

Naturally, Big Business is only 
too happy to foot the bill for much 
of ALEC’s operating budget. In 1992, 
70 percent of ALEC’s $3.7 million 
budget came from corporations. By 
1998, the organization’s budget had 
grown to more than $6 million, again 
with nearly 70 percent coming from 
corporate donations. 

Prominent among ALEC’s corpo- 
rate backers are several major 
stakeholders in prison privatization, 
including Corrections Corporation of 
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America (CCA); Wackenhut Correc- 
tions; and Sodexho Marriott Services, 
a subsidiary of French multinational 
Sodexho Alliance (which, until last 
year, was a major stockholder in CCA, 
and now owns the former CCA pris- 
ons in the United Kingdom and 
Australia). CCA, the largest private 
prison corporation in the U.S., made 
the President’s List for contributions 
to ALEC’s 1999 States & Nation 
Policy Summit, a conference which 
Sodexho Marriott and Wackenhut 
also helped sponsor. 

Corporations have lavishly sup- 
ported the work of ALEC, not simply 
for charitable reasons, but in order 
to ensure their direct participation in 
crafting pro-corporate legislation. 
Indeed, representatives from the cor- 
porate sector co-chair the task forces 
that develop ALEC’s model legisla- 
tion. CCA has long held a co-chair 
position on the Criminal Justice Task 
Force, as has the National Associa- 
tion of Bail Insurance Companies. 

These corporate interests have 
helped make tough criminal justice 
legislation a specialty of ALEC. In 
its 1995 Model Legislation 
Scorecard the organization claimed, 
“The busiest Task Force was Crimi- 
nal Justice, which had 199 bills 
introduced.” The report of the Crimi- 
nal Justice Task Force states: “The 
Criminal Justice Task Force is dedi- 
cated to developing model policies 
that reduce both violent and prop- 
erty crimes in our cities and 
neighborhoods in an efficient, fis- 
cally conservative manner. ALEC’s 
Truth-in-Sentencing Act and Three- 
Strikes-You’re-Out Act have been 
the most effective bills supported by 
the Task Force. At least one of these 
model bills has been enacted in half 
of the states in the country. The Task 
Force continues to explore cost-ef- 
fective methods for states to manage 
their criminal justice systems.” 

According to October 2001 press 
releases, the Criminal Justice Task 
Force is currently offering model leg- 
islation such as the “Third Theft 
Felony Act” (which transforms a 
third conviction for minor theft into 
a felony), and the “Child Abuse In- 
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vestigation Reform Act” (which re- 
moves the authority of state child 
protective services agencies to in- 
vestigate alleged child abuse, and 
gives this responsibility to law en- 
forcement agencies). 

The drafting of model legisla- 
tion — which permits legislators in 
multiple states to introduce similar 
legislation without going to the 
trouble of crafting these bills inde- 
pendently and on their own — is bad 
enough; but that’s not all. ALEC also 
appears to be involved in well-coor- 
dinated efforts to completely 
overhaul criminal justice policies in 
certain target states. A case in point 
is Pennsylvania, and it’s worth a look 
at what happened there, now that the 
state’s Governor, Tom Ridge, has 
been appointed head of “Homeland 
Security.” 

Like many other states, Pennsyl- 
vania went on a wild prison-building 
spree during the last two decades, 
completing, on average, one new 
prison per year during the 20 years 
between 1980 and 2000. Twelve new 
prisons opened under Governor 
Ridge alone. With only a few small 
juvenile facilities run by Cornell Cor- 
rections and one private prison run 
by Wackenhut, corporate-operated 
prisons, so far, have failed to gain 
much more than a toehold in 
Pennsylvania’s punishment industry. 
Yet Pennsylvania has been crucial to 
the growth of the prison-industrial 
complex - far beyond just a few pri- 
vate multi-million dollar cages. 

In the mid-1990’s, ALEC used 
Pennsylvania as the staging ground 
for its corporate-backed criminal jus- 
tice agenda. It was also in 
Pennsylvania that ALEC dealt a death 
blow to the organized forces left-of- 
Bill Clinton who were then attempting 
to save us from the 1994 Crime Act 
(which provided more federal money 
to states to subsidize more prison- 
building). Here’s the sad story in a 
nutshell: 

In the early 1990’s, when the 
NRA, the Heritage Foundation, ALEC 
and their poster boy William Barr 
(former Attorney General under the 
first George Bush) were busy cook- 
ing up more ways to put more people 
behind more bars for more profit, a 
Washington, DC-based group of lib- 
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eral reformers were also hard at work 
organizing state politicians and crimi- 
nal justice bureaucrats. The 
reformers launched the Campaign for 
Effective Crime Policy, and circulated 
a petition, “A Call For A Rational 
Debate On Crime Policy”, which 
would ultimately receive endorse- 
ment from over 1,100 elected officials 
and criminal justice professionals 
nationwide. The Campaign for Effec- 
tive Crime Policy was designed, 
obviously, to counter the conserva- 
tive onslaught. 

Funded by the Edna McConnell 
Clark Foundation, and operated from 
the office of The Sentencing Project 
in Washington, DC, the Campaign for 
Effective Crime Policy first caught 
fire in 1992 at a conference organized 
by Attorney General Barr. The pur- 
pose of the conference was to shove 
a “more prisons” agenda down the 
throats of state legislators, but a dis- 
sident group of 25 state corrections 
commissioners showed up to express 
opposition to such policies. They 
collared reporters in the hallways, 
stirring up more publicity for the 
Campaign, and succeeded in walking 
out with more signatories for the 
“Call”. 

One of those dissidents, Joe 
Lehman, the outspoken head of 


Pennsylvania’s prison system (now 
head of Washington’s Department of 
Corrections), was tapped to chair the 
Campaign’s advisory committee. Suf- 
fice it to say that Lehman did a good 
job in this role, and for a few years 
the Campaign fought what in hind- 
sight appears to have been a heroic 
battle. 

The State-Centered Project (then 
administered by the New York City- 
based Vera Institute of Justice, and 
funded by the Edna McConnell Clark 
Foundation) began operating in 
Pennsylvania at that time. The pur- 
pose of the Project was to provide 
expertise and technical support to 
policymakers trying to reduce unnec- 
essary incarceration through 
sentencing reform, development of 
alternatives to incarceration, and re- 
vision of parole standards. 

Along with a sizeable number of 
Pennsylvania corrections profession- 
als involved in the Campaign for An 
Effective Crime Policy, the State- 
Centered Project provided, in 
practice if not by design, the institu- 
tional ‘back-up’ for the Campaign’s 
political agenda. 

It should have come as no sur- 
prise when U.S. Attorney General 
Barr chose Pennsylvania as the site 
for the public unveiling of the ALEC 


criminal justice agenda. In January 
1994 ALEC issued a press release en- 
titled “Every Ten Minutes, A 
Pennsylvanian Falls Victim to a Vio- 
lent Crime: Report Card on Crime 
Provides Ten Legislative Actions to 
Fighting Crime in Pennsylvania.” A 
press event featured Barr, Sen. Stew- 
ard Greenleaf, (minority chairman of 
the Pennsylvania Senate Judiciary 
Committee), and Rep. Jeff Piccola, 
(Republican chairman of the Pennsyl- 
vania House Judiciary Committee). 

“The legislative proposals devel- 
oped by ALEC for this test-run in 
Pennsylvania were a right-wing wet 
dream” says Judy Greene, former di- 
rector of Vera’s State-Centered 
Project. The proposals included such 
soon to be national favorites as “three 
strikes and you’re out” legislation; 
mandatory prison time for ‘repeat of- 
fenders’; sending kids to adult court 
and prison; and disallowing bail for 
folks charged with (but not convicted 
of) violent crimes. 

Also standing up with this crowd 
was then-tough-on-crime Pennsylva- 
nia Attorney General Ernie Preate, a 
candidate for Governor from 
Lackawanna County. Preate ended up 
bowing out of the Governor’s race to 
go to prison himself when he pled 
guilty to mail fraud involving a 


Summary of some of ALEC’s past criminal justice successes 


Legislation 

# of 

Enactments 

States 

Truth in Sentencing Act 
(prisoners serve at least 85 
percent of their sentence) 

25 

AR, CA, CT, FL, GA, IL, IN, LA, MA, MI, MS, 

MO, MT, NV, NH, NC, ND, OK, SC, SD, TN, 

TX, VA, WV, WY 

Habitual Offender/Three Strikes 
(life imprisonment for a third 
serious felony) 

11 

AR, FL, IN, MT, NJ, NC, SC, TN, VT, VA, WY 
(“Three Strikes” legislation was previosly passed in 
Washington state in 1993 and California in 1994.) 

Private Correction Facilities 

4 

AR, CT, MS, VA 

Prison Industries 

(requires prisoners to work for 

private companies) 

1 

MS 
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$20,000 campaign fundraising report- 
ing violation. In a twist of fate even 
more bizarre than the usual twists in 
the politics-of-crime biz, Preate is 
currently drawing national attention 
back to Pennsylvania as a born- 
again, ex-con prison reformer. More 
on that later. 

The Pennsylvania ‘Report Card’ 
was the beginning of the end for the 
Pennsylvanians in the leadership of the 
Campaign for Effective Crime Policy, as 
well as the Campaign itself, which is 
now dead. That event, along with the 
adoption (by Bill Clinton, as well as the 
Democrats in Congress) of the worst 
portions of the Republicans’ federal 
crime bill proposals, kicked what stuff- 
ing was left out of the reformers. 

Back at the state level, in Febru- 
ary 1995, Pennsylvania’s Republican 
Governor Tom Ridge, an ALEC mem- 
ber, called an unprecedented special 
session of the legislature solely to 
address crime in the state. Rep. 
Piccola introduced eight pieces of 
legislation in that session, all based 
on ALEC’s agenda; Sen. Greenleaf in- 
troduced twelve. Overall, the session 
saw 30 crime bills approved, many 
based on ALEC models, and Gov. 
Ridge released more than $87 million 
in state funding for construction of 
new prisons. 

Today, Pennsylvania has the 
10th largest state prison system in 
America - with 37,000 prisoners in 25 
prisons, and 3 more prisons on the 
drawing board. While the state’s 
education budget has gone up 150% 
in the last 20 years, its prison budget 
has increased by 1200%. Now at $1.2 
billion, corrections is Pennsylvania’s 
third largest state budget item. 

“We’re throwing money at the 
problem now and it’s not producing 
results. Politicians do it because 
they’re afraid ofbeing labeled soft-on- 
crime. Well, we have to get ‘smart on 
crime,”’ says former federal prisoner 
Ernie Preate in his new role as a state 
lobbyist for reform groups such as 
The Pennsylvania Prison Society, the 
Pennsylvania chapter of CURE, and a 
religious group called Justice & Mercy. 
These groups, referred to by Preate as 
The Lobbyist Coalition Fund, paid 
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Preate $10,000 plus travel expenses 
for the 2000 legislative session. 

Focused on defeating the most 
regressive proposals and gaining the 
support of Preate ’s old Republican 
and ALEC member colleagues for 
modest steps toward state death pen- 
alty reform, the Lobbyist Coalition’s 
agenda last year also included “free 
exercise of religion and prison minis- 
try”, a pet cause of Chuck Colson 
who, according to Preate, personally 
lobbied all 50 Pennsylvania state 
senators on this during the 2000 ses- 
sion. Colson and his Justice 
Fellowship program are favorite sub- 
jects of Preate, who found Jesus 
during his year stint at the federal 
lock-up in Duluth, Minnesota. 

Confounding potential critics, 
Preate is a forceful and articulate 
speaker against building more pris- 
ons — even though that is not part of 
the agenda the Lobbyist Coalition 
Fund pays him to push. Calling the 
past two decades “an investment in 
razor wire”, the former proponent of 
that strategy now says he’s hopeful 
that “the current recession will force 
policymakers to downsize the correc- 
tions industrial complex” and 
encourage Governors to call for a mora- 
torium on new prisons. We can hope 
that Preate, with his conservative cre- 
dentials intact (albeit slightly tarnished 
by his incarceration) will have success 
in relaying his message to state gov- 
ernments. But if he does, it will clearly 
not be with the help of ALEC. 

Bill DiMascio, former Pennsylva- 
nia media strategist for Vera’s 
State-Centered Project (now de- 
funct), is the current director of the 
Prison Society, an old-line Philadel- 
phia-based charitable organization 
with state constitution-granted au- 
thority to send volunteers into 
Pennsylvania’s lock-ups. According 
to DiMascio, there’s no talk of 
amending the state’s ‘lifer law’, even 
though one in ten of the state’s prison 
population has been sentenced un- 
der this draconian scheme. Instead, 
the Society is suing the state to force 
reform of its pardon process — com- 
mutation of sentence being the only 
way out of prison for lifers in Penn- 
sylvania. “This is a conservative 
state with a Republican-dominated 
legislature and most Democrats here 
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are as tough on crime as any Repub- 
lican”, said DiMascio, who also said 
he never heard of ALEC. 

For most of it’s 28-year history, 
ALEC has positioned itself as a con- 
servative voice for states’ rights, and 
a dogged opponent of big (i.e. federal) 
government. With the new Bush ad- 
ministration in the White House, and 
over 83 ALEC members in Congress, 
as well as several key Cabinet officials, 
ALEC may be looking at pushing for 
more influence at the federal level. At 
it’s annual meeting in August, held in 
New York, several key federal players 
were active participants. These in- 
cluded U.S. Attorney General John 
Ashcroft, Health & Human Services 
Secretary Tommy Thompson (an ALEC 
alum), and Energy Secretary Spencer 
Abraham. 

According to the Wall Street 
Journal, part of the focus of this 
year’s annual meeting was a new 
ALEC report that claims states have 
set themselves up for “potential di- 
saster” over the last decade with new 
spending. Nowhere, however, was 
there any serious mention of incar- 
ceration as a primary driver for the 
increase in state budgets. Could it 
be that the corporate interests that 
influence much of our public and tax 
policy hate government spending — 
except when it comes to spending 
that benefits their bottom line? And 
let’s face it, prisons are big business. 
Perhaps that has something to do 
with the fact that this year ALEC 
awarded it’s Thomas Jefferson Free- 
dom Award to Idaho Governor Dirk 
Kempthorne, who heads the state 
that had the fastest growing incar- 
ceration rate in the country last year. 
Then again, maybe that’s just a coin- 
cidence. Maybe. | 

Brigette Sarabi is Director of the 
Western Prison Project. A portion 
of this article is drawn from mate- 
rial published in “The Prison Payoff: 
The Role of Politics & Private Pris- 
ons in the Incarceration Boom, ” 
published in 2000 by Western States 
Center and the Western Prison 
Project, with research assistance 
from the National Institute for Money 
in State Politics. Additional mate- 
rial was developed with support 
from The Nation Investigative Fund. 
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W elcome to the New Year. This 
will mark PLN’s thirteenth 
year of publishing, and we hope to 
make significant strides in terms of 
increasing both PLN’s circulation 
and its size. We need an additional 
$500 per month to add four pages to 
PLN. As soon as we get that we will 
expand to 40 pages to bring you still 
more news and information. 

By now subscribers should have 
received PLN’s 2001 fundraiser and 
reader survey. If you haven’t donated 
to PLN’s matching grant campaign, 
please do so. Those donations and the 
matching grant campaign cover PLN’s 
operating expenses to bring you this 
magazine each month. To date, we have 
raised $ 5,684. We need to raise an ad- 
ditional $ 9,3 16 in order to qualify for 
the full $15,000 matching grant amount. 
We need to raise the additional funds 
by March 3 1 , 2002, to qualify. 

I’d like to encourage readers to 
answer our reader survey. The last 
survey we did was in 1999. 1 remem- 
ber one subscriber who said she had 
thrown hers away because “no one 
reads the answers to those things.” 
I can’t speak for other publications 
but both I and PLN’s office staff read 
each and every survey response. In 
fact, it was due to the high number 
of respondents who said they 
wanted to read more about habeas 
litigation that we added Kent 
Russell’s column “Habeas Hints” 
and Walter Reaves’ “Post Conviction 
Update.” If you have not returned 
the survey yet, it’s not too late to do 
so. We will tabulate the survey re- 
sults and the matching grant 
campaign outcome and report both 
in the May 2002 issue. 

Already the “war on terrorism” has 
become a war on civil liberties and a 
bail out for the rich. The Department 
of Justice has enacted rules allowing 
federal agents to read legal mail and 
listen to legal phone calls made to at- 
torneys by people accused of terrorism 
offenses. Attorney General Ashcroft 
said he is shifting the Deptartment of 
Justice’s resources from investigating 
and prosecuting civil rights and envi- 
ronmental offenses to “terrorism 


From the Editor 

by Paul Wright 

investigations.” Studies had already 
shown that civil rights violators had the 
lowest rate of investigation, prosecu- 
tion, and conviction of any federal 
crime, and it is not as if environmental 
laws are strictly enforced in the U.S. 
PLN will report on the legal mail/attor- 
ney call rule in next month’s issue. 

Two more PLN projects are close 
to completion. Later this year a major 
publisher will release Prison Nation, a 
follow up to PLN’s critically acclaimed 
anthology, The Celling of America. 
Prison Nation will include a number of 
original articles that have never before 
appeared in PLN. We will announce 
the book’s availability as soon as it is 
printed. PLN expects to distribute 
Prison Nation before it is available in 
stores. 

Readers have inquired about PLN’s 
annual indexes, which used to appear 
in our January issue. We are working 
on a cumulative index that reports over 
170 different subject categories for all 
articles that have ever appeared in 
PLN. We expect to have the index fin- 
ished and ready to ship by next month’s 
issue. We will announce its availabil- 
ity when it is ready. 


Recent months have seen an in- 
crease in prison officials around the 
country censoring PLN. PLN has re- 
cently filed suit against prison officials 
in Washington and Kansas (details of 
these suits will be in next month’s is- 
sue of PLN) and the Millard County Jail 
in Utah. We are in the process of find- 
ing counsel for censorship litigation in 
four other states. If you are a prisoner 
subscriber and any mailings from PLN 
are censored, please send all documen- 
tation that you have on the 
censorship to PLN. 

While PLN is legally entitled to 
notice of censorship, our experience 
has been that prison officials frequently 
do not provide such notice. Many 
times the only notice that PLN receives 
that it has been censored is when our 
readers inform us of the censorship and 
send us the relevant documentation. 
PLN aggressively pursues all cases of 
censorship. First, we attempt to resolve 
problems administratively with the 
agency involved and if that is not suc- 
cessful we seek and retain counsel to 
litigate the matter. Enjoy this issue of 
PLN and encourage others to sub- 
scribe. | 
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Ohio Eliminates Prison Oversight Committee; 
Reduces Prison Funding 

by Ronald Young 


T he Ohio legislature reduced 
funding for the state prison 
system that will result in the elimina- 
tion of 1, 100 jobs within the Department 
of Rehabilitation and Correction 
(DORC). The May 2001 legislative ac- 
tion also eliminates a prison oversight 
committee. 

Ohio prison officials began hiring 
hundreds of prison guards after a 
deadly 1 1-day uprising at the Southern 
Ohio Correctional Facility near 
Lucasville in April 1993. Now they are 
poised to offer a $22.5 million buyout 
to eliminate hundreds of jobs around 
the state. The DORC calculated that 
about 1,300 employees would be eligible 
for the buyout, with an estimated 741 
(57%) expected to accept the offer. 

The Ohio Civil Service Employees 
Association, the union representing 
prison workers, predicted there will be 
serious incidents involving staff and 
prisoners as a result of the job cuts. 

The deal will cost the state about 
$22.5 million, but is claimed to ultimately 


save $60 million in payroll costs, ac- 
cording to Thomas J. Stickrath, 
assistant DORC director. The alleged 
savings is contradicted, however, by 
the enormous expenditures on overtime 
payments for state employees, includ- 
ing prison workers. A Columbus 
Dispatch computer analysis of state 
employee payroll records found that 
during the year 2000, over $80 million 
was paid for overtime work — about 3 
percent of the total $2.74 billion state 
payroll and a 20 percent increase over 
1999. Of the top 25 employees on the 
overtime list, 9 work in the prison sys- 
tem. Prisons had the largest overtime 
payout of any state agency, $25.3 mil- 
lion - 32 percent of the state total. That 
was an increase from $20.8 million in 
1999. 

Many prison observers were dis- 
mayed by the other legislative action, 
which eliminated the Correctional In- 
stitution Inspection Committee, created 
in 1977 as the legislature’s eyes and 
ears on the state prison system. The 


committee inspects state prisons, 
handles special investigations, and re- 
sponds to prisoner complaints. It 
currently has about 1,500 open cases, 
most involving complaints from pris- 
oners and their families. 

“It’s not about coddling prisoners 
or being advocates for prisoners,” said 
Peter Davis, executive director of the 
committee since August 1973. “Much of 
what we do can’t easily be reduced to 
quick, measurable data,” he said. “Some- 
times, we just stand and listen. As a 
result, tensions were lessened and some- 
thing that could have happened didn’t. 
How do you measure that?” 

State Senator Mark Mallory, D-Cin- 
cinnati, predicted dire consequences of 
the committee’s demise. “Getting rid of 
the CIIC sets up Lucasville II, the se- 
quel,” he said. “Many [prisoners] feel 
that the CIIC was an alternative method 
of voicing their concerns. They felt 
their concerns were heard.” | 

Source: Columbus Dispatch. 


Private Prison Lobbying Group Founded 

by Ronald Young 


A group of private prison 
companies has formed an alli- 
ance to promote the growth of the private 
prison industry and to further develop 
prisoners as a marketable commodity. 
Among the founding members of the 
Association of Private Correctional and 
Treatment Organizations (APTCO) are 
industry giants Corrections Corporation 
of America, Wackenhut Corrections 
Corp., and Houston-based Cornell Cor- 
rections, Inc., along with fourteen other 
service providers with a stake in the pri- 
vate prison industry. 

The private prison industry as a 
whole has been battered by various 
scandals and lawsuits the past few 
years, which has resulted in a worsen- 
ing public image for the companies. 
[PLN has reported on these events as 
they have unfolded.] 


John O. Ferguson, CEO of CCA, 
attributes part of the industry’s image 
problem to “misinformed statements” 
that could be addressed by a trade 
group. In other words, the industry has 
found it’s in need of unified spin con- 
trol. 

According to Steve Logan, CEO 
of Cornell and president of the newly 
formed trade group, “APTCO pro- 
vides a good platform to speak in one 
voice.” Among the goals listed by the 
organizers are pooling data on issues 
such as reduction in the return rate 
of prisoners to private prisons (it’s 
unclear whether their interest is in 
reducing recidivism or getting more 
prisoners herded into private pris- 
ons); boosting communication among 
companies, public agencies and others; 
and influencing public policy. 


“The major purpose is govern- 
ment lobbying and public relations,” 
said William Andrews, CCA’s Chair- 
man. “We can do it as an industry 
rather than as one company.” 

Richard Crane, an attorney in 
Nashville who consults with state and 
local governments on privatization, 
said he doesn’t expect any sharing 
of information or practices that com- 
panies consider an advantage, but 
group members could pool resources, 
for example, to handle lawsuits af- 
fecting the overall industry. 

Will this group lobbying effort 
move governmental tort reform into 
the realm of protecting private prison 
industries from lawsuits? Stranger 
things have happened. PLN will up- 
date its readers on any future 
developments. | 
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World Court Upholds Foreigners’ Right to Contact 

Their Embassies 


G erardo Valdez, a Mexican citi- 
zen who had been scheduled 
for execution this fall in Oklahoma, was 
granted an indefinite stay by the Okla- 
homa Court of Criminal Appeals in 
September due to a recent decision from 
the International Court of Justice, some- 
times known as the World Court. That 
decision extends our famous right of the 
accused to retain counsel, but this time, 
the right is extended to foreigners to con- 
tact their embassy. 

The World Court, the United Na- 
tions’ highest judicial tribunal, ruled that 
the United States broke international law 
in 1999 by executing Karl and Walter 
LaGrand following their convictions for 
murder during a botched robbery in Ari- 
zona. The Court found that police had 
failed to inform the two German citizens 
that they had the right to contact their 
embassy for help. 

Now, lawyers for many of the 100 
plus foreigners sitting on death row in 


C orrections Corporation of 
America (CCA) announced it 
would close its Youngstown, Ohio prison 
on August 18, 2001. The shutdown 
means the loss of more than 500 jobs. So 
much for the recession-proof industry. 

The 2,0 1 6-bed N ortheast Ohio Cor- 
rectional Center last housed 350 
prisoners from the District of Columbia. 
The Nashville-based CCA said the deci- 
sion to close the prison was made after 
the District of Columbia decided not to 
renew its contract. The U. S. Bureau of 
Prisons is taking over jurisdiction of the 
D.C. prison system and plans to use other 
prisons. 

Some laid-off employees might be 
offered jobs at CCA locations elsewhere, 
according to the company, but no spe- 
cific numbers were mentioned. CCA runs 
65 prisons with about 61,000 beds. 

The Youngstown prison, which at 
one time housed up to 1,500 D.C. prison- 


the U.S. are seeking new trials because 
their clients weren’t told of their right to 
seek embassy help. The condemned pris- 
oners must now show that World Court 
decisions are enforceable in U.S. courts. 

Amnesty International is calling on 
prosecutors to withdraw their objections 
to new trials when suspects can prove 
their Vienna Convention rights were vio- 
lated. “No country which claims to 
uphold the international rule of law can 
hold itself above that law,”’ said an Am- 
nesty International spokesperson. 

The Vienna Convention on Consu- 
lar Relations, ratified by the U.S. in 1969, 
sets minimum legal protections for na- 
tionals of one country traveling in 
another. The treaty also grants jurisdic- 
tion to the World Court to resolve 
disputes among the signatories. 

In 1999, the German government, 
which opposes the death penalty, filed suit 
in the World Court, arguing that the rights 
of the LaGrand brothers had been violated. 


ers, has faced various problems overpast 
years, which we have highlighted previ- 
ously in PLN (see PLN March 2000). 
These problems include the 1997 stabbing 
deaths of two prisoners by other prison- 
ers, a prisoner class-action lawsuit 
alleging excessive use of force by guards, 
and a 1998 prison escape. 

Youngstown Mayor George 
McKelvey said the closing would be dev- 
astating economically to the city, which 
is still trying to recover from the loss of 
thousands of steel jobs more than 20 
years ago. The prison had an annual pay- 
roll of about $1 1 million and paid the city 
$250,000 in income tax in 2000. 

“They are one of the largest employ- 
ers in the city,” McKelvey told AR 
“We’re hopeful this notice is a proactive 
approach and they’ll find contracts and 
fill the facility.” | 

Source: Associated Press. 


While the case was pending, the World 
Court asked the U.S. Supreme Court to 
stay the LaGrands’ executions. The Su- 
preme Court denied the request and 
Arizona proceeded with the executions. 

In a 14-to-l decision handed down 
last summer, the World Court sided with 
Germany saying the U.S. should have 
granted “review and reconsideration” of 
the LaGrands’ case, a phrase that seems 
to imply a right of re-trial. 

The Court also sharply rebuked the 
U.S. for dismissing its request for a stay, 
arguing pointedly that U.S. courts - in- 
cluding the Supreme Court - would have 
to obey the World Court’s preliminary 
injunctions in the future. | 

Sources: Associated Press reports, The 
Columbus (Ohio) Dispatch, Richmond 
(Virginia) Times-Dispatch, San Diego 
Union-Tribune, The Seattle Times, The 
Wall Street Journal, The Washington 
Post. 


Sanders, Sanders, 
Block & Woycik, P.C. 


Representing plaintiffs in 
serious personal injury 
litigation: 

• Excessive Force/ 
Guard Brutality 

• Medical Malpractice 

• Medical Negligence 

• Prison Negligence 


Long Island Office 
100 Herricks Road 
Mineola, New York 11501 
(800) 526-6670 
or (516) 741-5252 

Bronx Office 
Concourse Plaza 
220 East 161st Street 
Bronx, New York 10451 
(718) 537-6666 


Corrections Corporation of America 
Announces Closing of Youngstown Prison 

by Ronald A. Young 


Prison Legal News 


7 


January 2002 


Michigan Prisoners Awarded Nearly $7,000 
for Retaliatory Transfers 


I n February 2001, a federal judge 
ruled that two Michigan pris- 
oners are entitled to almost $7,000 in 
damages after they were unjustly pun- 
ished by the state Department of 
Corrections when they were trans- 
ferred to higher-security prisons. The 
transfers came after the prisoners ex- 
ercised their F irst Amendment right to 
free speech by writing a letter to a news- 
paper critical of prison employees. 

In spring 1997, Michigan prisoners 
Floyd Spruytte, a fc ) rm e r PL N contribut- 
ing writer, and Edward Rimka, each held 
$90-per-month library jobs at the Lake- 
land Correctional Facility in Coldwater, 
Michigan. They wrote to the Daily Re- 
porter of Coldwater in response to an 
earlier letter by the daughter of a prison 
employee. The girl’s letter said that pris- 
oners had it “too easy” and had “too 
many privileges.” 

Spruytte wrote the letter - later ed- 
ited by Rimka -which pointed out several 
inaccuracies in the girl’s letter. “As for 
the recreation directors who organize the 
sports, at this facility the only organiz- 
ing they do is finding where to hide until 
payday,” Spruytte wrote. 


Iowa Law Library 

A federal district court in Iowa 
granted prison officials’ 
motion for termination of a consent 
decree requiring the maintenance of 
law libraries, pursuant to the Prison 
Litigation Reform Act, (PLRA). 

In 1973 Charles Martin, a pris- 
oner of the Iowa State Penitentiary 
(ISP), filed suit alleging that he was 
denied access to the courts because 
ISP provided no legal assistants to 
help indigent prisoners with their le- 
gal work and the prison’s library was 
inadequate. 

On January 25, 1974, the district 
court issued an order determining 
that the legal assistance and materi- 
als available at ISP were inadequate. 
The court ordered prison officials to 
submit a comprehensive plan to ensure 


by Lonnie Burton 

The two men were also accused of 
creating a “St. Patrick’s Day Trivia Con- 
test” that poked fun at prison 
employees, although they deny the al- 
legation. 

Assistant deputy Warden Robert 
Collins confronted Spruytte about the 
letter and told him: “If you make any 
waves, you’re out of here.” Collins later 
denied threatening Spruytte, only ac- 
knowledging that he “warned” him. 

Deputy Warden Bonita Hoffner, 
however, did tell Spruytte that it was 
“improper” for prisoners to complain to 
newspapers about prison officials. 

Soon after the letter was written, in 
March 1997, Spruytte was transferred to 
the Gus Harrison Correctional Facility in 
Adrian, Michigan; Rimka was moved to 
the Mound Correctional Facility in De- 
troit - both higher security prisons. 

U.S. District Court Judge Gordon 
Quist did not buy the state’s explana- 
tion for the transfers, calling it a “cover” 
for Collins and Hoffner to take adverse 
action in retaliation for Spruytte’s let- 
ter to the newspaper. Quist ordered the 
state to pay $3,830 to Spruytte and 
$2,930 to Rimka to compensate them for 


indigent ISP prisoners constitutionally 
adequate access to the courts. On Au- 
gust 15, 1974, the court entered an 
order modifying portions of the plan 
and retaining jurisdiction for contin- 
ued supervision of the plan and 
defendants’ compliance. 

In February 1999 the Iowa De- 
partment of Corrections instituted a 
policy of ceasing to update legal li- 
braries and of contracting with the 
Iowa Public Defender’s Office for le- 
gal services to state prisoners. On 
February 22, 1999, prison officials 
moved for termination of the 1974 
consent decree under Section 
3626(b)(2) of the PLRA. 

The district court granted the mo- 
tion, terminating the prospective 
relief granted in the January 25, and 


their lost wages, for a total of $6,760. 
James Geary, the Kalamazoo attorney 
who represented Spruytte and Rimka, 
is seeking at least $22,525 in legal fees 
from the state. 

The State of Michigan has asked 
Quist to stay his ruling pending ap- 
peal, claiming that Quist used the 
wrong legal standard. “Prisoners 
have no right of placement. That’s 
the problem with this opinion, the 
fatal flaw,” department spokesman 
Matt Davis said. The judge has yet 
to rule on the state’s request. 

In his ruling Judge Quist noted 
that a prisoner’s free speech rights 
can be curtailed to ensure security, 
but that there was nothing threaten- 
ing in Spruytte’s letter to the 
newspaper. “The contents of the let- 
ter, which involved prison conditions 
and presented the other side of an 
issue presented in the newspaper, 
were a matter of concern to the pub- 
lic,” Quist wrote. See: Spruytte v. 
Hoffner , USDC S.D.Mich, No. 
4:97-CV-100. ■ 

Additional source: The Associated Press. 


August 15, 1975 Orders. In doing so, 
the court found under Section 
3626(b)(2) that the prospective relief 
was not narrowly drawn, it extended 
further than necessary, and it was not 
the least intrusive means necessary 
to correct the violation of prisoners 
right of access to the courts. Addi- 
tionally, the court failed to find under 
Section 3626(b)(3) that prospective 
relief (1) remains necessary to cor- 
rect a current and ongoing violation 
of prisoners’ right to access the 
courts, (2) extends no further than 
necessary to correct the violation of 
those rights, and (3) is narrowly 
drawn and the least intrusive means 
to correct the violation. See: Martin 
v. Ellandson, 122 F.Supp.2d 1017 
(S.D. Iowa 2000). ■ 


Consent Decree Terminated Under PLRA 
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West Virginia Supreme Court 
Fails to Cure Prison Overcrowding - 

Again 

Court Orders a New Special Master 


W est Virginia’s Supreme 
Court took notice of the 
overcrowded state prison system, ac- 
knowledged that over 850 convicted 
felons are lodged in county jails and 
elsewhere while awaiting transfer to 
state prison, discharged the current 
Special Master, appointed a new 
Special Master, but stopped short of 
ordering meaningful sanctions — 
daily, high-dollar fines, for example — to 
cure the prison overcrowding problem. 

West Virginia prisoners housed 
in county jails filed a petition for 
Writ of Mandamus to compel their 
transfer to state prison. The state 
Supreme Court acknowledged that 
prisoners thus housed were being 
denied their state constitutional and 


statutory right to rehabilitation and 
found that the state had a 
non-discretionary duty to house sen- 
tenced prisoners in prison. 

In 1988, the Court ordered the Di- 
vision of Corrections (DOC) to build 
a new prison by July 1992. That ob- 
ligation has yet to be met, declared 
the Court. 

In this latest round of the inter- 
agency war of attrition, the Court 
ordered a new Special Master to cre- 
ate a complete, long-range plan for 
the transfer of prisoners to DOC fa- 
cilities and submit the plan to the 
Court as soon as practicable. 

See: State of West Virginia ex 
rel. Sams v. Kirby, 542 S.E.2d 889 
(WVA2000). ■ 


CALIFORNIA 

HABEAS 

HANDBOOK 

3d Edition 

A PRACTICAL GUIDE TO STATE 
AND FEDERAL HABEAS CORPUS 
UNDER THE “AEDPA” 

by: KENT A. RUSSELL 

(Habeas Expert, Prison Legal News Columnist) 

> COMPLETELY REVISED & UPDATED ( 2001 ) 

> IN PLAIN ENGLISH; CONCISE, CURRENT, 

EASY TO UNDERSTAND 

> THE BASICS OF STATE & FEDERAL HABEAS 

PRACTICE UNDER THE AEDPA 
> THE PRO PER PLAN 

Plus ... Special new Features for Pro-Pers: 

> Official Form w / Step-By-Step Instructions 

> Habeas Claims Table: 100+ Winning Claims w/ 

US Supreme Court Case Citations 

To Order : 

Send $25 (tax & return postage incl.) to: 

Kent A. Russell 

“California Habeas Handbook” 

2299 Sutter Street 
San Francisco, CA 94115 


FINALLY!!! 


-LOW COST- INMATE CALLS 


See our WEBSITE!! www.teleconinterlink.com 


e 

a 

a 

a 

a 


TELE-CON INTERLINK (TCI) is the pioneer in bringing down the cost of inmate collect calling. 

This service allows inmates to make long distance collect calls from any prison in the U.S. at 
drastically reduced rates AS LOW AS 84 PER MINUTE. 

By using TCI service, inmates, their families, friends and attorneys can save up to 70%. 

Law firms. Media Groups, Legal Aid Clinics & Prison Advocacy Organizations are signing up 
with TCI for lower rates. 

For more information on our services call toll free 24 hours a day/7 days a week/ 

1 - 888 - 580-3500 


International Service Also Available! Absolutely NO Processing or Application Fees! 



^ERLlN^ 


2160 E. Fry Blvd #505 
Sierra Vista, Arizona 85635 
(520) 457-2500 

Toll Free: 1-888-580-3500 
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Books & Magazines 


Escapes are Violent Crimes Under U.S 
Sentencing Guidelines 


Paperwings 



Jailhouse Lawyer Special 

Special offer now! This package of 
three books is now available from 
PLN for ONLY $49.95, shipping 
included, a $66.65 value. You get: 

► Legal Research: How to Find 
and Understand the Law, 7th 
Edition, Nolo Press. Cover 
price: $24.95. 

► Law Dictionary, Peter Collin 
Publishing. Cover price: 

$15.95. 

► Find the Right Lawyer, Ameri- 
can Bar Association. Cover 
price: $19.95. 

► Shipping: $5.80. 

This is the biggest bang for your 
legal dollar. Great savings! Take 
advantage of this offer before it’s 
too late. Send $49.95 to: PLN, 
2400 80th St NW, PMB 148, 
Seattle, WA 98117. Credit card 
orders welcome at (206) 246-1 022. 


T he Court of Appeals for the 
Eighth Circuit held that 
prison and jail escapes are consid- 
ered “crimes of violence” for 
purposes of the U.S. Sentencing 
Guidelines (USSG). 

Larry Nation was convicted in 
federal court in Arkansas of being a 
felon in possession of a firearm and 
sentenced to 65 months in prison. 
The government sought to increase 
his offense level, which would have 
increased his sentence, by arguing 
that Nation’s 1995 escape from an 
Arkansas jail when he was facing 
charges in an unrelated matter, was a 
“crime of violence.” The district 
court denied the government’s re- 
quest. The appeals court affirmed 
Nation’s conviction and remanded 
his case for resentencing. 

The appeals court held that for 
purposes of § 4Bl-2(a)(2) of the 
USSG, escapes are always to be con- 
sidered “crimes of violence” and 
defendants must, accordingly, have 


their sentences enhanced as a result 
of any prior escapes they may have 
been convicted of. 

“We believe that every escape, 
even a so-called ‘walkaway’ escape, 
involves a potential risk of injury to 
others. ... Every escape, therefore, ‘is 
a powder keg, which may or may not 
explode into violence and result in 
physical injury to someone at any 
given time, but which always has the 
potential to do so.’ Even the most 
peaceful escape cannot eliminate the 
potential for violent conflict when 
the authorities attempt to recapture 
the escapee. Given this reality, we 
have no difficulty in concluding that 
escape qualifies as a crime of vio- 
lence pursuant to USSG § 4B 1.2.” The 
Court noted that the Fourth, Fifth, 
Sixth and Seventh circuits had al- 
ready held likewise. The case was 
remanded so Nation could be resen- 
tenced to a harsher sentence. See: 
United States v. Nation, 243 F.3d 467 
(8th Cir. 2001). M 


CCA Guard is “Public Official” 
Under Bribery Statute 


T he Fifth Circuit Court of Ap- 
peals affirmed a prison 
guard’s bribery conviction, finding 
that he was a “public official” for 
purposes of the federal bribery stat- 
ute. 

Shannon Thomas was employed 
as a guard at a private prison in Texas, 
owned and operated by Corrections 
Corporation of America, (CCA). He 
performed the same duties and had 
the same responsibilities as a federal 
prison guard. 

Charged with bringing cigarettes 
to detainees in exchange for money, 
Thomas was indicted for accepting a 
bribe in violation of 18 U.S.C. § 
201(b)(2). He moved to dismiss the 
indictment, arguing that he was not 
a “public official” under § 201(b)(2). 
The district court denied the motion 


and Thomas entered a conditional 
guilty plea, reserving the right to ap- 
peal the “public official” issue. He 
was sentenced to 60 months proba- 
tion and fined $2,000. 

On appeal, Thomas renewed his 
argument that he was not a § 
201(b)(2) “public official”. The Court 
observed that it had never addressed 
the scope of § 201(b)(2) “public offi- 
cials” but that several other courts 
had concluded that persons with du- 
ties similar to Thomas’ were “public 
officials.” The Court found, for pur- 
poses of the federal bribery statute, 
that there was not basis for differen- 
tiating between private and public 
officers. Accordingly, the Court af- 
firmed Thomas’ conviction. See: 
United States v. Thomas, 240 F.3d 445 
(5th Cir. 2001). ■ 
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Complaint Claims Texas Psychiatrist Molested Prisoner Patients 

by Matthew T. Clarke 


A complaint has been filed in 
the 87th Judicial District 
Court of Anderson County, Texas, al- 
leging that John W. Goodman, M.D., a 
former prison psychiatrist at the Gur- 
ney Unit of the Texas Department of 
Criminal Justice (TDCJ), sexually as- 
saulted many of his prisoner patients. 
The complaint, filed by eleven prison- 
ers who were Goodman’s patients, 
alleges that Goodman breached his 
professional duty of care to the pris- 
oners while performing professional 
services at the Gurney Transfer Unit. 

According to Charles E. Pool, Sr., 
one of the plaintiffs, Goodman, who is 
an employee of the University of Texas 
System University of Texas Medical 
Branch (UTMB), touched and manipu- 
lated the genitalia of prisoners who 
sought treatment from him. UTMB is 
the health care provider for TDCJ. Pris- 
oners complained of Goodman’s 
actions and, on May 4, 1998, Dr. Tom 
Brittain, a UTMB prison psychiatrist at 
the TDCJ Beto Unit, wrote Dr. Suzanne 
Ducate, Director of Mental Health Ser- 
vices for UTMB, and Mr. Billy 
Burleson, Northern Regional Psychol- 
ogy Director, expressing his concern 
about Goodman’s conduct in touching 
the genitals of patients while perform- 
ing psychiatric medical services. 
Despite these warnings of Goodman’s 


O n June 15, 2001, Missouri At- 
torney General Jay Nixon 
announced that Italian clothes mak- 
ing company Benetton had agreed to 
settle a lawsuit filed by the state of 
Missouri by paying $50,000 to a vic- 
tims compensation fund. In February 
2000, Nixon filed suit after Benetton ran 
an international advertising campaign 
featuring several dozen death row pris- 
oners in a variety of states, including 
four from Missouri. [See: “Death As a 
Salesman”, PLN, Feb. 2001] 

The suit claimed that Benetton 
representatives misled prison officials 
about the purpose of interviewing the 
four death row prisoners in Missouri. 

Prison Legal News 


misconduct, no action was taken to de- 
termine whether the allegations were 
true or to prevent Goodman from mo- 
lesting additional prisoners. 

Entering an examining room on 
July 2, 1998, Ms. Qinley, a UTMB em- 
ployee working in the Psychiatric 
Department at the Gurney Unit, discov- 
ered Goodman touching and 
manipulating the genitalia of prisoner 
Carlton Lee Jenkins. She reported the 
incident and steps were finally taken 
to prevent further molestations. 

On March 3, 1999, Pool, who had 
been transferred to the Luther Unit, 
was contacted by an employee of the 
TDCJ Internal Affairs Division. Pool 
was told that Goodman had been 
fined and that Pool was being faxed 
some papers which he need to sign. 
The papers turned out to be an agree- 
ment for Pool to withdraw his 
complaint against Goodman. Pool re- 
fused to sign. 

After he refused to sign, the ba- 
sis of Pool’s complaint against 
Goodman suddenly became common 
knowledge among the guards at the 
Luther Unit. Pool was harassed by 
guards. When he complained of 
post-traumatic stress to the unit psy- 
chologist, Pool was told that the 
sexual assault was just a part of his 
punishment. 


As previously reported, 
Benetton is notorious for its 
“shockvertising” which uses pro- 
vocative themes to sell clothes. 
Before using death row prisoners, 
Benetton had used famine and AIDS 
victims to sell clothes. 

In addition to paying $50,000, 
Benetton executives also agreed to 
apologize to the families of the four 
people allegedly killed by the pris- 
oners featured in the ad. See: Nixon 
v. Benetton Inc., Washington County, 
Missouri, Circuit Court, Case No. 
CV1000-40CC. ■ 

Source: National Law Journal. 
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Dallas attorney Robert Hinton be- 
came involved in the case and filed a 
complaint for the plaintiffs on April 1 9, 
2000. The complaint was based, in part, 
on a TDCJ Internal Affairs report, 
which Mr. Hinton received on April 23, 
1999. The FBI has also investigated the 
charges against Goodman at the behest 
of the Civil Rights Division of the 
United States Department of Justice. 
However, to date no formal criminal 
charges have been brought against 
Goodman. The TDCJ Internal Affairs 
investigation ended with Goodman be- 
ing fined. Apparently that is all you get 
for serial sexual assault of Texas pris- 
oners. Who says Texas is so tough on 
crime? In Texas — if you’re part of the 
system — if you do the crime, you just 
pay the fine. | 

Sources: Complaint in .Jenkins v. Texas, 
Cause No. 9214 (87th Dist. Court, 
Anderson Co., Texas); Charles E. Pool. 

Incarcerated and living 
with HIV? 

We want to help. 



Correct HELP 

The Corrections HIV Education and 
Law Project 

Correct HELP'S mission is to improve the 
treatment of inmates living with HIV. We 
have worked with inmates and institutions to 
successfully improve conditions for inmates 
with HIV, both medically and socially, through 
education and legal advocacy. 

If you have difficulty receiving medical 
treatment, or are being treated differently 
because you are HIV positive, write to us. We 
may be able to help. 

Co/recf HELP 

PO Box 46276 
West Hollywood, CA 90046 
A non-profit project of the Tides Center. 
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Lawsuit Over Death Row Advertisements 


Tarrant County (Texas) Jail’s 
“God Pod” Unconstitutional 


T he Texas Supreme Court has 
held that the Chaplain’s Edu- 
cation Unit (CEU) at the Tarrant County 
Jail unconstitutionally violates the 
separation of church and state. 

In 1992, former Tarrant County 
(Texas) Sheriff David Williams initiated 
the CEU program, known to prisoners 
as the “God Pod.” Prisoners who vol- 
unteered for the program spent 120 
days studying what Williams and 
former Tarrant County Jail Chaplain 
Hugh Atwell called “orthodox Chris- 
tianity.” Participants had to accept the 
Bible as infallible truth, believe in Jesus 
Christ as a deity, and be “born again” 
to attain salvation. Williams and 
Atwell would not allow the discussion 
of any other religious beliefs. Prison- 
ers participating in the program were 
housed under significantly better con- 
ditions than the rest of the jail 
population. 

Ruth Maree Lara and Lee Huff, 
former jail prisoners who were not 
fundamentalist Christians, and Dr. 
Ronald Flowers, a Tarrant County 
taxpayer, filed suit in state court un- 
der 42 U.S.C. § 1983 and state law, 
claiming the CEU violated the Estab- 
lishment, Free Exercise, and Equal 
Protection clauses of the Texas and 
U.S. constitutions. The district court 
ruled that the program was constitu- 
tional and plaintiffs appealed. 

The Court of Appeals reversed 
the district court’s ruling, holding 
that the program may violate the Es- 
tablishment Clauses of both 
constitutions, but ruling that the tax- 
payer had no standing to sue, and 
affirming all other aspects of the dis- 
trict court’s decision. [PLN, 
Aug. ’99.] Both parties appealed to 
the Texas Supreme Court (TSC). 
Then Texas governor, George W. 
Bush, filed a friend-of-the-court brief 
supporting the concept of prison 
ministries. At one point, Tarrant 
County commissioners cut Atwell’s 
salary from the budget. Williams 
then signed a $327,873 contract with 
a nonprofit organization headed by 
Atwell. 


by Matthew T. Clarke 

The TSC disagreed with the 
lower courts’ conclusion that public 
funds were not used to operate the 
CEU. While it is true that the County 
would have to pay to feed, clothe and 
house the prisoners regardless of 
whether they were in the CEU or not, 
significant public funds were spent 
administering the CEU. Thus, the TSC 
held that, “because public funds are 
expended in running the CEU,” tax- 
payers have standing to enjoin its 
operation. The TSC also held that 
Flowers was a taxpayer, but Lara, who 
owned no real property and based her 
taxpayer status on the payment of 
rent and sales taxes, was not. 

Because the former prisoners 
were not being currently subjected to 
the unconstitutional conditions, they 
had no standing based upon their 
status as former prisoners to seek an 
injunction or declaratory relief. The 
fact that they might be jailed in the 
future was too speculative to confer 
standing. Former prisoners do have 
standing to pursue monetary relief. 

The TSC held that traditional Es- 
tablishment Clause jurisprudence, 
rather than the “Reasonableness 
Test” established by the U.S. Su- 
preme Court in Turner v. Safley, 482 
U.S. 78 (1987), was the proper stan- 
dard to use in evaluating the 
Establishment Clause claim. Holding 
that the government may not “coerce 
anyone to support or participate in 
religion, ... appear to take a position 
on questions of religious belief or make 
adherence to a religion relevant in any 
way,” or effectively endorse or disap- 
prove religion, the TSC concluded, “as 
a matter of law that based on the record 
in this case, the County’s operation of 
the CEU is an unconstitutional estab- 
lishment of religion.” 

The fact that participation in the 
CEU is voluntary is not dispositive 
of the Establishment Clause issue and 
did not detract from Williams’ and 
Atwell’s “intention to allow only one 
religious viewpoint to be expressed,” 
their own. Quoting the U.S. Supreme 
Court, the TSC noted, “the Establish- 


ment Clause, unlike the Free Exercise 
Clause, does not depend upon any 
showing of direct governmental com- 
pulsion.” 

The TSC also ruled that a plain- 
tiff did not have to plead emotional 
distress to recover damages for vio- 
lations of the Establishment Clause. 
Holding that emotional distress goes 
not to the viability of the claim, but 
rather to the amount of damages that 
may be recovered, the TSC ruled that, 
upon proper proof, a plaintiff may, 
under § 1983, recover compensation 
for emotional distress caused by an 
Establishment Clause violation. 

Noting that it was possible to 
have prison programs of religious in- 
struction that comport with the 
constitution, the TSC held that 
“Tarrant County’s operation of the 
Chaplain’s Education Unit so as to 
endorse one religion over other reli- 
gions or nonreligion conveyed the 
impermissible message that the 
County preferred the personal reli- 
gious views of the sheriff and 
chaplain over other views. This offi- 
cial endorsement of religion is, as a 
matter of law, unconstitutional.” 

No party with standing to do so 
sought monetary damages for viola- 
tions of the Equal Protection Clause, 
so that complaint could not be ad- 
dressed. The case was returned to the 
district court with judgment rendered 
by the TSC that the CEU is unconsti- 
tutional, equal-protection claim 
dismissed as moot, and instructions 
to determine whether the injunctive 
relief sought by the taxpayer was 
appropriate and whether Huff’s 
free-exercise rights were violated. 
Jail officials noted that the current 
program, under Sheriff Dee Ander- 
son, is drastically different from the 
program run by Williams and that the 
“God Pod” could be shut down alto- 
gether if necessary. See: Williams v. 
Lara, 52 S.W.3d 171 (Tex. 2001).® 

Additional Sources: Houston 
Chronicle, San Antonio Express- 
News. 
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Philadelphia City Prison Fined $1 Million 


T he Commonwealth Court, 
Pennsylvania’s intermediate 
appellate court, upheld a trial court 
order for the City of Philadelphia to pay 
more than $1 million in fines for failure 
to provide prisoners with sufficient 
clothing, laundry access, services, so- 
cial workers, and vocational training. 

In 1971, five prisoners in 
Philadelphia’s city prison system filed 
suit complaining that conditions of 
confinement amounted to cruel and 
unusual punishment. Thereafter, the 
prisoners and the City entered into a 
series of consent decrees which im- 
pose obligations on the City and 
empower the trial court to levy mon- 
etary fines for noncompliance. 

In November 1995, prisoners 
filed a contempt motion complaining 
that the City failed to comply with 
certain terms of the consent decree. 
The trial court, after reconsideration, 
found the City to be in contempt and 


levied a fine of $1,095,000. The City 
appealed and, on remand from the 
Pennsylvania Supreme Court in Febru- 
ary 2000, the Commonwealth Court 
upheld the trial court rulings and the 
amount of the fine. 

The first violation was the City’s 
failure to provide sufficient social work- 
ers. Social workers were able to respond 
to services requests within the required 
72 hours only 25 to 30 percent of the 
time. 

Second, the City failed to provide 
prisoners with sufficient clothing and 
supplies. Most prisoners did not have 
the required two sets of clothing, 
sheets, or pillow cases. Although an 
inspector testified that inadequate laun- 
dry facilities caused a problem with the 
distribution of supplies, the court did 
not accept that excuse. 

Next, the trial court found that the 
City had a history of denying prison- 
ers access to the law library, recreation, 


family visits, and telephones. The City 
attributed the denial to a shortage of 
guards; the court rejected that expla- 
nation. 

Fourth, the record showed that the 
City was not in full compliance with the 
requirement that no social worker may 
carry a caseload greater than 100 pris- 
oners. 

Finally, prisoners who worked in 
the laundry and kitchen did not receive 
vocational training as required by the 
consent decree. Laundry workers did 
nothing more than place clothes in 
washers and dryers while kitchen work- 
ers only served food and cleaned work 
areas. These positions do not teach 
marketable skills, said the court. 

In imposing the fines, the trial court 
noted that the City preferred to pay a 
fine and allow the “cruel, disgusting, 
and degrading conditions to continue.” 
Jackson v. Hendrick, 764 A.2d 1139 (Pa. 
Commw. 2000). | 
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Released NYC Prisoners Win Mental Health Benefits 


P risoners in New York City 
jails who received treatment 
for mental illness won class certifica- 
tion and a preliminary injunction 
requiring defendants to provide writ- 
ten discharge plans for prisoners who, 
during their confinement, received 
treatment for mental illness. 

Plaintiffs sought certification of 
the class defined as those consisting 
of themselves and all others (a) who 
are or will be confined in New York City 
jails, (b) whose period of confinement 
lasts 24 hours or longer, and (c) who, 
while confined are receiving or will re- 
ceive treatment for mental illness. 

Plaintiffs further sought a prelimi- 
nary injunction enjoining defendants, 
the City of New York, et al, to provide 
them and the class with adequate dis- 
charge planning in compliance with 
accepted psychiatric standards. 

Defendants challenged class cer- 
tification arguing that the definition 
was overly broad and that plaintiffs 


could not adequately represent them- 
selves because of their mental health 
problems. 

To cure the “overly broad” prob- 
lem, the court proposed narrowing the 
class definition to exclude those who 
received mental health treatment only 
once or twice while confined. In dispos- 
ing of defendants’ final objection to 
class certification, the court said, “If any 
of the plaintiffs cannot adequately 
present his or her claims and/or that of 
the class due to mental illness, the court 
can appoint a guardian(s) ad litem.” 

To obtain a preliminary injunction, 
plaintiffs must show a likelihood of suc- 
cess on the merits, irreparable injury 
absent the injunction, and a balancing 
of the equities. 

The court cited the preamble to New 
York’s Mental Hygiene Law, “Protect- 
ing the mental health of the people of 
the state [and] preventing the occur- 
rence of mental illness ... are matters of 
public concern,” and found that the 


sense of the state legislature supported 
plaintiffs’ likelihood of prevailing on 
the merits. 

Plaintiffs and the class had shown 
the court through expert submissions 
that irreparable injury would occur to 
plaintiffs if they were released from jail 
without any mental health discharge 
planning. 

Finally, the court found that equi- 
ties balance in favor of the plaintiffs. “The 
comparative harm is greater to them than 
any increase in bureaucratic work and 
cost to defendants,” said the court upon 
granting the preliminary injunction. 

The significance of this ruling 
should not be ignored by jails and pris- 
ons throughout the nation. Adequate 
post-release mental health care, if not 
a statutory obligation of our prisons 
and jails, is surely a civic responsibil- 
ity as well as a moral and ethical duty. 
See: Brad H. v. City of New York, 185 
Misc. 2d 420, 712 N.Y.S.2d 336 (2000). 


Attorney Seeks Answers in Aftermath of New Mexico Riot 


P risoners at the Western New 
Mexico Correctional Facility 
in Cibola County staged a riot on 
April 27, 2001. The prisoners report- 
edly set small fires and backed up 
toilets after refusing to return to their 
cells for an evening lockdown. Prison 
guards allegedly regained control of 
the unit when they used tear gas on 
the 63 prisoners said to have been 
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involved in the incident. Officials are 
claiming that there were no injuries re- 
sulting from the incident. However, in its 
aftermath, there are conflicting theories 
as to the motivation behind the riot. 

Prison officials claim that the riot be- 
gan after the prisoners became angry 
over a lack of water pressure. There was 
no further explanation forthcoming as to 
why prison officials believe that low wa- 
ter pressure was sufficient enough to 
spark the riot. 

An attorney representing the pris- 
oners in a class action suit, Mark 
Donatelli, theorizes that the riot was the 
result of the overcrowded conditions 
to which the prisoners are being sub- 
jected. If Donatelli’s theory is correct, 
the state could be in violation of a fed- 
eral consent decree that was lifted 
because the state has been in compli- 
ance for several years. It would also 
help to explain how something as mun- 
dane as low water pressure could spark 
a riot. While Donatelli said he has the 
obligation to investigate whether over- 
crowding indeed was at the root of the 
riot, Corrections Secretary Rob Perry 
asserted that Donatelli doesn’t have 


the right to interview the 63 prisoners 
allegedly involved in the riot. 

Perry went on to say, “We’re not 
going to let New Mexico prisons be- 
come the client-recruiting ground for 
Mark Donatelli.” Even though the Cor- 
rections Department is no longer 
operating under most of the provisions 
of the Duran Consent Decree that man- 
dated federal oversight of prisons, as 
part of a settlement of the Duran case, 
the state is still obligated to follow re- 
strictions on overcrowding, according 
to the Santa Fe New Mexican. 

Donatelli is asking U.S. District 
Judge John Conway to force Corrections 
to provide him with a list of prisoners 
involved and their current locations; he 
also wants all investigative reports and 
memos stemming from the riot. 

“At minimum, counsel for the 
plaintiffs are obligated to investigate 
the recent disturbance in light of the 
information available to them and de- 
termine whether the requests for 
additional injunctive relief are neces- 
sary,” Donatelli’s motion says. | 

Source: The Santa Fe New Mexican. 
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Denial of Clothing to Arrestees 
States Claim for Relief; Suit Settles for $31,500 


A Michigan Federal District 
Court has ruled that 
arrestees detained in a city jail with- 
out any clothing or covering for 
between six and eighteen hours as a 
suicide prevention method, with lim- 
ited exposure to viewing by members 
of the opposite sex, stated claims for 
relief under the Fourth and Four- 
teenth (Due Process) Amendments 
to the U.S. Constitution. 

Eight plaintiffs sued the City of 
Kalamazoo, Michigan, under 42 U.S.C. 
§1983, charging that the city jail, as a 
matter of official policy and practice, vio- 
lated the Fourth Amendment right to 
privacy and the F ourteenth Amendment 
right to due process of law. In each case, 
the plaintiff was arrested by a Kalamazoo 
police officer. 

During booking, each plaintiff re- 
fused to answer the question whether 
he was suicidal. Upon refusal to answer, 
the booking officer ordered the plaintiff 
to be deprived of all clothing, including 
underwear, and confined the plaintiff to 
a cell where he was observed personally 
and by video camera for between 6 and 
18 hours. Some viewing was by mem- 
bers of the opposite sex. Although jail 


policy provided for a “suicide gown” 
for each arrestee, such a gown was 
not available at the time of booking, 
leading to the nude confinement. 

The city contended that removal 
of plaintiffs’ clothing was a rational 
precaution for persons known to be, 
or suspected of being, suicidal. In the 
city’s view, it was unfortunate, but 
not harmful, that a suicide gown was 
unavailable to the plaintiffs. The city 
also argued that the intrusion on the 
plaintiffs’ privacy rights was too mi- 
nor to be a constitutional violation 

The Court discussed the standard 
of review for the plaintiffs’ Fourth and 
Fourteenth Amendment claims. The 
Court used the “reasonableness” test 
of Bell v. Wolfish , 441 U.S. 520, 559 
(1979). The Court found it unreason- 
able to deny all clothing or covering to 
a potentially suicidal prisoner, where a 
suicide gown was unavailable. The 
Court was particularly troubled that the 
City had allowed other arrestees to re- 
tain their tee-shirts and underwear in 
four similar cases. Thus, the Court held 
that depriving an arrestee of all cloth- 
ing and covering stated a Fourth 
Amendment right to privacy claim. 


In assessing the Due Process 
claim, the Court noted that “although 
pretrial detainees are not ... within the 
protection of the Eighth Amendment 
... they receive analogous protection 
under the Due Process Clause of the 
Fourteenth Amendment.” The Court 
then assessed the plaintiffs’ claims 
against applicable Eighth and Four- 
teenth Amendment case law. After 
review, the Court held, “[i]t is con- 
ceivable that plaintiffs could prove 
facts consistent with their pleadings 
that would entitle them to relief.” The 
Court denied the city’s motion for 
judgment on the pleadings. See: Wil- 
son v. City of Kalamazoo , 127 
F.Supp. 2d 855 (W D Mich. 2000). 

On April 1, 2001, the Kalamazoo 
City Commission agreed to pay three 
of the plaintiffs $3 1,500 to settle their 
lawsuits against the City. Beryl Wil- 
son received $19,500; Michael 
Moran received $9,500 and Ricardo 
Montalvo received $2,500. Their at- 
torney, James Hyman, told media, 
“These guys settled because they 
wanted to get on with their lives and 
not drag it out through the trial pro- 
cess.” | 


Pennsylvania Court Upholds Part of Prisoner’s 
Request for Public Records 


A Commonwealth Court in 
Pennsylvania has partially 
upheld a state prisoner’s request for 
medical information under the state’s 
Right-to-Know Act. The opinion 
and order affirms in part, and re- 
verses in part, the denial of 
information by the Pennsylvania De- 
partment of Corrections (PADOC). 

Julian Heicklen petitioned 
PADOC to inspect a document titled 
“Protocol for Hepatitis C Identifica- 
tion and Treatment,” to review the 
results of a survey by PADOC on the 
number of state prisoners with hepa- 
titis C, and “to review or copy 
medical documentation of inmates 
under the care of the Department.” 
An oral request and a later written 
request were both denied by PADOC 
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on the grounds that the requested 
information was either not “public 
records” as defined in 65 P.S. §§ 66.1 
- 66.4 (the Right-to-Know Act), or 
was exempted from disclosure by, the 
Act. After the denials, Heicklen pe- 
titioned the court for the information. 

The court began its opinion by 
discussing what a “public record” is 
in Pennsylvania, and what records are 
exempted from disclosure pursuant to 
65 P.S. § 66.1(2). PADOC argued that 
none of the requested information 
contained an “actual agency determi- 
nation fixing rights or duties or 
form[ing] the basis for such a deter- 
mination,” as required by law to be a 
public record. Heicklen argued that 
such information was present in the 
requested material. 

15 


The court sided with Heicklen, 
pointing out that “the Protocol pro- 
vides guidance to Department 
healthcare professionals in identify- 
ing and treating the Hepatitis C 
virus.” The court also agreed that 
Heicklen could see the survey, be- 
cause: (1) he wanted only the survey 
results, not. the raw data; and (2) the 
survey provided the basis for the 
Protocol and “the basis for subse- 
quent action by the Department and 
its healthcare professionals.” The 
court, however, denied Heicklen’s 
request for medical documentation of 
prisoners on the grounds that such 
information was exempted by the Act 
as “confidential information.” See: 
Heicklen v Department of Correc- 
tions, 769 A.2d 1239 (2001). ■ 
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Colorado ACLU Settles Restraint Board Suit 


A monitoring agreement was 
reached between the ACLU 
Foundation of Colorado, the El Paso 
County Board of County Commis- 
sioners (BOCC), and the El Paso 
County Sheriff’s Office (EPSO) re- 
garding EPSO’s use of a restraint 
board and Level 3 restraints on jail 
prisoners. The January 31, 2000, 
agreement also calls for the BOCC to 
pay costs and attorney fees. The 
plaintiffs agreed to dismiss an under- 
lying civil lawsuit against the BOCC 
and EPSU. 

The lawsuit was filed on May 21, 
1998, by eight El Paso County (Colo.) 
Jail prisoners who had been sub- 
jected to the use of the restraint 
board, some on multiple occasions. 
The device is a piece of lumber 7x4 
feet in size fitted with ten separate 
nylon straps which secure a prisoner 
who is placed face-down on the 
board. Movement is impossible. 


by Ronald Young 

According to the suit, the defen- 
dants admitted that since 1994, 
hundreds and hundreds of prisoners 
at the jail had been strapped to the 
board, sometimes as long as 12 hours. 
Prisoners were denied all opportunity 
to use a restroom, forcing them to uri- 
nate and defecate in their clothes while 
enduring taunts and ridicule from depu- 
ties. At least one prisoner has died at 
the jail in connection with the restraint 
board’s use. 

The agreement reached between 
the parties is effective between Feb- 
ruary 1, 2000 and January 31, 2002. 
It requires EPSO to provide the 
ACLU access to unedited reports and 
videotapes documenting the use of 
Level 3 restraints, and allows the 
ACLU to interview any jail prisoners 
during the monitoring period. The El 
Paso County Attorney’s Office must 
advise the ACLU of any changes to 
specific policies and procedures con- 


cerning the use of Level 3 restraints 
and related medical policies issued 
by the jail healthcare provider, Cor- 
rectional Medical Services. 

Under the agreement, the ACLU 
agrees that it will not bring or spon- 
sor a lawsuit against EPSO on issues 
involving use of restraints during the 
monitoring period without first at- 
tempting good faith efforts to resolve 
such issues with EPSO. EPSO agreed 
that it has no intent to use the re- 
straint board during the monitoring 
period or thereafter in the future. 

The BOCC agreed to pay $50,000 
for plaintiffs’ costs and attorney fees 
in exchange for a full and final dis- 
missal with prejudice. The parties 
agreed that the BOCC and EPSO deny 
any liability or wrongful conduct on 
account of the subject incidents. 
See: Brys, et al. v. Board of County 
Commissioners, et al., Civil Action 
98-M-l 147. ■ 
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California Pays for Guard’s Sexual Misconduct 

by W. Wisely 


C alifornia taxpayers must 
pay $154,212 in damages 
to a former female prison guard 
sexually harassed on the job, ac- 
cording to the Sacramento Bee. Ray 
Collie, the lieutenant who couldn’t 
seem to control his urges, owes just 
$75,000 in punitive damages out of 
his own pocket to the victim, Cindy 
Costello. Collie has a long history 
of sexual assault and harassment of 
females in and out of the system. 
Yet, rather than fire him, prison ad- 
ministrators conspired to cover up 
Collie’s misconduct in order to pro- 
tect their own records. 

Robin Perkins, Costello’s lead 
counsel in the federal civil rights 
jury trial in Sacramento, said a cap- 
tain testified the warden tried to 
shield herself from liability in the 
case by changing official reports of 
Collie’s actions. According to 
Perkins, the captain’s story was 
consistent with the department’s 
long history of minimizing civil ex- 
posure by watering down the 
findings of its own investigators. 

“If the state is ever going to 
end sexual harassment at the De- 
partment of Corrections, the 
discipline has to be for sexual ha- 
rassment when that’s what its own 
investigation shows,” Perkins said. 
Predictably, Collie claims he never 
harassed Costello, and their contact 
was simply mutual joking. “She 
didn’t put up any stop sign, so how 
could there have been an accident 
that was his fault?” protested 
Collie’s attorney, Michael Bishop. 

More disturbing than Collie’s 
record of over two decades of 
sexual misconduct is Warden Cheryl 
Pliler’s interference in two sexual 
harassment investigations against 
him. Pliler was the warden at Cali- 
fornia Correctional Center at 
Susanville where Collie and 
Costello worked. Now she is war- 
den at New Folsom in Sacramento. 

Captain Larry Gray testified 
during trial that Pliler directed a 
cover-up of the Costello affair to 
mask its seriousness, and solicited 


help from a friend of hers, Captain 
Tom Lempke. 

Department spokesperson Russ 
Heimerich refused to speak about the 
allegations against Pliler, Lempke, or 
the agency. “The record speaks for 
itself,” he snorted, it does indeed. 

Twice during Collie’s two and 
one-half decade career as a prison 
guard the department tried to fire him 
for sexual misconduct. Neither attempt 
succeeded. In 1989, Collie was fired 
after he molested a teenage 
baby-sitter at his home. Criminal 
charges were eventually dismissed by 
a prosecutor less than enthusiastic 
about pitting an underage girl against 
a seasoned prison guard who filled the 
courtroom with supporters at every 
appearance. 

The State Personnel Board 
quickly and quietly ordered Collie re- 
instated with back pay. In 1998, as a 
result of Costello’s complaint, he was 
once again fired, but after an appeal 
allowed to resign in order to preserve 
retirement benefits. 

Collie racked up quite a 
reputation for sexually 
assaulting and harassing 
female staff. In one case, his 
pay was docked 5% over four 
months after he tried to 
pressure a prison nurse into 
providing him with sexual 
favors. 

Between those dates, Collie 
racked up quite a reputation for sexu- 
ally assaulting and harassing female 
staff. In one case, his pay was docked 
5% over four months after he tried to 
pressure a prison nurse into provid- 
ing him with sexual favors. The 
nurse’s lawsuit was eventually settled 
at a cost of $50,000 to the state. And 
taxpayers shelled out $50,000 more to 
hush up a complaint of sexual harass- 
ment by another female guard. A third 
incident with a female guard brought 
Collie a captain’s admonishment 
against making “off the cuff’ remarks. 
Collie, 49, has always denied every 


accusation. A lieutenant when 
forced to retire, he will be eligible 
for full retirement benefits in one 
year. He is currently working as a 
truck driver. 

Costello, 43, spent a little more 
than three years in the California 
prison system. The sexual harass- 
ment verdict brought some closure 
for her. She began working in the de- 
partment in 1996, and was forced to 
leave on disability in 2000 with just 
45% of salary. Her retirement was 
based on the emotional damage she 
sustained as a result of Collie’s ha- 
rassment and the social ostracism 
she experienced from fellow staff 
after she decided to file a complaint. 

Between September and Decem- 
ber of 1997, Collie routinely made 
sexually explicit remarks in conver- 
sation with her. He repeatedly told 
her how much he wanted to have sex 
with her, and said it would be “good 
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California Pays, cont. 


for you and good for me.” Collie said 
Costello never complained to him. 

But, on December 30, 1997, ac- 
cording to a department internal 
memorandum, Collie told a captain 
“he had engaged in inappropriate 
conversations with Officer Costello, 
which he considered mutual kid- 
ding.” Captain Steve Onoski said, 
“He stated that he had never lied to 
me and wanted me to know that he 
knew better, but felt it was all right 
with Officer Costello because she 
teased him back.” Collie was trans- 
ferred to a different area as a result 
of that admission. 

Jurors interviewed at the 
courthouse were dumbfounded 
as to why the Department of 
Corrections had allowed these 
incidents to take place. 

Gray was assigned to investigate 
the Costello incident. After dozens 
of interviews, he concluded in a writ- 
ten report that a “preponderance of 
the evidence substantiates allega- 
tions of sexual harassment and 
hostile work environment.” This con- 
clusion set off alarms for Pliler, 
however. Gray testified Pliler was un- 
happy with the result of the 
investigation because she was 
named in a complaint about Collie by 
Costello filed with the state Depart- 
ment of Fair Emp loyment and 
Housing. Pliler told Gray his report 
virtually made Costello’s case. She 
strongly suggested he change it. 

Pliler was “more concerned about 
the possibility of litigation than put- 
ting out a factual report,” Gray 
testified at trial. She told the captain 
she didn’t want to lose her retire- 
ment, or even her house, because of 
a complaint filed by a female guard. 
So, the June 19, 1998, final draft of 
Gray’s report merely stated Collie 
behaved inappropriately. 

The lieutenant was fired for “dis- 
courteous treatment” of a 
subordinate and “other failure of 
good behavior.” Gray filed a com- 
plaint with department headquarters 
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detailing Pliler’s attempts to influ- 
ence the outcome of the 
investigation, and noting that 
Lempke made changes to the final 
report at her insistence. A depart- 
ment internal investigation cleared 
both Pliler and Lempke of any wrong- 
doing. 

This wasn’t the first time reports 
about Collie were altered. The cap- 
tain who investigated prison nurse 
Donna Hopson’s complaint against 
Collie found the lieutenant’s actions 
fit the department’s narrow definition 
of sexual harassment. “The unpro- 
voked, unsolicited statements were 
of a sexual nature,” the report said. 
“RN Hopson was subjected to a hos- 
tile work environment.” 

But, by the time Pliler passed the 
report on the headquarters July 2, 
1996, the accusation became “dis- 
courteous treatment” and “other 
failure of good behavior.” Sound fa- 
miliar? Yep, these are the same terms 
Pliler insisted Gray and Lempke use 
two years later when writing their re- 
port about Collie’s sexual harassment 
of Costello. 

Following the verdict for 
Costello, jurors interviewed at the 
courthouse were dumbfounded as to 
why the Department of Corrections 
allows these incidents to take place. 
“The training and handbook [pro- 
vided to staff by the department] are 
badly outdated,” one juror noted. 
“The policy is vague. The department 
has to do a better job of addressing 
the problem.” 

Unfortunately, California prison 
guards are pretty successful at avoid- 
ing personal responsibility for the 
sexual harassment of co-workers. 
Rather than take prompt and appro- 
priate disciplinary measures against 
staff guilty of such misconduct, 
prisoncrats are more likely to sweep 
the matter under the rug. It’s a big 
rug, bought with tax dollars. 

And, with your snout down suck- 
ing at the public trough, perhaps it’s 
hard to tell this is the 21st Century, 
when making unwanted sexual re- 
marks or overtures to women at work 
is just not acceptable. Rest assured, 
though, if you just can’t control your- 
self, there’s a job waiting for you at 
the department of corrections. The 
toughest beat in the state. | 
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Indiana Prisoners Riot in CCA Prison 


O n July 6, 200 1 , hundreds of In- 
diana state prisoners held at 
the Otter Creek Correctional Complex 
in Wheelwright, Kentucky, rioted. 
The prison is owned and operated by 
the private, for profit, Corrections 
Corporation of America. The riot 
lasted nine hours and involved pris- 
oners throwing televisions, sinks and 
toilets out of windows and burning 
clothes, bedding and mattresses. No 
one was seriously injured but the re- 
mote mountain prison was 
extensively damaged. 

Indiana prison officials said the 
riot, which began in a recreation area 
and then spread, was “under inves- 
tigation” and three prisoners 
suspected of “prompting the distur- 


bance” have been moved back to In- 
diana. No reason or motive for the 
uprising was given in media ac- 
counts. 

On July 12, 2001, CCA announced 
the prison warden, William Wolford, 
had been fired and on July 14, 
Wolford’s top assistant, David Carrol, 
was also fired. The reason for the fir- 
ing were unspecified “various policy 
violations.” The firings came shortly 
after Indiana prison officials met with 
CCA officials. During the uprising, 75 
Kentucky state police troopers and 
15 Floyd county sheriff’s deputies 
surrounded the prison to prevent es- 
capes. | 

Source: Lexington Herald Leader. 


$250,000 in Hawaii Beating Death 


I n May 200 1 , the Hawaii prison 
system paid $250,000 to settle 
a lawsuit stemming from a prisoner be- 
ing beaten to death by prison guards. In 
1999 Antonio Revera, 26, was serving a 
10 year sentence for rape in the Halawa 
Correctional Facility. While being trans- 
ferred out of the prison’s medical unit in 
handcuffs and shackles, Revera alleg- 
edly bit a guard. 

Prison guards then proceeded to 
beat Revera and placed him, unattended, 
in a cell. The next morning, Revera was 
found dead in the cell. An autopsy de- 
termined he died of head injuries inflicted 
by guard Brian Freitas, 33. Freitas was 
indicted on manslaughter charges and 
currently awaits trial. 


Revera’s family filed suit and the 
Hawaii attorney general’s office agreed 
to pay the estate $250,000 to settle the 
lawsuit. Senior Deputy Attorney Gen- 
eral Charles Fell said: “We felt that a 
fair argument could be made that one 
or more of the [guards] should have in- 
tervened quicker to protect inmate 
Revera. Unfortunately, they didn’t.” 

Defending the settlement, Fell told 
media: “Basically when you represent 
the state in a case like this, you try to 
minimize the exposure to the state if you 
can do so by settlement. We felt badly 
about what happened... I’m happy we 
could resolve it fairly.” | 

Source: Honolulu Advertiser. 


BOP Smoking Suit Dismissed 


A federal district court in New 
York has dismissed a civil 
complaint filed by 435 federal prison- 
ers against tobacco manufacturers and 
prison officials. 

The complaint alleged that to- 
bacco manufacturers and Federal 
Bureau of Prisons (BOP) director, 
Kathleen Hawk, conspired to sell as 
many cigarettes as possible to federal 
prisoners, with deliberate indifference 
to the associated health risks of 
non-smoking prisoners. The prison- 
ers showed that the manufacturers hid 


the medical harm of tobacco and that 
federal prisons are permeated with to- 
bacco smoke. 

However, the complaint failed to 
state facts showing a conspiracy be- 
tween the manufacturers and BOP 
officials to expose prisoners to un- 
acceptable environmental tobacco 
smoke. 

The court held that the com- 
plaint failed to invoke the court’s 
jurisdiction and dismissed the case. 
See: Nwanze v. Phillip Morris, Inc., 
100 F.Supp. 2d 215 (S.D.N.Y 2000). ■ 
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Colorado Restraint Board Death Case Settled 

by Bill Trine, esq. 


A § 1983 civil rights lawsuit 
and medical/healthcare 
negligence lawsuit was brought by the 
mother of 54 year old Michael Lewis, 
who died on May 7, 1998, after being 
placed on a “restrainer board” while in- 
carcerated as a pre-trial detainee at the 
El Paso County Criminal Justice Center 
in Colorado Springs, Colorado. 

The lawsuit was brought against 
Correctional Medical Services, Inc. 
(CMS) who had a contractual obliga- 
tion to provide medical services for 
prisoners and detainees at the facil- 
ity. The mother claimed that CMS 
and its employees condoned and par- 
ticipated in the use of excessive 
force in violation of the substantive 
due process clause of the 14th 
Amendment to the U.S. Constitution, 
and in violating the cruel and un- 
usual punishment clause of the 8th 
Amendment through deliberate indif- 
ference to Michael Lewis’ medical 
needs. 
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The mother’s § 1983 claims against 
the El Paso County Sheriff’s Office 
(EPCSO) were based on the same con- 
stitutional violations brought against 
CMS: (1) the use of excessive force by 
EPCSO employees; (2) deliberate indif- 
ference to medical needs; (3) the 
adoption of policies and procedures 
that violated §1983; (4) failing to enact 
policies and procedures to prevent 
Michael Lewis’ death; and (5) failure 
to properly train employees resulting 
in deliberate indifference to Michael 
Lewis’ medical needs. 

Michael Lewis was arrested and 
jailed April 14, 1998, for sexual abuse 
of a minor. He had no previous crimi- 
nal record; however, he did have a 
mental health record. Lewis was previ- 
ously diagnosed with Attention Deficit 
Disorder (ADD) and “hyperaction” and 
a possible bi-polar disorder. He was 
disabled with ADD and depression and 
was on medication at the time of his 
arrest. Because of his condition, he 
had not been able to sustain steady em- 
ployment and had received welfare 
type assistance. 

On Monday, May 4, 1998, three 
days before his death, CMS employ- 
ees and EPCSO employees noted 
that Lewis had become psychotic. 
Chart entries indicate that he was de- 
lusional and confused, was talking to 
himself and decompensating, was di- 
sheveled and disoriented. - knowing 
only that he was in jail, and his name. 

On May 5, Lewis’ brother-in-law 
was so concerned he called the facil- 
ity, but was reassured that the 
employees were aware of Lewis’ con- 
dition, that he was being housed in the 
mental ward, and was under observa- 
tion. 

About 12:15 A.M. on May 7, 
Lewis was talking out loud to him- 
self, which disturbed other prisoners, 
so he was removed from the mental 
ward, placed in a special detention 
cell and placed in soft restraints to 
prevent him from disturbing the sleep 
of the other mentally ill prisoners. 
The soft restraints simply acceler- 
ated his psychotic condition, so at 3 
A.M. he was placed on the restrainer 
board where he was strapped down 


face first, with his head turned side- 
ways and his torso and extremities 
strapped to the board so that he could 
not move. Restraints were placed 
across the head, upper back, upper 
arms, wrists, hips, thighs and ankles 
(1 1 restraints). 

At 5:30 A.M. the deputies took him 
off of the board to allow him to eat 
breakfast and to return him to the men- 
tal ward where he went to bed. 

At 9:20 A.M. on May 7, 1998, he 
was clearly psychotic. He was notice- 
ably unsteady on his feet, and had once 
again begun talking loudly to the walls 
and pipes. He was again removed from 
the mental ward and taken to the isola- 
tion room where he was placed in soft 
restraints. 

Again, the use of soft restraints 
aggravated his psychotic condition, 
causing him to yell incoherently and 
fight the restraints. Because of his 
psychotic outbursts, he was again 
placed on the restrainer board at 11 
A.M. While on the board Lewis was 
incoherent, strenuously fighting the 
restraints and yelling. Three hours 
and 20 minutes later, when a transport 
team arrived to transfer him to the State 
Mental Hospital in another city, he was 
shaking as if experiencing a series of 
seizures. When he was released from 
the board, he was unresponsive. Code 
Blue was called and CMS nursing per- 
sonnel arrived and started CPR. The 
fire department and ambulance service 
was called and arrived 15 minutes later. 
Lewis was not breathing, had no pulse, 
and CPR was not effective. When the 
fire department arrived at 2:43 P.M. 
Lewis was in respiratory and cardiac 
arrest. He was later pronounced dead 
at the hospital at 3:40 P.M. 

While Lewis was on the re- 
strainer board, he was observed 
fighting the restraints and yelling in- 
coherently during each routine visual 
observation. However, the CMS em- 
ployees at no time took his vital 
signs, respiration, temperature, and 
at no time checked his airway, all in 
violation of CMS policies and pro- 
cedures. The EPCSO deputies did 
not move his head and release and 
move his extremities for circulation 
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every 30 minutes, as required by EPCSO 
policies and procedures. Despite the fact 
that everyone knew Lewis was psychotic 
three days before his death, no treatment 
was rendered for his psychotic condi- 
tion and no arrangements were made 
for his transfer to a hospital until he 
was placed on the restrainer board for 
the second time on May 7. While on 
the restrainer board, he was not given 
water or liquids, was not seen by the 
house physician who was on premises, 
and the consulting psychiatrist was 
not called. 

Plaintiffs’ expert witnesses testified 
that the cause of Lewis’ death was posi- 
tional asphyxia. The autopsy report 
stated that Lewis had moderate arterial 
sclerosis but no evidence of an acute 
myocardial infarction. The coroner at- 
tributed the death to “the combination 
of hyperactivity, the restraint board us- 
age, and sedation by Haloperidol, 
Imipramine, and Benadryl may have con- 
tributed to his sudden unexpected death 
in custody.” 

CMS and EPCSO retained an expert 
witness who claimed that the cause of 
death was heart failure brought about 


by the exertion in fighting the restraints 
on the board. 

Prior to the death of Lewis, there 
was a substantial body of literature de- 
scribing positional asphyxia resulting 
in death when law enforcement person- 
nel place people in a position which 
interferes with the interaction of the dia- 
phragm with the musculature of the rib 
cage and the abdomen. This would 
occur if pressure was placed on the 
back which inhibited full use of the dia- 
phragm in breathing. This is precisely 
what the velcro straps did when placed 
across Lewis’ back as he struggled 
against those straps. Strapping him to 
the board interfered with circulation as 
well as his ability to breathe. It creates 
shallow breathing. Shallow breathing 
creates a carbon dioxide buildup, meta- 
bolic acidosis and eventual death. 

There was evidence developed dur- 
ing depositions that CMS and EPCSO 
personnel knew that “positional restraint 
asphyxia” can result in death. 

The lawsuit resulted in a settlement 
one month before a three week trial was 
to commence on May 21, 2001. The 
total amount of the settlement is sub- 


ject to a Protective Order entered by 
the Court. The settlement with EPCSO 
was in the sum of $116,000. However, 
the settlement with CMS is for an un- 
disclosed amount pursuant to the 
Court’s Protective Order. 

The damages claimed by the Plain- 
tiff were damages for mental anguish 
and grief caused by the death of her 
son, Michael Lewis. No economic dam- 
ages (loss of earning capacity or loss 
of her son’s support) were claimed be- 
cause the mother sustained no 
economic losses as a result of the 
death. 

The lawsuit was filed in the El Paso 
County District Court, Aylett Lewis as 
next of kin and personal representa- 
tive of the estate of Michael Lewis v. 
Correction Medical Services, et al and 
El Paso County Sheriff’s Office, et al. 
Civil Action Number 99-CV-1849. 
Lewis’ mother was represented in the 
lawsuit by Bill Trine and Jeff Hill of the 
law firm of Trine and Metcalf, P.C., in 
Boulder, Colorado. 

The restrainer board is no longer 
in use at the El Paso County Criminal 
Justice Center. | 
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Texas Gives $2 Million to Proselytizing Prison Program 

by Matthew T. Clarke 


T he Texas Legislature appro- 
priated an additional $1.5 
million to expand the Interchange 
Freedom Initiative (IFI) to include 
prisoners who expect to be paroled 
to the Dallas-Fort Worth area. Spon- 
sored by Prison Fellowship 
Ministries, an organization founded 
by born-again Christian and former 
Watergate co-conspirator, Chuck 
Colson, IFI is based out of the Carroll 
Vance Unit of the Texas Department 
of Criminal Justice (TDCJ) and is cur- 
rently limited to prisoners who expect 
to be paroled to the Houston area. 

IFI is a “controversial, Christ 
centered, Bible-based program” that 
seeks to “rehabilitate convicts by 
pumping them full of Jesus, 24-7.” 
In 1997, then governor George W. 
Bush signed onto this first- 
of-its-kind program and used it po- 
litically to help him define himself as 
a “compassionate conservative” who 
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sought faith-based alternatives to 
government programs. 

IFI already received a $500,000 
annual operating budget from the 
legislature. Additionally, TDCJ paid 
for the food, housing, medical needs, 
and security of the prisoners in the 
program. With this funding, IFI pro- 
vides an eighteen-month in-prison 
program followed by a six-month 
out-of-prison aftercare program in 
which the parolee receives assis- 
tance in finding a job and mentoring. 
According to IFI official Phillip 
Dautrich, before being turned loose 
“every inmate is guaranteed a men- 
tor, job leads and a home church.” 
“Ninety-five percent of the guys who 
leave here have a job waiting,” 
Dautrich says. 

There is no hard evidence that 
the program reduces recidivism. In- 
deed, this would be very difficult to 
prove considering the fact that the 
program is restricted to only those 
prisoners in the highest trusty lev- 
els and accepts few violent offenders 
and no sex offenders or security 
risks. The only available information 
is that, according to IFI, of the 85 
prisoners who have completed the 
twenty-four month program, only five 
have returned to prison. IFI claims 
this is a great improvement over the 
40% average recidivism rate in Texas. 
However, because recidivism is mea- 
sured over a three-year period and 
none of the graduates completed the 
program more than three years ago, 
that information cannot be compared 
with standard recidivism statistics. 
Furthermore, it is not nearly as good 
as the already-proven recidivism re- 
ducer, higher education. 

Prisoners who received a 
Bachelor’s degree while in TDCJ had 
a recidivism rate of 5.6 % while those 
receiving a Master’s degree while in 
TDCJ had a 0.0 % recidivism rate. 
However, Bush’s “compassionate 
conservativism,” now carried on by 
Texas governor Rick Perry, does not 
extend to higher education for pris- 
oners no matter how successful and 
cost-effective it is. The higher edu- 
cation program in TDCJ has been 
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under constant attack and has been 
severely reduced during the Bush/ 
Perry years. Additionally, Texas 
Senator Kay Bailey Hutchison, an- 
other Republican “compassionate 
conservative,” struck a strong blow 
against prisoner education nation- 
wide when she sponsored a bill to 
make prisoners ineligible for federal 
Pell education grants. Clearly success 
in reducing recidivism is not an im- 
portant criteria in deciding whether 
to fund a Texas prison program. 

It is also questionable whether 
public monies should be used to pro- 
mote a decidedly fundamentalist 
Christian theology when there are no 
secular or other religion alternatives 
that offer prisoners the mentoring, 
family reconciliation classes, after- 
care, or job opportunities upon 
parole that IFI offers. Of course, most 
Texans are not aware of the expendi- 
ture of their tax money to support a 
denominational program. That’s be- 
cause most of the newspapers 
reporting on the IFI have stated that 
it receives no funds from the State of 
Texas. The newspapers may have 
been deceived because the method 
used by the Texas lawmakers to ap- 
propriate the money foreclosed 
debate on the matter and passed it 
as an addendum to the $113 billion 
general state appropriations budget 
instead of making it part of the TDCJ 
budget. Thus, former TDCJ Executive 
Director Wayne Scott may not have 
been technically lying when he told 
reporters that there would be no ap- 
propriation for the IFI in the prison 
system’s 2001 budget request and it 
is, after all, not his fault if most re- 
porters took that to mean that there 
would be no public funding of IFI. 

First Amendment activists are 
livid about IFI. “It’s totally unbeliev- 
able,” says Steve Benen, a 
spokesman for the Americans United 
for the Separation of Church and 
State, a Washington D.C. -based civil 
rights group. “It is one thing to ac- 
commodate this group by giving its 
inmates food or housing. But direct 
public funding of proselytizing with 
taxpayer dollars is another monster 
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entirely.” Benen noted that the Bush 
administration has promised that 
there would be no government sub- 
sidy of religion in its faith-based 
initiatives. “It’s all right to pay for 
the soup in the soup kitchen but not 
the Bibles. If public monies are used 
for evangelizing, that certainly seems 
like a violation of the First Amend- 
ment,” says Benen. 

IF1 highly touts the lack of vio- 
lence in its program. In the four years 
of its operation, there have been only 
five fist fights among the IFI prison- 
ers, no weapons have been found in 
their dormitories, neither tear gas nor 
pepper spray have been deployed 
against IFI prisoners, nor have any 
IFI prisoners assaulted guards. 
However, another reason may exist 
for this glowing report on IFI pris- 
oner behavior - IFI restricts itself to 
prisoners in the highest trusty 
classes within a few months of pa- 
role. Unlike other prisons, IFI forbids 
cursing, television and soft pornog- 
raphy. The IFI prisoners are not 
confronted with yellow lines in the 
hallways. IFI readily transfers to 
other prisons those who don’t get 
with the program and has, in fact, 
banished seventy-two prisoners for 
that reason since the program began. 


Another twenty-seven prisoners left 
voluntarily. Thus, more prisoners 
have left the program than have com- 
pleted it. 

Let’s see how this works: (1) 
start with a highly motivated volun- 
teer group of prisoners selected 
because they are well-behaved and 
low-risk to begin with and are near 
parole; (2) remove some of the fac- 
tors that cause tensions in prisons; 
(3) treat them more like human beings 
by removing the yellow lines and re- 
laxing the constant institutionalized 
degradation other prisoners face; (4) 
provide lots of funding for individual 
and group mentoring; and (5) imme- 
diately transfer any prisoners who 
cause any kind of trouble or who wish 
to be transferred. Seems like that 
might reduce violence in the prisons 
that house such a program, with or 
without a religious component. | 

Sources: “Pass the Plate”, 

www.dallasobserver.com (6-14-01); “Con- 
vict Heaven”, San Antonio Express-News 
(9-1-01, p. B-7); various outcome studies 
relating prison education to reducing re- 
cidivism reviewed by the Windham School 
Systems, Huntsville, Texas; Education as 
Crime Prevention, by the Center on Crime, 
Communities & Culture, New York. 
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Ohio Appellate Court Holds No Privacy Right in Urine 


T he highly-influential Tenth 
District Court of Appeals of 
Ohio has ruled that prisoners “have 
no reasonable expectation of privacy 
in the items they possess in a prison 
or in the activities in which they en- 
gage while incarcerated. This loss 
of privacy and personal control is 
basic to our present-day system of 
corrections.” The Court also held that 
prisoners representing themselves in 
litigation “should be granted some lee- 
way as to compliance with strict 
pleading requirements.” 

Ronald Larkins, Duane Frazier, and 
Rifat Abuhilwa, proceeding pro se, 
filed a declaratory judgment action in 
the Franklin County Court of Common 
Pleas seeking to have random urinaly- 
sis drug screenings conducted by the 
Ohio Department of Rehabilitation and 
Correction (DORC) declared illegal. In- 
advertently, the three failed to comply 
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with Ohio Revised Code section 
2969.25, which requires that prisoner liti- 
gants submit affidavits detailing their 
past and present litigation history. Al- 
though they sought to amend their 
pleading to include the affidavits, the 
Court of Common Pleas dismissed the 
action. The plaintiffs appealed, assign- 
ing as error both the dismissal itself and 
the question that initially precipitated 
the action. 

The Court of Appeals held that 
pro se prisoner litigants must be 
given leeway in complying with strict 
filing requirements under the law. 
Thus, two plaintiffs should have 
been allowed to continue the action, 
but a third, whose affidavit did not 
disclose a federal lawsuit on the same 
question, should have been dis- 
missed. However, the Appeals Court 
refused to reverse the Common Pleas 
Court’s dismissal because “[DORC] 
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and its director were firmly within 
their discretion to institute the ran- 
dom drug-screening policy in 
question.” 

The Court reasoned that “ran- 
dom drug screening is one of the few 
ways of assessing efforts to keep 
drugs of abuse out of correctional in- 
stitutions.” The Court also held that 
“the only reasonable expectation of 
privacy [prisoners] retain is their 
bodily integrity” and that such ex- 
pectation “does not equate with an 
expectation of privacy in bodily 
waste, such as urine.” The Court 
found that random urinalysis drug 
screenings were not unreasonable 
searches and seizures under the 
Fourth Amendment and upheld the 
dismissal of the action. See: Larkins 
v. Ohio Dept, of Rehab. & Corr., 138 
Ohio App.3d 733, 742 N.E.2d 219 
(Ohio App. 10 Dist. 2000). | 
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Damages Awarded in 
Ohio Disciplinary Suit 


Attention Prisoners 

By subscribing or renewing your 
subscription to PLN for multi-year periods 
you avoid missing any issues of PLN as well 
as save us the staff time and resources needed 
to send you periodic renewal notices. 

For a limited time we are making this 
special offer. Subscribe to PLN now, or extend 
your existing subscription for four years ( $72) 
and we will send you, ABSOLUTELY 
FREE, your choice of one of the following: 

O Legal Research: How to Find and 
Understand the Law , 7th Edition, by 
Nolo Press. A $24.95 value. 

or 

f\ The Celling of America: An Inside 
Look at the U.S. Prison Industry ’, the 
critically acclaimed PLN anthology now in 
its third printing. A $ 1 9.95 value. 

An offer like this is too good to last 
forever, so prisoners renew your subscription 
for four years now by sending S72 and let us 
know which of the two books you would 
like to receive. Send payment to : 

Prison Legal News 
2400 NW 80th Street, PMB 148 
Seattle, WA 98117 

Or phone in your credit card order by calling 
(206)246-1022. 

Offer applies only to prisoner 
subscribers and does not apply in conjunction 
with any other discount offers. 


Attention Prison Rape Victims 

I am a joumalistwriting a story about 
prison rape and am looking for victims, 
aggressors, witnesses and lawyers to 
interview. If you have been incarcer- 
ated in New York (especially Rikers Is- 
land), New Jersey, Connecticut or East- 
ern Pennsylvania, and you would be 
willing to discuss the issues surround- 
ing prison rape, please contact me. 

Michael Gartland 
83 Post Avenue, apt. 54 
New York, NY 10034 

Correspondences will be kept discreet, 
and names can be kept anonymous if 
desired. 
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A federal district court in Ohio 
held that a trial was required 
to determine if a prisoner was improp- 
erly denied the right to call witnesses 
at a disciplinary hearing. The Court 
also held that the suit was not barred 
by the PLRA or the Heck/Edwards 
doctrine. A jury later ruled in the 
prisoner’s favor. 

Kenneth Williams, a Madison 
Correctional Institution prisoner, 
sued four employees of the Ohio De- 
partment of Rehabilitation and 
Correction (DORC), including DORC 
Director Reginald Wilkinson, under 
42 U.S.C. §§ 1983 and 1985, alleging 
that refusal of the Rules Infraction 
Board (RIB) to permit Williams to call 
witnesses at a disciplinary hearing 
for a dirty urine test violated due pro- 
cess. 

Kenneth Williams’ defense was 
that another prisoner, Allen Williams, 
submitted the tainted urine speci- 
men. The federal district court 
dismissed the claim against Director 
Wilkinson and the §1985 claim. The 
parties filed cross motions for sum- 
mary judgment and other motions, all 
of which the court denied, setting the 
case for trial. Williams then filed mo- 
tions for judgment as a matter of law 
and for injunctive relief. Defendants 
filed motions for dismissal and recon- 
sideration of summary judgment. 

The Court first ruled that mo- 
tions filed after pleadings close 
should conform to Fed.R.Civ.P. 12(c), 
which neither party did. The Court 
then discussed why it denied the 
cross motions for summary judgment, 
holding that there are genuine issues 
as to material fact, which must be re- 
solved at trial. 

On the motion to dismiss, Defen- 
dants argued that Plaintiff’s claim 
failed the Prison Litigation Reform 
Act mandate to exhaust administra- 
tive remedies. This the Court 
rejected, citing Sixth Circuit cases 
holding that the PLRA is prospective. 
Williams’ case arose before the 
PLRA’s effective date, though it was 
filed after that date. Although Will- 
iams did not exhaust administrative 
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remedies, he was not then absolutely 
required to do so. 

The Defendants also argued that 
Allen Williams, the person whose urine 
was allegedly labeled with Kenneth 
Williams’ name, denied smoking mari- 
juana at the time of the test; thus 
Kenneth Williams claim that Allen Wil- 
liams’ urine was dirty was a “factual 
impossibility.” The Court rejected the 
argument on two grounds. First, “fac- 
tual impossibility” is a defense in 
criminal cases, not civil cases. Second, 
the Court noted that Allen Williams’ 
sworn deposition plainly stated that, 
the Substance Abuse Coordinator (a 
defendant) put Kenneth’s name on 
Allen’s urine. The conflicting state- 
ments prevented summary judgment 
and the factual impossibility defense. 

On the reconsideration motion. 
Defendants argued that a § 1983 law- 
suit could not be used to attack the 
validity of an RIB conviction, citing 
Huey v. Stine, 230 F.3d 226 (6th Cir. 
2000). This is called the Heck/ 
Edwards doctrine after Heck v. 
Humphrey, 1 1 4 S.Ct. 2364 (1994), and 
Edwards v. Balisock, 117 S.Ct. 1584 
(1997). The Court held Huey inappli- 
cable because Williams did not attack 
the conviction itself but its process 
and because Williams sought injunc- 
tive relief and monetary damages. 

Finally, the Court denied 
Plaintiff’s motions for judgment as a 
matter of law and for injunctive relief 
because the record before the Court 
did not clearly show why Kenneth 
Williams was denied witnesses by 
the RIB. Thus, it was unclear that 
Williams was denied due process so 
as to be entitled to judgment in his 
favor. The Court then set the case 
for trial. See: Williams v. Wilkinson, 
122 F.Supp.2d 894 (S.D. Ohio 2000). 

On December 7, 2000, a jury re- 
turned a verdict for Williams with an 
award of $2,107.22 in damages. Wil- 
liams then renewed a prior motion for 
injunctive relief and to set terms of 
the injunction. 

DORC argued against injunctive 
relief claiming that its written poli- 
cies complied with the due process 
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mandates of Wolff v. McDonnell , 418 
U.S. 539 (1974). The Court disagreed, 
saying that, “while the written poli- 
cies of MCI comply with the 
mandates of Wolff ... the court finds 
that the unwritten policies of MCI 
do not.” [Emphasis in original.] 
DORC also argued that Williams 
had no standing to request injunc- 
tive relief, citing Los Angelos v. Lyon, 
461 U.S. 95 (1983). In a lengthy 
analysis of standing, the Court 
shredded DORC’s argument. The 
Court concluded that MCI’s behav- 
ior was clearly unconstitutional, that 
without injunctive relief it was eas- 
ily capable of repetition, and that 
Williams had standing to seek in- 
junctive relief. The Court further 
found that the relief sought was nar- 
rowly tailored to the PLRA’s limits, 


and that the relief could be enjoyed 
against MCI’s new warden. 

DORC argued finally against spe- 
cific language of the requested 
injunction. The Court rejected 
DORC’s challenge to language re- 
quiring that RIB have a written policy 
governing the calling of witness with- 
o ut prejudging credibility and 
rejected DORC’s challenge to having 
a copy of the Jury Interrogatories and 
Judgment placed in Williams file, find- 
ing both to be permitted and 
necessary. The Court rejected Will- 
iams’ request for an injunction against 
retaliation by MCI, refusing to assume 
that retaliation would occur and find- 
ing that Williams had adequate 
remedies at law against retaliation. 
See: Williams v. Wilkinson , 132 
F.Supp 2d 601 (S.D. Ohio 2001). ■ 
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Washington DOC Suffers Yet Another Multi-Million Dollar 
Negligent Supervision Settlement 


O n May 16, 2001, the State of 
Washington and King 
County agreed to pay $5.5 million to 
the family of a man stabbed to death 
by a mentally ill man who was mistak- 
enly released from the King County 
(Washington) jail. 

On August 24, 1997, 64 year old 
Ross Stevenson, a retired Seattle Fire 
Department captain, had just left a Se- 
attle Mariners baseball game when a 
man walked up to him and fatally 
stabbed him in the heart with a 
butcher’s knife. Mr. Stevenson did not 
know his assailant, later identified as 
Dan Van Ho, a violent schizophrenic 
released from the King County jail just 
1 1 days earlier. 

Following the fatal stabbing, 
Stevenson’s family sued, charging 
negligence and claiming Ho “was in a 
violent state and should not have been 
released,” plaintiff’s attorney Rebecca 
J. Roe said. 

Mr. Ho’s release from the jail oc- 
curred because of a string of mistakes 
by state and county personnel, said 
Ms. Roe. A year before the killing. Ho 
violated a no contact order against his 
sister and was sent to Western State 
Hospital, where he stabbed a staff 
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by Lonnie Burton 

member with a nail file. Ho was con- 
victed of assault but a probation officer 
later lost his file. Over the next year, 
Ho was in and out of jail but his failure 
to pay restitution on his assault con- 
viction was never detected due to the 
lost file. 

On July 7, 1997, Ho was arrested for 
trying to steal a bicycle and booked into 
the King County jail. The jail knew Ho 
well and knew he didn’t take his medica- 
tion. While at the jail. Ho threw water 
and feces at staff and tore up his mat- 
tress. Under the law, the jail could have 
called a mental health professional to in- 
voluntarily commit Ho since he was 
becoming a threat to himself and others. 
But the jail psychiatric staff never called 
a mental health professional, and only 
one nurse sought to collect anecdotal evi- 
dence about Ho for a possible referral. 

On August 4, Ho was sent to West- 
ern State Hospital to determine his 
competency on the bicycle theft charges. 
While there, Ho kicked two assistants in 
the face and spent two days in restraints. 

The doctors determined he was an- 
gry, hostile and paranoid and should be 
committed against his will. But Ho was 
returned to the jail and his violent be- 
havior continued. 
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Ho was released on August 13, 
only a day after Seattle Municipal Judge 
Elsa Durham dismissed the bicycle theft 
charges despite having the letter from 
Western State recommending that Ho 
be treated against his will. 

A guard later told attorneys that 
Ho’s behavior had become so assault- 
ive that he was escorted out the front 
door of the jail and onto the sidewalk 
by five guards. 

The $5.5 million wrongful death 
settlement is the largest in King County 
history and is just the latest in a string 
of negligent supervision verdicts and 
settlements that has cost the State of 
Washington well over $55 million. [See: 
PLN, May 2001.] 

As a result of this case the Wash- 
ington Department of Corrections has 
agreed to implement tougher standards 
in regard to minor offenders who have 
a history of violent behavior. In addi- 
tion, the state legislature has now made 
it easier forjudges to confine mentally 
ill offenders against their will. 

The State paid $3.5 million and the 
county $2 million to settle the case. | 

Source: Washington Journal, The Se- 
attle Times, National Law Journal. 
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No Refund or Cancellation of Filing Fees on Appeal 


T he Court of Appeals for the 
Second circuit held that pris- 
oners who proceed in forma pauperis 
(IFP) on appeal, and later choose to 
dismiss their appeals before a ruling 
issues, are not entitled to a refund of 
the filing fees paid nor a cancellation 
of the debt they incurred under the 
Prison Litigation Reform Act (PLRA) 
for the remainder of the filing fee. The 
case involves consolidated appeals by 
two New York state prisoners. 

Warren Goins appealed the dis- 
missal of a civil rights lawsuit. He 
received IFP status as allowed under 
28 U.S.C. § 1915. He later withdrew his 
appeal and filed a motion for a refund 
of the appellate filing fees he had al- 
ready paid and a cancellation of his 
debt for the remaining balance. 

The appeals court noted that fee- 
paying litigants are not entitled to a 
refund of their filing fees if they de- 
cide to withdraw their appeals. The 


Court declined to make an exception for 
indigent prisoner litigants and held that 
doing so would be contrary to Congress’ 
intent in enacting the PLRA, which was 
to cut down on prisoner litigation by 
imposing financial disincentives to file 
suit. The Court denied Goins’ motion. 

Tyrone Houston appealed the dis- 
missal of his suit against prison officials. 
While his appeal was pending he settled 
the suit for $1,000. Houston and the De- 
fendants filed a stipulation with the court 
to dismiss the appeal “without costs to 
either party as against the other.” Once 
the appeal was withdrawn, Houston filed 
a motion for a refund of the appellate fees 
he had already paid and a cancellation of 
the debt for the remaining balance. The 
Court denied his motion. 

The Court held that Houston was 
not only barred by the PLRA from ob- 
taining a refund, but that he failed to seize 
the opportunity set forth in Federal Rules 
of Appellate Procedure (FRAP) 42(b) 


which allows dismissal of docketed ap- 
peals “if the parties file a signed dismissal 
agreement specifying how costs are to 
be paid and pay any fees that are due.” 

“Thus, at the time Houston settled 
with his adversary, he was free to attempt 
to negotiate not only a compensatory 
payment but also a reimbursement for 
some or all of his filing fee obligation, an 
expense that would have been recover- 
able from his adversary as taxable costs 
if he had prevailed... Instead, he ex- 
pressly stipulated for dismissal of the 
appeal ‘without costs to either party 
as against the other. ’” Basically, Hous- 
ton should have negotiated a better 
settlement. The Court noted that both 
Goins and Houston were on notice that 
they were responsible for the filing 
fees, regardless of the outcome of their 
appeals, because the PLRA authoriza- 
tion form for IFP status states as much. 
See: Goins v. Decaro, 241 F.3d 260 (2nd 
Cir. 2001). ■ 


Indigent Texas Prisoners Subject to 31-day Statute of Limitations 


I n two recent cases, Texas state re- 
strictions on the filing of civil law- 
suits, codified at Chapter 14 of the Texas 
C ivil Practice and Remedies Code (TCPRC), 
in Texas state court have been upheld. One 
restriction includes a 3 1-day statute of limi- 
tations following the denial of the 
statutorally-mandated prison system ad- 
ministrative grievance. 

Roscoe Wallace and Lonnie James Sand- 
ers are Texas state prisoners who sued the 
prison system and ran afoul of the statutes 
restricting lawsuits by indigent prisoners, the 
Texas state version of the PLRA, Chapter 14, 
TCPRC. Sanders’s suit was dismissed for 
failure to comply with the 31 -day statue of 
limitations in § 14.005(b), TCPRC. Wallace’s 
suit was dismissed for failure to exhaust ad- 
ministrative remedies, as required by § 
14.005(a), TCPRC. 

Wallace challenged the requirement 
of exhaustion of administrative remedies, 
the 31 -day statute of limitations, and the 
requirement, codified at § 14.004, TCPRC, 
that prisoners filing a lawsuit in forma pau- 
peris also file an affidavit detailing the 
facts, issues, and dates of their previous 
lawsuits in state and federal court, except 
those brought under the Family Code, as 
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violating the Equal Protection Clauses of 
the federal and Texas constitutions be- 
cause they apply to indigent prisoners and 
not to non-indigent or non-prisoner liti- 
gants. He also claimed that the 31 -day 
statute of limitations so restricted the ac- 
cess of indigent prisoners to courts as to 
violate the Open Courts Provision con- 
tained in Article I, Section 1 of the Texas 
Constitution. 

The Court of Appeals held that, since 
neither prisoners nor indigents are a pro- 
tected class, the challenged statutes would 
be constitutional if rationally related to a 
legitimate state interest. The Court of Ap- 
peals then held that preventing “the flood 
of frivolous lawsuits by prison inmates” 
was such an interest and, therefore, all of 
Chapter 14 was constitutional. 

The Court of Appeals also held that 
“for a prisoner who already has pursued a 
grievance through the administrative chan- 
nels and exhausted those potential 
remedies, 3 1 days to convert that grievance 
into a lawsuit is ample time to act,” there- 
fore, the 31 -day limitation did not violate 
the Open Courts Provision of the Texas 
Constitution. The Court of Appeals rea- 
soned that “this is not a circumstance such 
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as when the statute of limitation provision 
in Section 16.003 [TCPRC, which gives all 
other litigants two-years in which to file a 
lawsuit], in which the inmate merely has 3 1 
days to discover the claim and then initiate 
suit upon it; he already knows about the 
claim and already has pursued the admin- 
istrative steps to act upon it. In this, the 
Court of Appeals is correct. However, be- 
cause filing an indigent prisoner lawsuit is 
contingent upon the prisoner filing a griev- 
ance, the prisoner is bound by what is filed 
in the grievance, and TDCJ sets the time 
limitations for the grievance. The time al- 
lowed for a prisoner to discover the claim 
and act upon it is 15-days - the limitation 
period allowed by TDCJ for filing prisoner 
grievances. One has to wonder what re- 
course indigent prisoners have if the claim 
cannot be discovered and acted upon 
within the 1 5-day limitation period - such 
as when the claim involves a serious injury 
resulting in a longer than 15-day stay in 
the hospital. It is increasingly clear that 
Texas prisoners have little recourse in the 
state courts. See: Sanders v. Palunsky, 36 
S. W.3d 222 (Tex. App . -Houston [ 1 4th Dist.] 
2001) and Wallace v. TDCJ, 36 S.W.3d607 
(Tex.App. -Houston [14th Dist.] 2000). | 
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Michigan Disciplinary Hearing 
Class Action Settled 


A federal district court in 
Michigan has approved a 
proposed settlement agreement in a 
class-action lawsuit against the Michi- 
gan Department of Corrections 
(MDOC). The Court also modified 
class representation. 

In 1996, Richard Heit and two oth- 
ers filed a complaint on behalf of 
themselves and all persons similarly 
situated alleging that MDOC’s proce- 
dures for disciplinary hearings before 
administrative law judges (ALJs) were 
unconstitutionally biased. Specifically, 
the complaint alleged that MDOC kept 
statistical records of wins and losses 
before ALJs, had an unwritten (but 
widely known) policy that instructed 
ALJs not to reach a not guilty/dismissal 
finding in more than 10% of cases, and 
used ex parte communications and 
threats to pressure ALJs to maintain 
this limit. The suit was eventually cer- 
tified as a class action representing 
45,879 prisoners. 


In analyzing the settlement 
agreement, the Court 
addressed four factors: the 
strength of the class’ case; 
collusion; class members’ 
reactions; and the stage of 
proceedings and discovery. 

Between the close of discovery and 
the start of trial, the parties’ counsels 
came to a proposed settlement agree- 
ment. Objections were allowed, and 824 
class members timely filed objections. 
Although he orally agreed to the pro- 
posed settlement initially, class 
representative Heit also timely filed 
written objections and stated absolute 
opposition to settlement. Class coun- 
sel then moved to withdraw 
representation of Heit and to add a new 
representative. 

The proposed settlement agree- 
ment prohibits MDOC from maintaining 
statistics on guilty, not guilty, and dis- 
missal rates of individual hearing 
officers, and from threatening an ALJ 
with personnel disciplinary action for 


having a higher than average not guilty 
or dismissal rate. The settlement also 
prohibits communication between 
MDOC officials, and office of Policy 
and Hearings (OPH) officials who su- 
pervise ALJs, if those communications 
attempt to influence ALJ decisions. A 
log of attempted violations of this 
communications ban is to be main- 
tained by OPH. ALJs are now required 
to make independent credibility deter- 
minations rather than favoring staff. 
The agreement allows the suit to be 
reinstated if MDOC has not complied 
with the settlement terms within one 
year. Permanent injunctive relief was 
not granted. 

Analyzing the settlement agree- 
ment to determine if it is fair, 
adequate, and reasonable, the Court 
addressed four factors: the strength 
of the class’ case; collusion; class 
members’ reactions; and the stage 
of proceedings and discovery. The 
Court found the settlement appro- 
priate with respect to each factor. 

The Court noted that the 824 
filed objections to the settlement 
amounted to 2% of the class. Each 
objection was classified in one of 
five groups. Each category of ob- 
jections was then disposed of for 
various reasons. Many objectors 
felt that the decision in Perry v. 
McGinnis, 209 F.3d 597 (6th Cir 
2000), filed by a former ALJ on simi- 
lar issues, warranted greater relief to 
the class, but the Court disagreed. 
[Perry was previously reported in 
the November 2000 issue of PLN.] 

Finally, the Court held that 
Plaintiff Richard Heit’s written ob- 
jections and opposition to 
settlement after initially agreeing 
orally to settle warranted letting 
Counsel withdraw representation for 
Mr. Heit. The Court held that 
Counsel’s duty is to the class, not 
to the named representative. The 
Court found Heit an unsuitable rep- 
resentative and accepted Counsel’s 
suggestion to name Joseph Corsetti 
as class representative. See: Heit v. 
Van Ochten, 126 F.Supp.2d 487 
(W.D. Mich. 2001). ■ 
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New Trial Ordered in Excessive Use of Force Suit 


A federal district court in New 
York has ordered a new trial 
in a civil rights excessive use of force 
suit. Prisoner Milton Ruffin filed suit 
against Sullivan Correctional Facility 
guard Van Fuller for an incident which 
occurred on October 19, 1998. Ruffin 
was confined in the Special Housing 
Unit and had just been handcuffed with 
a waist chain to be taken for his daily 
shower. 

Ruffin testified at trial that as he 
was backing out of his cell Fuller called 
him “a bitch,” and, when he turned to 
respond to the comment, a struggle 
ensued. Ruffin then got on his knees 
and voluntarily laid on the ground as 
instructed by the guards. While on the 
floor in restraints, two other guards 
held Ruffin down, and Fuller kicked him 
in the face three or four times. Two of 
the kicks landed directly in Ruffin’s 
mouth breaking his teeth. Another pris- 
oner, Michael Howell, testified he saw 
Fuller kick Ruffin in the mouth. 

The three guards testified that 
Ruffin was not kicked in the mouth by 


Fuller, or anyone else. The guards 
did not dispute Ruffin’s teeth were 
injured in the incident, they could 
not recall, however, how the injury 
happened. Fuller’s opinion was 
Ruffin hit his teeth on the bed. A 
videotape of the incident was highly 
edited and missing sequences of im- 
ages of up to fifteen minutes. 
Medical testimony at trial indicated 
Ruffin suffered “multiple cracks” or 
“fractures,” which could not have 
occurred as a result of a single im- 
pact or blow. Rather, it could have 
occurred only from “forces hitting 
the teeth at different angles at dif- 
ferent times.” 

After a four day trial, the jury 
returned a verdict finding Ruffin had 
not proven his claim of excessive 
force. The court advised the parties 
he was considering a new trial sua 
sponte pursuant to Fed. R. Civ. P. 
59(d). That rule allows the grant of a 
new trial if: (1) “the jury has reached 
a seriously erroneous result,” 
(2)”the verdict is a miscarriage of 


justice,” and (3)”the verdict is against 
the weight of the evidence.” 

The court held a new trial is war- 
ranted because the jury’s verdict was 
against the weight of the evidence pre- 
sented at trial, and permitting the 
verdict to stand would result in a mis- 
carriage of justice. The court was firmly 
convinced Ruffin was kicked in the 
teeth, as the expert testimony convinc- 
ingly demonstrated the injuries were 
inconsistent with a fall flat on the floor. 
The guards “frankly incredible testi- 
mony” that none of them saw how 
Ruffin sustained his traumatic injuries 
caused the court to have serious ques- 
tions about their truthfulness. The 
videotape showed it was impossible 
for Ruffin to kick the guards as they 
testified. Another guard testified he did 
not use a baton during the incident, 
but the videotape showed him swing- 
ing one. Significantly, the videotape 
was missing significant pieces of the 
incident. Thus, the court ordered a new 
trial. See: Ruffin v. Fuller, 125 
F.Supp.2d 105 (S.D.N.Y. 2000). ■ 


8th Circuit Applies Turner Test to Control Unit Conditions Case 


I n the first case to apply the “Rea- 
sonable Relationship” Test of 
Turner v. Safley, 482 U.S. 78, 107 S.Ct. 
2254 (1987), to a conditions of confine- 
ment case, the Eighth Circuit Court of 
Appeals remanded a district court’s de- 
cision finding constitutional violations 
in relation to long-term segregation, for 
reconsideration under Turner. 

In 1990 George Goff, a prisoner of 
the Iowa State Penitentiary (ISP), filed a 
complaint alleging that the harsh disci- 
plinary sanctions associated with lockup 
at ISP were violating his Eighth and Four- 
teenth Amendment rights. 

In 1994 Goff filed a preliminary in- 
junction request, asking the court to 
prohibit prison officials from denying 
lockup prisoners a time-cut from their 
lock-up time. The district court granted 
the injunction and prison officials ap- 
pealed. The Eighth Circuit stayed the 
appeal until the district court issued its 
final ruling in the case. 

The district court granted class cer- 
tification in 1995 and a trial was held in 
1996. After extensive evidentiary pro- 
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ceedings, the district court filed a 
118-page order setting forth findings of 
facts and conclusions of law relating to 
constitutional violations at the ISP. 

The district court found four consti- 
tutional violations: 1) the violation of 
substantive due process resulting from 
the extraordinarily long lockup sen- 
tences; 2) an Eighth Amendment violation 
resulting from inadequate mental health 
treatment received by mentally ill and 
mentally disordered prisoners; 3) an 
Eighth Amendment violation resulting 
from the deprivation of exercise for pris- 
oners in lockup during the winter months; 
and 4) an Eighth Amendment violation 
resulting from the pandemonium and bed- 
lam the mentally stable prisoners must 
suffer because they are intermingled with 
the mentally ill prisoners who either can- 
not or do not control their behavior. See: 
Goffv. Harper, 59 F.Supp.2d 910 (SD 1A 
1999). [PLN, Jan. 2001], 

Prison officials appealed the district 
court’s finding of constitutional viola- 
tions. They did not challenge any of the 
court’s factual findings, but argued, in- 
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stead, that the court’s holding on the 
various constitutional issues should be 
set aside as being clearly erroneous, be- 
cause the district court did not follow any 
established objective standards in find- 
ing the violations. 

The Court of Appeals found that a 
discussion of constitutional violations in 
the prison setting requires an analysis un- 
der the Turner standard. In so holding, the 
Court recognized that Turner was a First 
Amendment case but noted that Washing- 
ton v. Harper, 494 U.S. 210, 110 S.Ct. 1028 
(1990) made it clear that Turner should be 
applied beyond First Amendment cases. 
Rather than applying the Turner test it- 
self, the Court concluded that remand 
was appropriate to allow the district court 
to review its own order under Turner be- 
cause the district court has spent several 
years hearing testimony, visually inspect- 
ing the prison environment, and working 
with counsel. In remanding the case, the 
Court expressed its hope that the parties 
would negotiate their differences during 
the remand proceedings. See: Goff v. 
Harper, 235 F.3d 410 (8th Cir. 2000). ■ 
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Prisoners Entitled to Hearing Before Consent Decree Termination 

by John E. Dannenberg 


T he U.S. District Court’s (D.N.H.) 
PLRA-based termination of a 
1975 New Hampshire state prison consent 
decree was vacated and remanded to per- 
mit the prisoners an opportunity to 
demonstrate if there were any “current and 
ongoing” Constitutional violations that 
weighed against such termination. 

Jaan Laaman led a class action 42 
USC §1983 civil rights action in 1975 
against the New Hampshire prison au- 
thorities that resulted in a sixteen-part 
order specifying relief from substantial 
Eighth Amendment violations ( Laaman 
v. Helgemoe, 437 F.Supp. 269, 323-330). 
A consent decree was approved by the 
court in 1978 and amended by a second 
consent decree in 1990. The second de- 
cree extended court jurisdiction until July 
1, 1993, to ensure compliance. 

Although the prisoners complained 
of ongoing violations prior to July 1, 1993, 
and gained an evidentiary hearing, no 
court order ever issued. After the origi- 
nal judge died in February 1999, the 
newly assigned judge implemented the 
lately enacted PLRA termination provi- 
sions of 18 USC §3626(b)(2,3) and 
terminated the decree on June 15, 1999, 
claiming “plaintiffs have failed to dem- 
onstrate that a basis currently exists for 
finding that the decree ‘extends no fur- 


ther than necessary to correct the viola- 
tion of the Federal right,’ or that the decree 
is ‘narrowly drawn and the least intru- 
sive means to correct’ any alleged 
violations of the plaintiffs’ federal rights.” 

Plaintiffs complained on appeal that 
they were first entitled to an evidentiary 
hearing to demonstrate “current and on- 
going” violations of their federal rights, 
and that the earlier delays in the disposi- 
tion of the case unfairly prejudiced them. 

The First Circuit U.S. Court of Ap- 
peals surveyed the legal landscape and 
concurred generally with three other cir- 
cuits that a reasonable interpretation of 
§ 3626(b)(3) would require a court contem- 
plating termination of such a decree to at 
the very least permit the affected prisoners 
an opportunity to demonstrate to the court 
the existence of “current and ongoing” vio- 
lations of their Constitutional rights 
sufficient to permit a blanket PLRA 
time -based automatic termination. 

Relying on its earlier holding in In- 
mates of Suffolk County v. Rouse, 129 
F.3d 649, 661 (1st Cir. 1997), the Court rea- 
soned that it would be “implausible” to 
say that the current conditions were dic- 
tated by the factual record of the older 
decree. “It is hard to imagine how a dis- 
trict court could ever make such written 
findings without an updated record.” 


This left open the question of how to 
update the current record. The Court 
sided with the Sixth Circuit ( Hadix v. 
Johnson, 228 F.3d 662, 671-72 (6th Cir. 
2000)), the Ninth Circuit ( Gilmore v. Cali- 
fornia, 220 F.3d 987, 1008, 1010 (9th Cir. 
2000)), and the Eleventh Circuit ( Loyd v. 
Alabama Department of Corrections, 
176 F.3d 1336, 1342 (11th Cir. 1999)) that 
the party opposing termination must first 
be given an opportunity to show such 
current and ongoing violations, in spite 
of the lack of express statutory language 
authorizing evidentiary hearings. 

The Court left open precisely what 
remedy a district court should grant upon 
determining that an ongoing violation 
exits. It was not willing to go as far as 
the Gilmore court (220 F.3d at 1008) 
wherein the court would be required to 
alter the consent decree and make the 
statutory findings that would allow the 
decree to continue. 

Accordingly, the Court vacated the 
termination order below and remanded 
to either, in its discretion, accept prof- 
fers and briefings, or conduct a full 
evidentiary hearing to determine what 
ongoing violations exist and what rem- 
edies are required to control them. See: 
Laaman v. Warden, New Hampshire State 
Prison, 238 F.3d 14 (1st Cir. 2001). ■ 


En Banc Third Circuit Rules on PLRA Three Strikes 


I n a 13-4 en banc decision, the 
Third Circuit Court of Appeals 
abandoned its prior interpretation of the 
“imminent danger” exception to the 
PLRA’s “three strikes” rule, 28 U.S.C. § 
1915(g), and adopted the interpretation 
given to the phrase by the Fifth, Eighth, 
and Eleventh Circuit Courts of Appeals. 
In so doing, the appellate court upheld a 
district court’s denial of in forma paup- 
eris (IFP) status to a Delaware prisoner 
with a long history of frivolous litiga- 
tion. 

The “three strikes” rule in 28 U.S.C. 
§1915(g) disallows IFP status to any pris- 
oner who has previously had three or 
more federal civil actions dismissed as 
frivolous, malicious, or failing to state a 
claim for relief. The exception to this rule 
is if the prisoner is in “imminent danger” 
of physical harm. Previously, in Gibbs v. 
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Roman, 116 F.3d 83 (3rd Cir. 1997), the 
Third C ircuit held that “imminent danger” 
referred to the time when the alleged inci- 
dent happened, whether or not the danger 
had passed. Subsequently, using the 
“Plain Meaning Rule” of statutory inter- 
pretation, other circuits held that the 
“imminent danger” exception applied 
when the complaint was filed and not to 
past harm. 

In the present case, Delaware pris- 
oner Debro Siddiq Abdul- Akbar, who has 
filed over 180 civil rights or habeas cor- 
pus claims and has been previously 
enjoined from filing for IFP, moved for 
leave of the Delaware Federal District 
Court to file IFP on a complaint that he 
was arbitrarily sprayed with pepper gas 
and then denied medical treatment de- 
spite a known asthmatic condition. The 
district court denied the IFP request, and 
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Abdul- Akbar appealed, citing the hold- 
ing in Gibbs. 

Applying the “American Plain 
Meaning Rule” of statutory interpreta- 
tion first announced in Caminetti v. 
United States, 37 S.Ct. 192 (1917), and 
updated in Negonsott v. Samuels, 113 
S.Ct. 1119 (1993), the Third Circuit aban- 
doned Gibbs and held that the plain 
language of 28 U.S.C. § 1915(g) referred 
to imminent danger of physical harm at 
the time the complaint was filed and not 
to the time the alleged incident occurred. 
The Court noted that the Gibbs ruling 
made § 1915(g) inconsistent with other 
sections of the PLRA. 

In so ruling, the Third Circuit af- 
firmed the district court’s denial of 
Abdul-Aklaar’s IFP status. See: 
Abdul-Akbar v. McKelvie, 239 F.3d 307 
(3rd Cir. 2001). ■ 
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New Jersey Prisoners Exempt From plra Screening Applies 

tt, , x. . x Regardless of Fee Status 

Exhaustion Requirement s 


A federal district court has held 
that New Jersey prisoners 
are not required to exhaust institution 
implemented grievance procedures 
before filing a civil rights suit. New 
Jersey prisoners Victor Concepcion 
and Anthony Ways filed suit alleging 
excessive use of force by prison guards 
during two separate incidents that oc- 
curred on August 18, 1997. The 
Defendants sought summary judgment 
on the grounds that the prisoners did 
not exhaust their administrative rem- 
edies or, in the alternative, the force 
was not excessive. 

The New Jersey Department of 
Corrections (NJDOC) has not promul- 
gated or implemented an administrative 
grievance procedure. The New Jersey 
State Prison (NJSP), where the events 
occurred, has implemented an Ad- 
ministrative Remedy. This Remedy is 
promulgated by the “Inmate Hand- 
book” at NJSP. The court found this 
was an issue of first impression in 
New Jersey courts. 

The court examined the history 
of the requirement for prisoners to ex- 
haust administrative remedies before 
bringing a civil rights action. The 
Prison Litigation Reform Act (PLRA) 
substantially changed the law and re- 
quires a prisoner to exhaust “such 
administrative remedies as are avail- 
able.” Prison officials argued the 
NJSP administrative remedy was 


available to the prisoner plaintiffs 
and they failed to exhaust that rem- 
edy. The court found that from 
examining 42 U.S.C. § 1997e, in its en- 
tirety, requires a holding that prisoners 
are not required to “exhaust the rem- 
edy available in the NJSP Inmate 
Handbook.” “NJDOC has failed to en- 
act an administrative remedy for 
grievances in the state prison system, 
thus there is no administrative remedy 
capable of being exhausted. NJSP’s 
attempt to fill that void is unavailing - 
that duty belongs to the NJDOC.” 

The court denied the Defendants’ 
motion for summary judgment on the 
exhaustion issue. It granted in part and 
denied in part on the issue of exces- 
sive force. The court held the prisoners’ 
allegations that excessive force was 
used on them after they were placed in 
restraints is an issue for a jury to re- 
solve. The force used prior to that was 
proper as a result of the threatening 
conditions that existed. 

PLN has consistently urged read- 
ers to exhaust all administrative 
remedies. This is a ruling by a district 
court and New Jersey prisoners should 
exhaust any remedies available until the 
Circuit Court rules on this issue. Re- 
sponses to such remedies may serve 
as evidence at a later date, even if not 
required to file suit. See: Concepcion 
v. Morton, 125 F.Supp.2d 111 (D.N.J. 
2000 ). ■ 


T he Tenth Circuit Court of Ap- 
peals held that the Prison Liti- 
gation Reform Act (PLRA) screening and 
dismissal provisions apply even when 
the prisoner is not proceeding in forma 
pauperis. 

Federal prisoner Gerald Plunk filed a 
Bivens action alleging that he was de- 
nied due process in a prison disciplinary 
proceeding. The district court dismissed 
Plunk’s complaint pursuant to 28 U.S.C. 
§ 1 9 1 5 A(b) on the ground that the com- 
plaint was legally frivolous. Plunk 
appealed, arguing that the district court 
erred in dismissing the complaint pursu- 
ant to § 1915A because he was not 
proceeding in forma pauperis. 

The Court of Appeals rejected 
Plunk’s argument, noting that it is at odds 
with the plain language of § 1915A. The 
Court concluded that it was joining “the 
Second, Fifth, Sixth, and Seventh Circuits 
in holding that 1 9 1 5A applies to all prison 
litigants, without regard to their fee sta- 
tus, who bring civil suits against a 
government entity, officer or employee.” 

The Court also rejected Plunk’s ar- 
gument that he was entitled to a hearing 
before the district court dismissed his 
complaint under § 1915A. Following the 
reasoning of the Second Circuit, the 
Court noted that the procedure required 
by § 1915A is a screening process to be 
applied sua sponte, and as early as pos- 
sible in the litigation. See: Plunk v. 
Givens, 234 F.3d 1128 (10th Cir. 2000). ■ 


U.S. Marshal’s Conviction for Raping Prisoners Affirmed 


T he Fifth Circuit Court of Ap- 
peals affirmed a United 
States Marshal’s conviction and sen- 
tence for raping female detainees and 
a court security officer in a federal 
courthouse. 

As a Deputy United States Mar- 
shal, Richard Urrabazo supervised 
detainees in the cell block of the U.S. 
Marshals’ Service office located in the 
John Wood Federal Courthouse in San 
Antonio, Texas. The cell block prima- 
rily houses federal prisoners while they 
await court appearances. 

A grand jury returned a seven 
count indictment against Urrabazo 


charging him with abusive sexual con- 
duct with female detainees and a court 
security officer. At trial, Urrabazo did 
not dispute that the alleged violations 
occurred. Instead, he filed a motion to 
dismiss for lack of subject matter juris- 
diction, arguing that the cell block in 
the federal courthouse was not a fed- 
eral “prison” under 18 U.S.C. Section 
2246(1). The court denied the motion 
and a jury convicted Urrabazo on all 
counts. The court then sentenced 
him to serve 51 months in federal 
prison. 

Urrabazo appealed, again argu- 
ing that the district court did not 


have subject matter jurisdiction over 
the prosecution because the cell 
block of the federal courthouse does 
not constitute a “prison” since it 
does not permanently house prison- 
ers. 

The appellate court affirmed 
Urrabazo’s conviction, holding that 
the cell block qualifies as a “deten- 
tion facility” because prisoners were, 
by design, held in custody there, and, 
as a detention facility, the cell block 
falls squarely within Congress’ defi- 
nition of “prison” in section 2246(1). 
See: U.S. v. Urrabazo, 234 F.3d 904 
(5th Cir. 2000). ■ 
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California: On October 24, 2001, 
a riot at the Santa Clara County Jail in 
San Jose left 22 prisoners and one 
guard injured. Guards broke up a fight 
between four prisoners and placed 
them in holding cells. Twenty-four 
prisoners then barricaded themselves 
in a recreation room to demand the pris- 
oners’ release, during which time one 
guard was hit on the head with a pen- 
cil sharpener. Riot clad jail guards then 
stormed the room and “subdued” the 
prisoners. Apparently it was a one 
sided battle because no guards were 
injured while 22 of the 24 prisoners re- 
quired medical treatment afterwards. 
Twelve prisoners were taken to a local 
hospital, and ten prisoners were 
treated by the jail’s medical staff. This 
was the jail’s most significant “inci- 
dent” since 1989. 

Colombia: On September 24, 2001, 
Jesus de los Reyes and Angel Lopez, 
leaders of the Ejercito de Liberacion 
Nacional (ELN), a Marxist guerrilla 
group, escaped from the Barranquilla 
Modelo jail. News reports did not 
specify how the escape occurred. 

Connecticut: On September 16, 
2001, an unidentified 15-year-old boy, 
imprisoned while awaiting trial at the 
Mason Youth Institution in Cheshire, 
committed suicide by hanging himself 
with bed sheets. The boy was facing 
an unspecified class A felony charge 
and was being tried as an adult. 

Florida: On September 28, 2001, 
Joseph Albury, a guard at the Metro 
West Detention Center in Miami was 
arrested and charged with posses- 
sion of marijuana and unlawful 
compensation after undercover po- 
lice bribed him to smuggle drugs into 
the jail. Ruben Vazquez, another 
guard at the jail, was arrested the 
same day after he gave undercover 
police criminal history information 
on a person who allegedly stole 
drugs from a drug dealer. Vasquez 
was charged with unlawful compen- 
sation because he accepted a $300 
bribe from police in exchange for the 
information. 

Mexico: On October 2, 2001, 
several prisoners in Cereso Nogales 


II prison in Nogales used homemade 
knives to capture four guards, then 
released 120 prisoners who then used 
clubs and knives to battle guards. 
After five hours, state police stormed 
the prison and regained control of the 
unit and released the hostage guards. 
At least six prisoners were killed and 
10 injured. Police deny killing any of 
the prisoners or firing their weapons, 
even though news reporters said 
they heard shots fired. Mexican po- 
lice have a long history of murdering 
rebellious prisoners after they have 
been subdued. 

Mexico: On September 5, 2001, 
seven armed prisoners escaped from 
the Mexicali State Prison by shoot- 
ing their way out of the prison. Five 
prisoners made it to a get-away SUV 
outside the prison while two were re- 
captured outside the prison. The 
escape occurred while president 
Vicente Fox was in town on a state 
visit. Three of the escapees were 
accused of killing three homicide de- 
tectives who investigated drug 
trafficking homicides. The state of 
Baja California’s prison director, Adan 
Mendez Castro, and the Mexicali war- 
den, Eduardo Diaz de Leon, were 
arrested and detained for question- 
ing by police trying to determine if 
they aided in the escape. A judge 
freed the two officials on September 
10, holding that they were illegally 
detained. Mexican police and sol- 
diers now patrol the outside of all 
three prisons to prevent escapes. 
Corruption is widespread in state pris- 
ons. 

Missouri: In October 2001, Cape 
Girardeau jail guard Larry Nicholson, 
44, was charged with misdemeanor 
counts of sexual misconduct and as- 
sault for allegedly “rubbing” a 
20-year-old female prisoner during a 
pat down search at the jail. 
Nicholson was suspended without 
pay pending the outcome of the crimi- 
nal charges. 

Missouri: On July 17, 2001, Lynn 
Bell, 36, was mistakenly released from 
the Greene County jail in Springfield 
when guards confused him with an- 


other prisoner who had the same last 
name. In February 2001, Darrell 
Felton walked out of the jail by pre- 
tending to be his younger brother. 

Missouri: Thousands of state 
prison guards have been working over- 
time without pay because the state 
can’t afford to pay them. The DOC says 
that it owes guards $3.1 million in over- 
time pay for 2001, as of mid-September 
200 1 . Some of that money will be paid 
through $780,000 the state receives 
from the federal government for impris- 
oning illegal immigrants. 

New Jersey: On October 31, 2001, 
William Bell, 43, a guard at the juvenile 
medium security facility in Bordentown 
Township was indicted on charges of 
having sex with three female prisoners 
at the facility, ages 16 to 18. Bell was 
suspended in March after being 
charged. 

New Mexico: To help with the 
November 6, 2001, execution ofTerry 
Clark, a child killer who waived all ap- 
peals, the state prison system hired two 
unidentified executioners from Texas. 
New Mexico had not executed anyone 
since 1960, while Texas has executed 
252 people since 1982 alone. 

New York: On September 4, 2001, 
Anthony Lopez, 37, a guard at the 
Rikers Island Jail in New York City was 
arrested on charges of possessing child 
pornography after his wife turned him 
in to police. His wife, unnamed in me- 
dia reports, was angry when Lopez 
threw her out of his car in the Bronx. 
The wife then went to a local police sta- 
tion and reported Lopez for possessing 
child pornography. Upon searching 
Lopez’s home and computer, police 
found numerous videos and photos of 
children engaged in sex acts with other 
children and adults. Some videos also 
depicted a naked Lopez having sex with 
young boys. Police are trying to iden- 
tify the children. Lopez was suspended 
by the city jail after his arrest. 

New York: On September 5, 2001, 
Robert Jackson, a prisoner at the Cox- 
sackie Correctional Facility stabbed 
fellow prisoner Christian Martinez with 
an 11" shank made from a mop wringer. 
Sergeant Jeff Haines tried to separate 
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the two and was stabbed in the right 
arm by Jackson. Guard Stephen Murdza 
injured his shoulder while subduing 
Jackson. Martinez suffered lacerations 
over his left eye, scalp and hand while 
Jackson suffered a cut on his right 
hand. Prison officials announced that 
they would seek Jackson’s criminal pros- 
ecution. 

Ohio: In September 2001, auditors 
found the Cleveland city jail’s account- 
ing office in an abysmal state with over 
$16,000 in cash taken from unknown 
prisoners, as well as food stamps, 
checks and identification papers. The 
jail also owed $8,000 to the Society for 
the Blind, which runs the jail canteen. 
The audit by city hall employees found 
that the jail’s staff lacked basic account- 
ing skills, sometimes broke state law and 
lost track of millions of dollars in public 
money. City mayor Michael White said 
new accounting policies would be 
promptly instituted at the jail. 

Ohio: On August 3, 2001, Stark 
County jail guard John Conley, 31, and 
his wife, Carmen, 28, were arrested on 
multiple charges involving sexual mis- 
conduct with minors. The grand jury 
indictment with the factual allegations 
underlying the charges was kept secret 
and not released to media. Conley was 
hired as a jail guard in 1999. 

Oklahoma: On September 19, 2001, 
Edwin Vasquez, 47, a jail guard at David 
Moss Criminal Justice Center in Tulsa, 
run by the Corrections Corporation of 
America, pleaded guilty to one count 
of attempting to deliver methamphet- 
amine to a jail prisoner for $40. Vazquez 
was arrested after a sting operation by 
undercover Bureau of Alcohol, Tobacco 
and Firearms agents. (See: Nov. 2001 
PLN “News In Brief” for details). 
Vazquez is in protective custody await- 
ing sentencing. 

Pennsylvania: On September 16, 
2001, Michael Hart, a guard at the 
Schuylkill federal prison in Minersville, 
was suspended from duty for hanging 
a 15" by 8" U.S. flag in a window over- 
looking a recreation area in the prison. 
BOP officials contended the unautho- 
rized flag display could be construed 
to promote violence toward the prison’s 
Muslim population and obstruct views 
of prisoners. Hart, a former military 
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policeman, says he hung the flag to 
show his support to the country, na- 
tion and military after the September 
11 World Trade Canter attacks. The 
BOP was unimpressed and reassigned 
him to a prison camp. 

South Carolina: The state DOC 
announced that effective January 1, 
2002, it will charge cities and counties 
$5 a day, up from the current $3 a day, 
for the daily wage it charges to rent 
convict laborers. The fee pays for ad- 
ministrative costs, transportation and 
lunch. 

Tennessee: On October 3, 2001, 
Marvin Borjas Diaz-Perez, 22, died of 
unexplained ailments while in INS cus- 
tody at the CCA-run West Tennessee 
Detention Facility in Mason. 
Diaz-Perez was a Honduran citizen. The 
Honduran government claims his death 
is suspicious and has demanded an ex- 
planation. CCA said Diaz-Perez was 
exhibiting catatonic behavior at the jail 
and was taken to a hospital on Septem- 
ber 27, then returned to the jail on 
October 1. An anonymous email sent 
to the Commercial Appeal, a Memphis 
newspaper, the day before Diaz-Perez’s 
death warned that a prisoner was re- 
ceiving inadequate medical care. 
Forty-five minutes after Diaz-Perez died, 
a second email alleged improprieties in 
prisoner care at the jail. 

Tennessee: On September 28, 2001, 
Lyle Van Ulzen, 35, and Billy Coffelt, 47, 
used homemade knives to overpower 
four guards, steal their uniforms and es- 
cape. The prisoners were in Nashville 
for a court hearing on a 1 99 8 escape from 
a state prison when they escaped this 
time. The guards were left handcuffed 
to a railing in a tunnel between the city 
jail and the courthouse. The men were 
recaptured a few blocks away and did 
not resist arrest. Van Ulzen is serving a 
65-year sentence for two counts of sec- 
ond degree murder and assault; Coffelt 
is serving a life sentence for armed rob- 
bery, assault with intent to murder, and a 
1992 escape. 

Texas: On July 10, 2001, Tracey 
Smith, 33, was sentenced to 45 days in 
jail and five years probation after plead- 
ing guilty to possession of a dangerous 
drug in a correctional facility. Smith 
was arrested after being caught giving 
a bag of marijuana to a prisoner she 
was visiting at the T. Don Hutto State 
Jail in Taylor in November 2000. 
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Texas: On June 1, 2001, Williamson 
Countyjail guard Bruce Simon, 41, was 
arrested on charges of having sex with 
a female prisoner that he was “super- 
vising” in the jail kitchen. He is 
charged with improper sexual activity 
with a person in custody. Another 
employee reported the incident. 

Texas: On October 17, 2001, Ft. 
Worth probation officer Tonya 
Clemons, 3 1 , shot her six-year-old step- 
son, Trey Garner, in a park and left him 
in critical condition. She pistol 
whipped the boy’s nine-year-old 
brother, Timothy Garner Jr., but did not 
seriously injure him. 

Texas: On September 12, 2001, 
Harold Laird, 26, escaped from the Stiles 
Unit prison in Beaumont by breaking 
through a light fixture in his cell and 
then out of the prison. [See: Dec. 2001, 
PLY “News In Brief’ for details.] Laird 
was recaptured on September 14, 2001, 
while sleeping in a stolen pickup truck 
in Hattiesburg, Mississippi. Laird ad- 
mitted to police that he stole four 
vehicles while on the run. Laird es- 
caped from the control unit section of 
the prison where he was serving a life 
sentence for murder. 

Washington: In October 2001, the 
state supreme court ordered that former 
Thurston county deputy prosecutor 
Charles Bonet be sanctioned by the 
state bar. Bonet was found to have 
offered to drop criminal charges and 
reduce fines against Ivan Yoder if Yoder 
did not testify against Olympia lawyer 
Jason McCarty, who was on trial for 
drug charges at the time. Bonet had 
denied that a deal was made, but the 
Bar Association had found otherwise 
and recommended that he not be pun- 
ished. The state supreme court held 
that Bonet needed to be sanctioned for 
witness tampering and remanded the 
case to the Bar. 

Washington: On September 27, 
2001, 18 prisoners playing soccer, one 
team composed of black prisoners and 
one of white prisoners, engaged in a 
melee at the Washington State Refor- 
matory in Monroe. Some prisoners 
suffered minor injuries and the prison 
was locked down for four days. The 
fight began when a spectator mouthed 
off to players. At the same time, an 
unidentified schizophrenic prisoner at- 
tempted to commit suicide after refusing 
to take medication. | 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 
$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 

$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN conributing 
writers. An excellent companion to The Celling 
of America. 
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Legal Research: How to Find and Understand the 
Law, 7th ed., by Stephen Elias and Susan Levinkind; 
Nolo Press, 392 pages. Now $19.95! 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 27 lpages. $17.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modern prison slave labor’s roots 
in chattel slavery. Focuses on prison plantations and 
self sustaining prisons. Analyzes the impact segrega- 
tion had in ensuring blacks were imprisoned and their 
labor exploited. Must reading to understand prison 
slave labor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social ^otal 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 1019 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 1020 
chemicals on prisoners. The experiments took place 

until the mid 1 970 ’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 

the post civil war Southern economy. Explains 10 i 2 

how prison slavery was an integral part of the 

American economy in the post civil war era. Puts 

today’s prison slave labor practices into con- 

text. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons and jails. Cov- 
ers all aspects of mental illness, prison rape, racism, 
negative effects of long term isolation in control units 
and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies 1024 
create and foster crime and how corporate and gov- 

ernment crime is rarely pursued or punished. Shows 

connections between crime and policies on the en- 
vironment, banking and other issues. 

With Liberty for Some: 500 Years of Imprisonment 
in America, by Scott Christianson; Northeastern 
University Press, 360 pages. $18.95. 1026 

The best history of prisons in the US that there is. 

Solidly documents America’s as a prison nation to 

the present. Puts the prison system in a historical 
context. 

Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$15.00. 

Radical analysis of the ruling class war on the poor 
via the criminal justice system. Well supported by 1002 
the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 

and Prisons. Best book on these issues. 

No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 224 pages, Hardback. $25.00. 1010 

Devastating critique showing how the criminal jus- 

tice system perpetuates and thrives on race and class 

inequality, creating a two tiered system of justice at 

all levels. 

The Perpetual Prisoner Machine: How America 
Profits from Crime, by Joel Dyer; Westview 
Press, 318 pages. $19.00. 1025 

Expose on who profits from the prison industrial 

complex: private prisons, banks, investment houses 

and small companies. Explains how prison growth 
means more profit for business. 
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The Prisoner's 
Guide to Survival; 

The most comprehensive and 
current legal assistance 
manual available to prisoners, 
covering post-conviction relief 
and prisoners' civil rights. 


" Can I challenge my conviction or 
sentence and win?" 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL helps answer these two most important 
questions facing every man and woman imprisoned in the United States, 

No matter what your legal or educational background. The Prisoner's Guide to 
Survival will help you learn how to research the law, study your rights, deter- 
mine your legal options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don’t have 
an attorney you can make an informed decision regarding your legal choices. 
The Supreme Court decision in Apprendi v. Mew Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 


The SURVIVAL GUIDE includes; 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions. Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law decisions covering criminal conviction, 
sentencing and prisoner civil rights. 

■ A detailed index, glossary and prisoner resource directory. 

■ A guide to the Freedom of Information Act and Privacy Act. 


TO ORDER your copy 

OF THE PRISONER'S GUIDE 
to SURVIVAL : 

Complete order form below and 
send with your payment to: 

PSI PUBLISHING, INC. 
413-B 19th 5treet,#168 
Lynden, WA 98264 

Telephone: 1-800-557-8868 
www.prisonerlaw.com 


Our readers are impressed: n wow!" - h.b.s,, fci otbwue, m 

"From the eye-catching, metaphorical endless maze cover, to its easy 
organization, to the breadth of subject matter - the book is more appeal- 
ing than any of the many others that attempt to cover post-conviction 
matters. In short. I'm impressed. " - J.R., fci Pekin, III 

"I think it's a great book which will be extremely useful to prisoners... 
V/ashington currently plans to eliminate its prison law libraries, which 
means books like this one will be increasingly important to prisoners' 
assertion of our legal rights . " - P.w„ Mice Steilacoom, wa 




PLEASE SEND COPIES OF 

'THE PRISONER'S GUIDE to SURVIVAL" 

(750+ pages - softcover edition) 

PRICE: 

PRISONERS $49.95* 

NON-PRISONERS $64.95* 

"Please add $5.00 for shipping & handling 

Allow 3 - 4 weeks for delivery 


Name Reg, # 

Facility 

Address 

City State Zip 

o Check or Money Order Enclosed, payable to: PSI Publishing Inc. Q Visa Q Mastercard 
Credit card# exr, date 

CARDHOLDER NAME (if different from above ) 

SIGNATURE 
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You’re in the Hole: 

A Crackdown on Dissident Prisoners 


I t was September 19, 2001. 
Elizabeth McAlister had not 
heard from her husband, Philip 
Berrigan, in more than a week. Such 
silence on Berrigan’s part was “most 
unusual,” she says. Convinced that 
something was wrong, she tele- 
phoned the Federal Correctional 
Institution in Elkton, Ohio, where 
the seventy-seven-year-old peace 
activist is serving a sentence of a 
year and a day for hammering on a 
military aircraft while on probation 
for a similar action in another state. 
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by Anne-Marie Cusac 

“It took ten phone calls to the 
prison to get them to admit to me that 
he was in segregation,” she says. 
McAlister also learned that Berrigan 
was being denied all phone calls and 
visits, even from family members. “I was 
not told why or for how long.” 

So McAlister telephoned the office 
of her Senator, Maryland Democrat Bar- 
bara Mikulski. Mikulski’s office called 
the prison and, according to McAlister, 
was told “that Phil was put in segrega- 
tion on September 11, 2001, as a direct 
consequence of the attacks on the 
World Trade Center and the Pentagon, 
[and] that this was done ‘for his protec- 
tion.’ “ 

But that explanation did not ring 
true. “If Philip is in segregation ‘for his 
protection,’ why the punitive denial of 
visits from his family?” McAlister wrote 
to Mikulski. 

On September 20, Mikulski wrote 
her own letter — to Kathleen Hawk Saw- 
yer, Director of the Federal Bureau of 
Prisons. “I would appreciate being ad- 
vised of Mr. Berrigan’s status and an 
explanation as to the reasoning for that 
status,” the Senator said. 

The reason Mikulski received dif- 
fered markedly from the information her 
own office had obtained several days 
earlier. The October 1 letter, from 
Michael B. Cooksey, Assistant Direc- 
tor of the Federal Bureau of Prisons, said 
that Berrigan had been placed in admin- 
istrative detention “for security 
reasons, pending a review of his case.” 
It added, “The Warden may occasion- 
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ally restrict certain privileges afforded 
inmates, such as visiting and tele- 
phone calls, to ensure the orderly 
running of the institution and to pro- 
tect the public.” 

The letter also informed Mikulski 
that Berrigan’s “case has been re- 
viewed, and he was released to general 
population on September 21, 2001. Ad- 
ditionally, his visiting and telephone 
restrictions have been lifted.” 

In a letter to The Progressive 
dated October 25, Berrigan describes 
his experience. “On September 11,1 
watched appalled as the second 
tower of the WTC came down. The 
guards called me out, took me to the 
lieutenant’s office, shackled and 
handcuffed me, and took me to soli- 
tary. I inquired several times as to 
why. One guard grunted, ‘Security!’ 
During twelve days in segregation, 
no further daylight was provided. 
One lieutenant came to announce, 
‘No phone, no visitors!’ And no 
stamps. I was locked down ten days 
before mailing out letters. The result? 
Limbo-incommunicado.” 

It was “perhaps Ashcroft’s idea. 
Lock up all the naysayers,” he says. 

Berrigan’s hunch about Attor- 
ney General John Ashcroft may have 
been right. On October 31, the De- 
partment of Justice published new 
rules, “effective upon publication,” 
that “impose special administrative 
measures with respect to specified 
inmates.” The document, entitled 
“National Security: Prevention of 
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Acts of Violence and Terrorism,” was 
signed by Attorney General John 
Ashcroft on October 26 and published 
in the Federal Register. 

Under the new rules, the Depart- 
ment of Justice, “based on information 
from the head of a federal law enforce- 
ment or intelligence agency,” will select 
certain prisoners for “special adminis- 
trative measures.” These “may include 
housing the inmate in administrative 
detention” (another term for isolation) 
and denying that prisoner “correspon- 
dence, visiting, interviews with 
representatives of the news media, and 
use of the telephone, as is reasonably 
necessary to prevent the disclosure of 
classified information.” 

Prior to these new rules, the 
amount of time an prisoner could be 
held under such conditions was limited 
to 120 days, although the Department 
of Justice had the authority to renew 
the stay in isolation. The new regula- 
tions authorize the Bureau of Prisons 
to hold an prisoner incommunicado for 
a “period of time designated by the 
Director [of the Bureau of Prisons], up 
to one year.” In addition, “The rule also 
allows for the Director to extend the 
period for the special administrative 
measures for additional one-year peri- 
ods, based on subsequent certifications 
from the head of an intelligence 
agency.” 

The Attorney General’s rationale 
for these actions? “Where the head 
of an intelligence agency has certi- 
fied to the Attorney General that 
there is a danger that the inmate will 
disclose classified information pos- 
ing a threat to the national security, 
there is no logical reason to suppose 
that the threat to the national secu- 
rity will dissipate after 120 days,” 
explains the document. 

But the segregation measures are 
not the end of it. 

In a provision that National Law- 
yers Guild attorney Scott Fleming 
calls “frightening and entirely new,” 
the new rules direct the Bureau of 
Prisons to eavesdrop on conversa- 
tions that such prisoners have with 
their attorneys. “In any case where 
the Attorney General specifically so 
orders, based on information from the 
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head of a federal law enforcement or 
intelligence agency that reasonable 
suspicion exists to believe that a 
particular inmate may use communi- 
cations with attorneys or their agents 
to further or facilitate acts of terror- 
ism, the Director, Bureau of Prisons, 
shall ... provide appropriate proce- 
dures for the monitoring or review of 
communications between that inmate 
and attorneys or attorneys’ agents 
who are traditionally covered by the 
attorney-client privilege,” the rules 
state. 

Under these rules, not only is the 
prisoner a threat “but the attorney as 
well,” says Fleming, who has worked 
on the cases of several prisoners with 
political backgrounds. The rules, he 
says, characterize the attorney “as dis- 
seminating information for a prisoner 
who’s been deemed a national security 
threat.” 

Until now, federal prisons have had 
a separate, untapped phone line for at- 
torneys. Attorney-client privilege “is 
usually held sacred,” says Donna 
Wilmott, litigation coordinator for the 
San Francisco-based Legal Services for 
Prisoners with Children. Phones aren’t 
listened to; mail is not read. “It’s a ba- 
sic right because, if you are trying to 
develop a defense strategy, you need 
to have confidential conversations with 
your attorneys.” But now, says 
Wilmott, “They’re basically saying 
there’s a whole category of people they 
don’t have to honor attorney-client 
privilege with.” 

Usually, such changes in govern- 
ment policy involve an extensive 
public comment period. Not in this 
case. As the Department of Justice 
explains this unusual maneuver, “The 
immediate implementation of this in- 
terim rule without public comment is 
necessary to ensure that the Depart- 
ment [of Justice] is able to respond 
to current intelligence and law en- 
forcement concerns relating to 
threats to the national security or 
risks of terrorism or violent crimes 
that may arise through the ability of 
particular inmates to communicate 
with other persons.” 

Amnesty International is con- 
cerned about the new developments. 
“Prompt and regular access to coun- 
sel for detainees is a fundamental 
human right under international stan- 
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dards, even during emergency situa- 
tions,” says Curt Goering, senior 
deputy executive director of Amnesty 
International USA. “These standards 
provide for the right ‘to be visited by 
and to consult and communicate, with- 
out delay and with full censorship and 
in full confidentiality with his legal 
counsel.’” 

These regulations may serve as a 
post-facto justification for prison ac- 
tions that occurred after September 1 1 . 

In the hours following the terror- 
ist attacks on the World Trade Center 
and the Pentagon, leftwing prison- 
ers like Berrigan were singled out 
from the general population and 
taken to Secure Housing Units. Some 
were denied access to legal counsel. 

“These are all people who were 
or are leftist political militants, but 
hardly Islamic fundamentalists,” says 
attorney Robert Boyle, who is based 
in New York City. “These people have 
no connection whatever to this.” 

The new regulations, says Boyle, 
are “the formalization of what they’ve 
been doing for the past six weeks.” 

“The decision to segregate in- 
mates without explanation or access 
to counsel appears to be driven by 
certain policies which have not been 
made publicly known,” William 
Goodwin, legal director for the New 
York-based Center for Constitutional 
Rights, wrote in an October 18 letter 
to Attorney General John Ashcroft. 
“Ultimately, these policy directives 
flow from the Department of Justice 
through the Federal Bureau of Pris- 
ons to penitentiaries throughout the 
U.S.” 

Goodwin estimates the number of 
leftwing prisoners who were segre- 
gated at between ten and fifteen. 
Some of these prisoners say that oth- 
ers were locked down, as well, 
including Arabs, militia members, and 
abortion clinic attackers. 

“Immediately after the events of 
September 11, there was a group of 
people, who, in different institutions 
across the country, were singled out,” 
says Diana Block, funding coordina- 
tor for the Jericho Movement, which 
represents prisoners with political 
backgrounds. 

The Jericho Movement issued an 
open letter in response to the deten- 
tions, calling them “another step 
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toward criminalizing dissent in the 
United States.” 

Since 1973, Sundiata Acoli has 
been serving a life sentence for the 
murders of a police officer and a fellow 
Black Liberation Army member in a 
shootout in which Acoli drove the get- 
away car. Shortly after the September 
1 1 attack, he found himself in the hole. 

Soffiyah Elijah, a clinical instruc- 
tor at Harvard Law School’s Criminal 
Justice Institute, is one of several law- 
yers who represent Acoli. “None of us 
have had access to him,” she says. 

I talked to Elijah on October 25. 
The day before, she said, was her first 
opportunity to speak with Acoli in 
nearly six weeks. She said she made so 
many calls that she lost count. “I was 
constantly on the phone to the lawyers 
of the B.O.P. [Bureau of Prisons],” she 
said. 


“What they do to 
prisoners they can visit on 
the general public. I think 
it has repercussions for 
everyone who has a 
dissenting voice,” says 
Donna Wilmott, litigation 
coordinator for the San 
Francisco-based Legal 
Services for Prisoners 
with Children. 


Elijah gave me a copy of a letter on 
U.S. Department of Justice/Bureau of 
Prisons stationery. It is dated Septem- 
ber 26 and is signed Jake Mendez, 
Warden of the U.S. Penitentiary in 
Allenwood, Pennsylvania, where 
Sundiata Acoli (whose former name, 
used on all Bureau of Prison records, 
is Clark Squire) is incarcerated. 

“Dear Ms. Elijah,” says the letter, 
“I am in receipt of your letter wherein 
you request Inmate Clark Squire be 
permitted a legal telephone call. ... In- 
mate Squire is currently not authorized 
telephone privileges, including legal 
telephone calls. This has been enacted 
for security reasons. Moreover, my re- 
view indicates Inmate Squire does not 
have legal action pending at this time. 
Accordingly, I am denying your request 
to allow Inmate Squire a legal telephone 
call.” 
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Elijah says that the order for 
Acoli ’s segregation did not come from 
the individual prison, but from Wash- 
ington. 

“He was told by the warden a 
couple of weeks after he was thrown in 
the hole that there was an order from 
the Justice Department and the FBI to 
keep him in the hole,” she says. “One 
lawyer from the Bureau of Prisons told 
another lawyer who’s been working 
with us that the decision came from 
Ashcroft’s office. I know I was told that 
it came from higher up than the B.O.P. I 
had at least two different lawyers from 
B.O.P. tell me that.” 

As this story was going to press, 
on November 2, Acoli remained in seg- 
regation. 

Marilyn Buck is serving eighty 
years for several crimes that include 
assisting in the 1979 prison escape of 
Assata Shakur and a 1981 Brinks ar- 
mored car robbery that resulted in the 
deaths of two police officers. She was 
also convicted of the 1983 bombing of 
the U.S. Capitol. Buck is housed at the 
Federal Correctional Institution in 
Dublin, California. 

Elijah is her attorney, as well, and 
she was also denied legal access to 
Buck. “No calls, visits, or mail. They 
told me that specifically,” she says. 

“Even in my pessimistic view of 
the B.O.P., they have sunk below my 
expectations,” she says. Elijah has 
never before been denied access to a 
client. “Sometimes it may take a day or 
two, but being flat-out told I couldn’t 
talk to my client — never. I’ve never 
been told that my legal mail wasn’t go- 
ing to be given to my client or that I 
couldn’t visit my client.” 

After her release from segregation. 
Buck said in a letter, “I had never been 
held incommunicado.” It was “a new 
nightmarish experience.” 

Jan Susler is an attorney for Puerto 
Rican independentistas. She says two 
of her clients were held in segregation. 
Antonio Comacho Negron, imprisoned 
at the Federal Correctional Institution 
in Allenwood, Pennsylvania, was held 
in a Secure Housing Unit from Septem- 
ber 11 until October 2. Comacho 
Negron was sentenced in 1989 to fif- 
teen years and $ 1 00,000 for conspiracy 
to rob a bank, then re-arrested and re- 
turned to prison in 1998 for violating 
parole by returning to the Puerto Rican 
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independence movement. Comacho 
Negron could not communicate with 
anyone outside the prison during his 
isolation. “He didn’t get any ingoing 
or outgoing mail. No phone calls,” says 
Susler. “He asked to receive a legal call 
and was told he couldn’t have that. He 
was on medication that they refused to 
give him. He has a stomach ulcer. He 
says he lost fifteen pounds.” 

Susler says that she wrote the Bu- 
reau of Prisons about Comacho Negron 
on October 2. As of October 30, she 
had yet to receive a response. 

Another of Susler’s clients, Carlos 
Torres, the national leader of the Puerto 
Rican nationalist group FALN, was 
convicted of seditious conspiracy for 
an attempted robbery of an armored ve- 
hicle in Evanston, Illinois, in 1980. He 
is currently incarcerated at the Federal 
Correctional Institution in Oxford, Wis- 
consin. As compared to others in the 
days after September 11, Torres’s stint 
in the Secure Housing Unit was rela- 
tively easy. Though segregated, says 
Susler, “He was allowed regular visits 
from family, allowed mail, would have 
been allowed legal visits, got his medi- 
cation.” 

The prison employees at Oxford, 
says Susler, “told me that they were to- 
tally puzzled by his placement in 
administrative detention, that they had 
nothing to do with it,” and that they 
were waiting for orders from Washing- 
ton. 

Susler wrote the Federal Bureau of 
Prisons and received a letter, dated Oc- 
tober 1, from Cooksey. “This placement 
was for security reasons, pending a re- 
view of his case, and should not be 
considered ‘harassment’ or ‘punish- 
ment,’ “ wrote Cooksey. “In this case, 
the Warden has determined Mr. Torres 
should remain in administrative deten- 
tion at this time.” 

The Bureau of Prisons denied my 
request to interview Torres “based on 
safety and security concerns right 
now.” 

Raymond Levasseur is incarcer- 
ated at the U.S. Penitentiary in Atlanta. 
Levasseur and his co-defendant, Rich- 
ard Williams, each received 
forty-five-year sentences for bombing 
buildings, including courthouses in the 
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1970s and 1980s. Attorney Jamila Levi 
says Levasseur was held in solitary 
confinement from September 18 until 
October 23. Levi says she received a 
letter from the prison advising her to 
contact the Office of the U.S. Attorney 
General if she had questions. But when 
she did call the Attorney General’s of- 
fice, she was unable to get any 
information regarding Levasseur, says 
Levi. 

Williams has been imprisoned for 
seventeen years and is currently incar- 
cerated at the U.S. Penitentiary in 
Lompoc, California. Boyle, his attorney, 
says that Williams was not only segre- 
gated but denied legal visits, legal 
calls, and legal mail. In an October 17 
letter to Sawyer of the Federal Bureau 
of Prisons, Boyle wrote, “I was told that 
those restrictions were ordered by 
Washington and were occasioned by 
the ‘events of September 11.’ “ 

It was not until September 24, 
claims Boyle, that he was told he could 
have a phone call with his client, a con- 
versation that took place two days 
later. 

In a letter dated November 1, Will- 
iams writes that on September 11, “A 
guard came to my cell and said follow 
him. He took me out of the block and 
down to a locked corridor. Within half 
an hour, there were ten of us in there. 
When we asked why we were locked 
up, they said we were terrorists and we 
hate the government.” 

As of October 3 1 , Williams had not 
been released from administrative seg- 
regation, according to Boyle. 

“The complete prohibition on con- 
tact with his attorneys, as existed for 
some twelve days, was an egregious 
violation of Mr. Williams’s Fifth and 
Sixth Amendment rights,” he wrote to 
Sawyer. 

“Being held incommunicado even 
from your attorney — that, to me, was 
unprecedented,” says Boyle. “They 
feel that in this environment, they have 
carte blanche to do whatever.” 

In denying the prisoners contact 
with their lawyers, says Boyle, the gov- 
ernment is, in effect, labeling the 
lawyers themselves as under suspicion. 
“I kind of felt that in saying that he 
couldn’t write to me and I couldn’t write 
to him, they were accusing me of being 
involved,” he says. “If there was a con- 
spiracy, I was part of that conspiracy.” 
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“In the aftermath of September 1 1, 
we can’t address specific actions we 
took to ensure the safety and security 
of our institutions,” said Traci 
Billingsly, a spokesperson for the Fed- 
eral Bureau of Prisons. “All the 
institutions took appropriate actions.” 

What about denying prisoners ac- 
cess to their lawyers? Billingsly claimed 
that such things didn’t happen. “All 
inmates are afforded access to their 
lawyers while they are in Secure Hous- 
ing Units,” she said. 

The Department of Justice was 
also less than forthcoming. A spokes- 
person referred me back to the Federal 
Bureau of Prisons, assuring me that 
Linda Smith, a spokesperson there, 
would answer all my questions. 

“Were they terrorists?” asked 
Smith. She told me all she could say 
was that individual institutions may 
segregate prisoners for several rea- 
sons, including misbehavior, pending 
investigation, and before transferral to 
another institution. 

As for the lack of access to law- 
yers, “To the best of my knowledge, 
that is untrue,” she said. 

The new regulations, in combina- 
tion with the detentions, bode ill for 
our democracy. “It’s really a moment 
the people have to wake up and put 
the government in check,” says Susler. 

Wilmott is concerned that the seg- 
regations in the federal prisons may be 
a sign of the future. “To me, when the 
state does things like this, it’s a trial 
balloon to see how much of preventive 
detention will be tolerated,” she says. 
“What they do to prisoners they can 
visit on the general public. I think it 
has repercussions for everyone who 
has a dissenting voice.” 

McAlister put Berrigan’s treatment 
in larger context. “It has all the texture 
of reprisal and vindictiveness — a pun- 
ishment for thinking outside the 
consensus and acting against our 
nation’s love affair with weapons of 
mass destruction,” she wrote to 
Mikulski. “If any of the attitude I feel 
and fear is present, it is the absolute 
end of all that we say we value as a 
nation.” | 

Anne-Marie Cusac is Managing Editor 
of The Progressive. This article is re- 
printed with permission from The 
Progressive. 
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T his month’s cover reports on 
the Bureau of Prison’s (BOP) 
crackdown on leftist dissident pris- 
oners in the wake of the September 
11, 2001, attacks. A number of PLN 
subscribers, including our own col- 
umnist, Marilyn Buck, have been 
affected by this. We will continue 
to report developments in the war on 
civil rights and liberties as it impacts 
prisoners. I would like to thank 
Anne-Marie Cusac and The Progres- 
sive for sharing this article with 
PLN’ s readers. Other magazines that 
are doing an excellent job reporting 
the attack on civil liberties for all citi- 
zens, especially immigrants, include 
The Nation, Z Magazine, Mim 
Notes, and of course, The Progres- 
sive. I would encourage people 
interested in this topic to read these 
publications for general develop- 
ments. 

We have begun to receive re- 
sponses to PLN’s reader survey. I 
would like to thank those who have 
already responded. If you have not 
done so yet, it isn’t too late. We are 
very interested both in what you 
think of PLN and your suggestions 
on improving it. So far most of the 
respondents have been prisoners. I 
would like to encourage all our non- 
prisoner readers to respond as well, 
as we aim to serve all of our readers’ 
information needs. 

A frequent theme among prisoner 
readers is a desire for longer law ar- 
ticles. In recent years, many of our 
law articles have gotten more concise 
because we have more cases to report 
and not a lot more room in which to do 
it. If and when we can expand our size 
we will first publish more law articles, 
and if the space is still there, run longer 
ones again. Part of the problem is that 
the court’s dictate PLN’ s law cover- 
age to the extent they generate rulings 
of interest to prisoner and jail litigants. 
We can’t stop covering these topics 
lest we create gaps in our coverage and 
reporting. 

The other request we are getting 
is for more ads for businesses pro- 
viding services to prisoners. PLN 
regularly contacts businesses that 
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From the Editor 

by Paul Wright 

cater to prisoners and suggest that 
they advertise in PLN but that has 
had mixed results. If readers know of 
businesses that might be interested 
in advertising in PLN you should 
contact them and suggest that they 
advertise. You can also send us their 
contact information and we will send 
them an advertising packet. Let us 
know if you have any other ideas or 
suggestions. Increasing PLN’s ad- 
vertising content is another way to 
increase our size, which will expand 
our editorial content as well. 

It is not too late to donate to PLN’s 
matching grant fundraiser. If you 
haven’t donated already, please do so. 
PLN only has until March 31, 2002, to 
raise the funds from our readers in or- 
der to receive $15,000 in matching 
funds. These funds are essential to 
PLN’s operations and continuing sur- 
vival. New, unused stamps and 
embossed envelopes can also be do- 
nated. As this issue goes to press, we 
have raised a total of $7,500 in match- 
ing grant funds, which means we still 
have $ 7,500 to go to meet the total. 

One of PLN’ s goals for 2002 is to 
expand our size to 40 pages to bring 
readers still more news and informa- 
tion. To add four more pages, PLN 
needs to raise an additional $500 per 
month above and beyond our regular 
income to pay the increased printing 
and postage expenses. If anyone 
would be interested in sponsoring 
PLN’s expansion, please contact us. 
We can expand immediately if we re- 
ceive a committment to sponsor that 
expansion for 12 months. 

One of our other goals for 2002 
is to increase our circulation. Please 
let people know about PLN and en- 
courage them to subscribe. We can 
send you PLN flyers to distribute or 
post. Just let us know how many you 
need. 

Another thing we would like to 
ask our readers: PLN needs your as- 
sistance in expanding our coverage 
of verdicts and settlements. A num- 
ber of survey responses indicate 
readers would like to see more cover- 
age on verdicts and settlements. If 
you win or settle a case related to 
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prisons or jails, let us know about it 
so we can inform PLN readers. Send 
PLN a copy of the complaint, any dis- 
positive rulings in the case and the 
verdict or settlement, and PLN will 
duly report it. Likewise, if you read 
about such settlements in other me- 
dia, clip the article and send it to PLN 
with the date and source. Aside from 
PLN, no other publication reports on 
detention facility settlements and 
verdicts in an organized manner, so 
please help by providing such infor- 
mation to us, and we will continue 
sharing this information with our 
readers. 

Enjoy this issue of PLN and 
please share it with others. | 


Attention Prisoners 

By subscribing or renewing your 
subscription to PLN for multi-year periods 
you avoid missing any issues of PLN as well 
as save us the staff time and resources needed 
to send you periodic renewal notices. 

For a limited time we are making this 
special off er. Subscribe to PLN now, or extend 
your existing subscription for four years ($72) 
and we will send you, ABSOLUTELY 
FREE, your choice of one of the following: 

0 Legal Research: How to Find and 
Understand the Law, 7th Edition, by 
Nolo Press. A $24.95 value. 

or 

| | The Celling of America: An Inside 
Look at the U.S. Prison Industry, the 
critically acclaimed PLN anthology now in 
its third printing. A $1 9.95 value. 

An offer like this is too good to last 
forever, so prisoners renew your subscription 
for four years now by sending S 72 and let us 
know which of the two books you would 
like to receive. Send payment to: 

Prison Legal News 
2400 N W 80th Street, PMB 1 48 
Seattle, WA 98117 

Or phone in your credit card order by calling 
(206) 246-1022. 

Offer applies only to prisoner 
subscribers and does not apply in conjunction 
with any other discount offers. 
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California Prison Guards Protected in Criminal Investigation 


A recent case before the First 
Appellate District of Califor- 
nia demonstrates the political clout of 
the California Correctional Peace Offic- 
ers’ Association (CCPOA), and the 
sweetheart treatment that clout buys. 
That clout enabled CCPOA to win a pre- 
liminary injunction against the 
California Department of Justice 
(DOJ) and the California Department 
of Corrections (CDC), blocking a 
criminal investigation into allega- 
tions that guards at Corcoran State 
Prison set up, then covered up, the 
rape of a prisoner. 

Corcoran guards were initially in- 
vestigated by the district attorney. 
They refused to cooperate with the dis- 
trict attorney, who testified about the 
stonewalling before the California Leg- 
islature. The CDC responded by 
requesting assistance from the DOJ. 

Working closely with CDC, DOJ 
began formally investigating guards on 
August 20, 1998. The Corcoran war- 
den met with CCPOA officers. Fie 
explained the conditions of the inves- 


tigation and ordered officers to coop- 
erate. CCPOA alleged that the warden 
threatened non-cooperating “witness” 
guards with administrative discipline 
and non-cooperating “target” guards 
with arrest. Twenty guards were de- 
tained that day in isolation on prison 
grounds until interviewed by DOJ in- 
vestigators. None of the guards had 
prior knowledge of the subject of the 
investigation, and none were allowed 
access to counsel before or during the 
interviews. 

CCPOA quickly filed for a tempo- 
rary restraining order and preliminary 
injunction against both DOJ and CDC 
in San Francisco Superior Court. 
CCPOA alleged constitutional and 
statutory rights violations, including 
numerous violations of California’s 
Public Safety Officers Procedural Bill 
of Rights Act (PSOPBRA). The supe- 
rior court issued a temporary restraining 
order and preliminary injunction in 
September 1998 and modified the in- 
junction in November 1998. Both sides 
appealed the injunction. 


The Court of Appeals thoroughly 
reviewed the issues and the case records, 
including all parties’ arguments. CDC 
and DOJ argued that no constitutional 
violations had occurred and that the 
PSOPBRA did not apply to a criminal in- 
vestigation. CCPOA argued that CDC 
orchestrated the investigation with DOJ. 
The investigation was, therefore, both 
administrative and criminal, and the 
PSOPBRA applied. The appeals court 
partially agreed with CCPOA. 

The appeals court, however, re- 
jected CCPOA’s argument that the 
investigation violated the Constitution. 
The court held that suspect guards 
could be disciplined for refusing to 
answer questions. The injunction was 
held to be correct as applied to CDC 
but a violation of separation of powers 
as applied to DOJ. The appeals court 
remanded to modify the injunction and 
remove DOJ. See: California Correc- 
tional Peace Officers ’ Association v. 
State of California, 98 Cal. Rptr.2d 302, 
82 Cal. App.4th 294 (Cal. App. 1 st Dist. 
2000 ). ■ 


Mental Health Treatment in State Prisons Falls Short 


A mong the 1,558 public and pri- 
vate state prisons and com- 
munity corrections facilities, 
approximately 191,000 prisoners are 
mentally ill. Of these prisoners, about 
one in five does not receive necessary 
mental health treatment. 

These numbers come from a report 
by Allen J. Beck and Laura Maruschak 
of the Bureau of Justice Statistics based 
on surveys of state prisons and prison- 
ers in 2000. Some, however, question 
the study’s results. 

Associated Press writer Christo- 
pher Newton reports that University 
of New Mexico psychologist Roger 
Paine sharply criticized the accuracy 
of the numbers, pointing out that most 
prisons’ screening and diagnostic 
procedures are inadequate. He called 
the study results “pure fiction.” Beck 
acknowledged the modesty and limi- 
tations of the survey, but said that 
“mental illness is a significant prob- 
lem for state prisons.” Beck called 
for further study of prisoner mental 
health issues. 

February 2002 


The reported numbers, however 
questionable, are large. Nearly 1 in 6 
state prisoners is mentally ill. Approxi- 
mately 1 in 8 state prisoners receive 
mental health therapy or counseling 
services, and about 1 in 10 receive vari- 
ous forms of psychotropic 
medications. Slightly less than 2% of 
State prisoners received 24-hour care 
in special mental health units. 

The level of mental health 
screening, assessment, and treatment 
vary among the states and, within 
states, by the type of facility and 
security level. Maximum security fa- 
cilities are most likely to screen and 
treat prisoners, while minimum secu- 
rity community based correctional 
facilities are least likely to provide 
any mental health services. Many 
community corrections facilities do 
not even have policies relating to 
mental health treatment. Indeed, 125 
(8%) of reporting facilities provide no 
mental health screens at all, and only 
155 facilities (11.1%) specialize in 
mental health treatment, including 
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mental health confinement. Only 
New Mexico, Ohio, and Rhode Island 
conduct mental health screening and 
psychiatric assessments at every 
prison. 

Women are nearly twice as likely 
as men to receive mental health coun- 
seling, treatment, and psychotropic 
medication. The 1 in 4 women receiv- 
ing some form of mental health therapy 
or counseling is higher even than the 1 
in 6 maximum security prisoners receiv- 
ing such treatment. The report does 
not address the reasons for this dis- 
parity. 

The report is titled, “Mental 
Health Treatment in State Prisons, 
2000,” report number NCJ188215, 
published July 2001. One copy is 
available free upon request to Bureau 
of Justice Statistics, Office of Justice 
Programs, U.S. Department of Jus- 
tice, Washington, D.C. 20531. The 
document is also available for down- 
load from http://www. ojp.usdoj.gov/ 
bjs/ in either ASCII or portable docu- 
ment format (.PDF). | 
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Oregon Court of Appeals 
Vacates IFP Decisions 


T he Oregon Court of Appeals 
held that a trial court abused 
its discretion in denying a prisoner’s 
motion to proceed in forma paup- 
eris. In a separate opinion, the Court 
held that a trial judge should have 
ruled on a motion to disqualify him- 
self before considering a prisoner’s 
motion for waiver or deferral of fees. 

A trial court denied prisoner 
David Curtis’ motion to proceed in 
forma pauperis, concluding that his 
claims, raised in a civil action for 
damages, could be more properly 
addressed through habeas corpus. 

The Court of Appeals reversed 
the trial court’s order, finding that the 
court improperly considered the mer- 
its of Curtis’ complaint, which had 
not even been deemed filed at that 
point. The Court held that the trial 
court must consider only the infor- 
mation related to the party’s ability 


to pay the fees in question. See: 
Curtis v. Lampert, 15 P.3d 626 
(Or.App. 2000). 

Prisoner Frank Voth filed a mo- 
tion for waiver or deferral of fees and 
a motion to disqualify a trial judge in 
connection with a civil action he 
sought to file. The judge that Voth 
moved to disqualify denied his mo- 
tion for deferral of fees, without 
stating why, and failed to act on the 
motion to disqualify. 

The Court of Appeals vacated the 
trial court’s order denying the motion 
to waive or defer fees and remanded 
concluding that the trial court was ob- 
ligated to decide the motion to 
disqualify before considering the mo- 
tion for waiver or deferral and that 
the trial court erred in failing to pro- 
ceed in that fashion. See: Voth v. 
Snake River Correctional institu- 
tion, 15 P.3d 629 (Or.App. 2000). ■ 


“I know what a dump 
truck is, and I’m no 
dump truck! As an 
innocent man, I too 
have been to prison.” 

FRANK PRANTIL 
Attorney at Law 
801 K Street, Penthouse 
Sacramento, CA 958 1 4 
(916) 446-4669 

Over 36 years of criminal defense 
experience 

Trial Attorney B Writs R Appeals 

400 felony jury trials and 20 murder 
trials. For a reasonable fee, 1 will 
review your case and tell you 
honestly what your chances for a 
writ of habeas corpus are. 

California Cases Only 



Compare 15 V 2 4 to the 69$ per minute that you may be paying now Hi 


INMATE FAMILY SERVICES RATES ARE 15 1/2 CENTS PER MiN. 

THE AUTHORIZED TARIFF IS NOW $.69 PER MiN. 

MCI & AT&T RATES ARE GOING UP 


PHONE BILL $1 00 A MONTH ??? CUT IT BY 50% 

visItourSte www.inmatefamilyservices.com 


1-866-4INMATE (1-866-446-6283) 

24 HOURS A DAY 

830-620-9630 A NON-PROFIT DIVISION OF INTEIEViSiON INC. 1 16 IH 35 S. NEW BRAUNFELS, TX 78130 FAX 830-620-7340 
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Pro Se Tips and Tactics 

by John Midgley 


I n this column, I discuss things 
you might consider in trying to 
settle a case you have filed. As always, 
I assume you have filed a civil rights 
case in federal court, challenging as il- 
legal some prison condition or practice 
that has been imposed on you. 

1. Why Settle? 

There are many reasons you may 
want to settle. One of the main rea- 
sons people settle lawsuits is to get 
some certainty - no one really knows 
how a case will come out at trial, and 
settlement offers a way of controlling 
the outcome. Once you settle, you 
know what you’ll get, and you know it 
sooner than if you go to trial. Settle- 
ment also eliminates the possibility of 
losing on appeal even if you win at trial. 
A good settlement can give you cer- 
tainty and closure. 

Settlement can also save the 
trouble and tension of going to trial. 
Preparing for trial, being a witness, ar- 
guing a case to a judge or jury are all 
time-consuming, stressful activities. If 
you can get something decent by set- 
tling, you can skip at least some of the 
hassle of litigation. 

In addition, you can sometimes get 
something in settlement that you might 
not get if you went to trial. For example, 
if you have filed a lawsuit asking that 
you be compensated because of a 
prison practice that violated your 
rights in the past, a judge or jury may 
not (for technical reasons I cannot 
cover here) be able to order the prison 
to change its policies. As part of settle- 
ment, however, you may be able to 
persuade prison authorities to change 
(or to write) a policy that could pre- 
vent the same thing from happening to 
someone else. 

2. The Negotiation Process 

The mindset you need in trying to 
negotiate a settlement is different from 
a litigation mindset. In litigation, you 
often are trying to outsmart the other 
side, trying to get every legitimate, le- 
gal advantage you can. By contrast, in 
trying to settle, you need to think about 
what the other side might want or need, 
and try to figure out how to give it to 

February 2002 


them while also getting what you most 
need. 

For example, let’s say you have 
filed a case in which you are saying 
you were put into segregation illegally. 
You are seeking some money, but you 
also want your record cleared so that 
you won’t lose good time or be hurt in 
your chances for parole. The prison 
officials probably have different inter- 
ests than you do. They might want to 
pay you very little money, because they 
don’t want other prisoners trying to get 
a lot of money if something similar hap- 
pens again. But they may not care as 
much as you do about clearing your 
record, because that doesn’t cost them 
anything and they aren’t as worried 
about the precedent. So, if clearing 
your record is very important to you, 
you can craft a strategy in which you 
will trade some or all of the money you 
might have gotten for the agreement to 
clear your record. In this process, you 
are not trying to gain an advantage 
over them, but rather agreeing to give 
them something they want in exchange 
for what you really want the most. 

Negotiation often takes some cre- 
ative thinking. I have been involved in 
cases in which people have exchanged 
ideas for settlement and both sides 
think there is no chance for a settle- 
ment, but later one side or the other 
thinks of a different way to approach a 
problem and this leads to settlement. 
Try to find out what the other side’s 
real problems and needs are that are 
preventing them from settling, and then 
try to address those problems in a cre- 
ative way without selling out your 
basic needs. 

As I’ve said, certainty and closure 
are major reasons to settle, but they 
also cost something in the negotiation 
process. The other side will not settle 
for as much as you might have gotten 
if the trial goes all your way, because 
you are getting the certainty of getting 
something and ridding yourself of the 
worry that you will get nothing. On 
the other hand, you should not settle 
for less than you are very likely to get 
if the trial goes medium well for you, 
because by settling the other side is 
getting certainty as well, the certainty 
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that the jury will not make a really big 
award. 

In thinking about settlement in a 
case where you are seeking money, it 
is crucial for you to be as realistic as 
possible about what your case may re- 
ally bring you in terms of dollars. One 
role of a lawyer, if you had one, would 
be to give you an objective evaluation 
of the “worth” of your case, i.e. what a 
jury or judge would be likely to give 
you if you win. Some prisoners “over- 
value” their cases by quite a lot (that 
is, they expect much more money than 
they can possibly get), and that is one 
reason lawyers will sometimes decline 
a case. It is hard to do, but if you are 
representing yourself, you should try 
to be as objective as you can in look- 
ing at how much money you are really 
likely to get. If you simply spent three 
unjustified days in the hole, you are 
not going to get tens of thousands of 
dollars. But if you were seriously 
abused, especially over a long period 
of time and you can prove that, you 
might be able to win quite a lot of 
money. 

One method lawyers use to figure 
out how much money cases will bring 
is to research jury verdicts in compa- 
rable cases. Prison Legal News plans 
to gather information on prison cases 
from around the country to help pro 
se’s and lawyers make these judgments. 
Past issues of PLN have reports on the 
amounts of some jury verdicts, and 
there will be more reporting of verdicts 
in the future. Look at these carefully 
as you try to decide what you are likely 
to get from your case. 

If you have a strong case, don’t 
settle too early. If you have fairly good 
claim, wily state officials may offer you 
some money early on in exchange for a 
release of all claims. A quick offer like 
this may mean that they think you have 
a strong case and they want to settle it 
early, and cheaply. The offer may seem 
like a lot of money to you, but consider 
whether the case could be worth more 
if you don’t settle right away. 

Think carefully about what is re- 
ally likely to happen at trial, and don’t 
be afraid of going to trial if you do have 
a good case and you aren’t getting a 
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decent settlement offer from prison of- 
ficials. You should never file a case 
without a legal and factual basis, of 
course, but even among good cases 
some are better to go to trial on than 
others are. If you have a solid legal 
basis, good documentation, and strong 
witnesses and you were seriously in- 
jured or abused, consider in your 
settlement negotiations that the prison 
officials may not really want to go to 
trial, even though they may be acting 
as if they want to try the case. On the 
other hand, if your case is meritorious 
but you may have some problems of 
proof, you should present yourself in 
negotiations as being fully willing to 
try the case, while in your mind you 
“discount” the settlement value based 
on your known problems if you go to 
trial. Again, the greatest favor you can 
do yourself is to be as objective as 
possible about the strengths and weak- 
nesses of both your case and the other 
side’s case, and how the case will look 
to a judge and jury. 

In some places, it may be very hard 
for prisoners to negotiate a settlement 
that includes money. Some prison of- 
ficials are very reluctant to pay any 
money to prisoners in settlement of 
lawsuits, apparently because they be- 
lieve this will cause other prisoners to 
bring lawsuits and try to get money as 
well. This is obviously a barrier to a 
rational, negotiated settlement pro- 
cess, and if it is the posture of the 
officials in your case, you may not be 
able to come to a fair settlement and 
will have to go ahead with trial. One 
possible tactic is to try to convince the 
prison officials that your case is 
unique (if it is) and so it will not lead to 
other prisoners trying to get money for 
the same thing. 

3. Enforceability and other 
things to watch for 

If you decide to settle your case, 
pay careful attention to how your 
settlement can be enforced if the de- 
fendants do not do what they said they 
would do. If at all possible, you want 
your settlement to be included in a 
judgment or order in the court where 
the case is being litigated. If it is in a 
judgment or order, you can use the 
power of the court to enforce it. Fed- 
eral Rules of Civil Procedure 69 and 70 
provide a process for enforcement of 
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both money judgments and require- 
ments that defendants perform a 
“specific act,” such as removing some- 
thing from a prisoner’s record. 

These days, many prison officials 
will say they do not want a settlement 
to include a federal court judgment or 
order. They may offer a contract, a let- 
ter of understanding, or other forms of 
promises that do not amount to court 
orders. One form of this kind of pro- 
posal is the “private settlement 
agreement” referred to in the Prison Liti- 
gation Reform Act, 18 U.S.C. § 3626(c). 
That provision allows no direct federal 
court enforcement of a private settle- 
ment agreement, but does allow it to 
provide that if the agreement fails the 
federal lawsuit will be started over. 

A lack of a court order or judgment 
is definitely a disadvantage. Contracts 
or other types of settlement documents 
may be enforceable under contract law, 
usually in state court, but it is best to 
have a settlement be in the form of a 
judgment or order. A judgment or or- 
der in your case is directly and 
specifically enforceable before the 
judge in the case you had already 
started, not in some new case you must 
file just for enforcement. In addition, 
contract law presents the prison offi- 
cials with some defenses to enforcement 
in a new case trying to enforce the con- 
tract that they would not have in the 
case of a judgment or order in the origi- 
nal case. 

You should think about and weigh 
the defendants’ insistence on not hav- 
ing a judgment or order along with 
other settlement factors in deciding on 
your settlement strategy. If the prison 
officials’ main goal is to avoid a federal 
court order and they will just not give 
up on that, then think about asking for 
more in other areas. If you agree not to 
insist on a federal court order, you 
might be able to get them to give you, 
in trade, more of what you want. Or, if 
you must have a federal court order and 
they don’t want it, you may have to 
settle for less so you can get that all- 
important order. As always, if you just 
can’t agree on this issue, you will have 
to face going to trial. 

If your case is in federal court, 
watch carefully for a settlement offer 
from prison officials that is called an 
“offer of judgment.” Federal Rule of 
Civil Procedure 68 provides that a de- 
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fendant may make an offer of judgment 
at any time up to 10 days before trial. 
An offer of judgment is a formal offer 
to settle a case for the amount or con- 
ditions stated in the offer of judgment. 
Rule 68 says that if you get an offer of 
judgment under this rule and decline 
it, and you then do not get more at trial 
than was offered, you “must pay the 
costs incurred after the making of the 
offer.” In other words, you will be pe- 
nalized for not accepting a good offer 
made under this rule. So, if you do get 
a rule 68 offer of judgment, think care- 
fully and objectively about whether 
you are likely to do better if you go to 
trial. It is not easy to figure out exactly 
what you should get at trial, but if you 
have been objective and done research 
about the worth of your case, you 
should have a pretty good idea about 
whether an offer of judgment is close 
to what you should get. 

There are two things you should 
be aware of that government officials 
will almost always want as part of a 
settlement. One is that they will not 
admit they did anything wrong. This 
is a normal part of most settlements, 
and you should not worry that you are 
giving up anything special by agree- 
ing to it. If it is crucially important to 
you that the government admit that it 
wronged you, you can try to hold out 
for that, but the case is unlikely to settle 
if you insist. The other is that the gov- 
ernment will want a release of all 
possible claims against them that came 
from, or could come from, the incidents 
you are suing about. You should read 
any release you sign very carefully to 
make sure it doesn’t go beyond what 
the case is about, but again this is a 
normal part of the settlement process 
and you will be unlikely to settle un- 
less you agree to it. Government 
officials have no incentive to settle 
unless they are sure there will not be 
another lawsuit about the same inci- 
dents. | 

This column provides general infor- 
mation about the law, and does not 
intend to give you specific advice 
about your case. As always, you 
should do independent research 
based on the facts of your case. John 
Midgley is a staff attorney at Colum- 
bia Legal Services in Seattle, 
Washington. 
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$3.54 Million Paid For Falsely Imprisoning 
Unconvicted Mentally-Incapacitated California Man 
For Two Years In New York 


A mentally incapacitated mis- 
demeanant detainee at the 
Los Angeles County, California, jail 
was unlawfully extradited to New 
York, where he was imprisoned for 
two years in the Green Haven Correc- 
tional Center without further legal 
process. During that time, his mother 
- duly appointed as Conservator for 
his Person and Estate - frantically 
sought help from the Los Angeles Po- 
lice Department (LAPD) to locate her 
son, to no avail. When he was 
serendipitously located two years later, 
New York officials unrepentantly de- 
nied wrongdoing, fought legal suit, and 
shielded their guilty bureaucrats from 
discipline. Six years of self-serving liti- 
gation later, New York folded its cards, 
settled for $3.25 million and apologized. 
Separately, Los Angeles authorities 
settled for $290,000 for their role. 
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by John E. Dannenberg 

Kerry Sanders, an African-Ameri- 
can male, had a long history of 
mental illness for which he had been 
institutionalized. He suffered from 
hallucinations, learning disabilities, 
and chronic schizophrenia, for which 
his doctors had prescribed medica- 
tion. His disability was so severe that 
he had been legally declared mentally 
incapacitated and made a ward of his 
mother, Mary Sanders Lee, to con- 
serve his person and estate. 

Kerry Sanders was arrested by 
the LAPD in 1993 for failure to ap- 
pear at a jaywalking hearing. LAPD’s 
records search revealed two African- 
American males born on June 25, 
1966 - Kerry Sanders and Robert 
Sanders. The latter was wanted in 
New York for absconding from a 
work-release program on August 30, 
1993. In other words, while Kerry 
Sanders was accused of committing 
jaywalking, a municipal offense, Rob- 
ert Sanders was an escaped felon. 
Although a simple examination of 
Robert Sander’s fugitive warrant 
showed that he was in a New York 
state prison when Kerry’s jaywalk- 
ing incident occurred, LAPD booked 
Kerry as Robert Sanders and notified 
New York to come get him. 

Notwithstanding that Kerry’s 
mental incapacity was clearly obvi- 
ous, neither the LAPD nor New York 
officials ever bothered to do a fin- 
gerprint check or compare other 
characteristics of the two men. The 
common last name, date of birth and 
skin color were all these seasoned 
protectors of public safety needed to 
spirit Kerry away to New York. At 
his extradition hearing, held only one 
day after his arrest, even Kerry’s 
Public Defender failed to verify his 
client’s identity or to recognize his 
mental incapacity. 

New York officials were no less 
incompetent upon Kerry’s arrival. A 
Green Haven prison psychiatrist, Dr. 
Edward Y. Chung, was told by Kerry 
75 times over a two year period, “I 
don’t know why I’m here.” Chung 
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later stated in a deposition that Sand- 
ers was better off in prison: “He 
should say, 'Thank you, for two 
years you guys treated me very 
nicely.’” The “nice” treatment Kerry 
received, according to prison 
records, included sexual assault by 
other prisoners. (Dr. Chung still prac- 
tices in the system, although he is no 
longer at the Green Haven facility.) 

Shortly after his arrest in Octo- 
ber 1993, Kerry’s mother, Mary 
Sanders Lee, became worried over 
her son’s abrupt disappearance. 
Over the course of two years, she 
repeatedly contacted the LAPD re- 
garding her son’s whereabouts. Each 
time she was informed that his where- 
abouts were unknown. Kerry was 
only located when Robert Sanders 
was rearrested in 1995 in another ju- 
risdiction and New York prison 
officials were forced to explain what 
they were doing holding two Afri- 
can-American males named Sanders, 
DOB 6/25/66, when only one would 
suffice. 

Initially, Kerry didn’t fare much 
better when seeking damages in a 
civil rights complaint filed under 42 
U.S.C. § 1983 in federal district court 
(C.D. Cal.), where all of his claims 
were dismissed by Judge William M. 
Byrne under defendants’ F.R.Civ.P. 
Rule 12(b)(6) motion to dismiss for 
failure to state a claim. On appeal, 
the Court of Appeals for the Ninth 
Circuit reversed every substantive 
ruling of the district court except 
Kerry’s Eighth Amendment cruel and 
unusual punishment claim [because 
he was not convicted he could not 
be “punished”, and therefore, Eighth 
Amendment protection did not at- 
tach] and his Fourteenth Amendment 
Equal Protection claim [because, for 
purposes of equal protection litiga- 
tion, mentally incapacitated 
prisoners do not qualify as a “sus- 
pect class”]. 

The Ninth Circuit’s standard of 
review for ruling on a Rule 12(b)(6) 
motion is a de novo evaluation to 
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decide if the complaint states a claim 
upon which relief may be granted. 
Such review is governed by the fed- 
eral system of “notice pleading” 
under F.R.Civ.P. Rule 8(a). Notice 
pleading under Rule 8(a)(2) requires 
only “a short and plain statement of 
the claim showing that the pleader is 
entitled to relief.” Citing U.S. Su- 
preme Court precedent that Rule 8(a) 
“means what it says”, the Court ruled 
that a claimant need not set out in 
detail the facts on which he bases 
his claim, nor could the pleading 
standard exceed that required under 
§ 1983 when suing a municipality. 

The Ninth Circuit not only found 
that the district court erred in hold- 
ing that plaintiffs did not sufficiently 
allege violation of their First and 
Fourth Amendment rights, but also 
found unconstitutional violations of 
both due process and familial asso- 
ciation. 

Moreover, the Ninth Circuit re- 
versed the district court with 
prejudice for denial of plaintiffs’ 
concurrent Americans With Disabili- 
ties Act (ADA) claim under 43 U.S.C. 
§§ 12101, 12131-134, and remanded 
it to the district court to permit plain- 
tiffs to amend their claim. 

As to the Fourth Amendment 
claim, the Court of Appeals held that 
an arrest without probable cause vio- 
lates the Fourth Amendment and 
gives rise to a claim for damages 
under § 1983, citing Boruuda v. Rich- 
mond, 885 F.2d 1384, 1391 (9th Cir. 
1988). The legal test here was that 
no reasonable police officer could 
have believed that Kerry Sanders 
was the same person as fugitive 
Robert Sanders, given Kerry’s obvi- 
ous mental incapacity and different 
physical characteristics, including 
fingerprints. Allegations that these 
“errors” amounted to reckless indif- 
ference to Kerry’s Fourth 
Amendment rights were found suffi- 
cient to state a claim. 

The Ninth Circuit overruled the 
district court to find that (1) Kerry 
and his mother had stated a claim for 
failure-to-train officers, (2) the dis- 
trict court could not sua sponte 
dismiss § 1983 claims against offic- 
ers with prejudice, (3) Kerry had 
stated a Fourteenth Amendment lib- 
erty interest claim, (4) Kerry had 
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stated a Fourth Amendment claim for 
arrest without probable cause, (5) 
Kerry had stated a cause of action 
for denial of the right of familial as- 
sociation under the Fourteenth 
Amendment, and (6) the district court 
had personal jurisdiction over those 
New York officials who traveled to 
California to retrieve Kerry. 

Regarding the right to familial as- 
sociation, the Ninth Circuit held that 
it was “well established that a parent 
has a fundamental liberty interest in 
the companionship and society of his 
or her child and that the state’s inter- 
ference with that liberty interest 
without due process of law is reme- 
diable under 42 USC § 1983.” It found 
that the reckless, intentional and de- 
liberate acts and omissions of the 
defendants were a direct and legal 
cause of the denigration of plaintiffs’ 
constitutionally protected rights un- 
der the First and Fourteenth 
Amendments to the association, com- 
panionship and society of one and 
another as mother and son. 

Observing that Kerry had sued 
New York prison officials in their per- 
sonal capacities, the Ninth Circuit 
held they were under the jurisdiction 
of the California federal court be- 
cause they had purposefully availed 
themselves of the privilege of con- 
ducting activities in California. 
Moreover, the claims arose out of the 
defendants’ California-related activi- 
ties [extradition]. Finally, the Court 
held that such exercise of jurisdiction 
would be reasonable. See: Lee v. 
County of Los Angeles, 250 F.3d 668 
(9th Cir. 2001). 

On April 13, 2001, The New York 
Times reported the settlement of 
Kerry’s claims. The State of New 
York will pay $3.25 million, and Glenn 
S. Goord, the Commissioner of Cor- 
rectional Services for New York, will 
issue written letters of apology to 
Kerry and to his mother. The New 
York Times also reported the Los 
Angeles settlement for $290,000 for 
their role in the “mistake”. 

Although Goord announced a 
new policy of immediately finger- 
printing freshly recaptured escapees, 
there is no record of any disciplinary 
action or reprimands against either 
the offending New York or California 
officials. | 
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CCA Settles 
New Mexico 
“Failure To Protect” 
Suit For $41,885 

I n F ebruary 2001, representatives 
for the Corrections Corpora- 
tion of America (CCA) agreed to 
settle a prisoner lawsuit for $4 1 ,885. 
Marco Lopez filed the suit in a fed- 
eral district court in Albuquerque, 
New Mexico, after he was beaten by 
rioting prisoners while trying to save 
a guard. 

On August 17, 1999, Lopez was 
a pre-trial prisoner at the Torrance 
County New Mexico Detention Fa- 
cility (TCDF), which is owned and 
operated by CCA. 

Lopez was doing his tier porter job 
when 45 prisoners, some under federal 
death penalty charges, rioted on the 
yard. There was only one guard su- 
pervising the prisoners who rioted. 

The rioters entered the unit where 
Lopez was working and began assault- 
ing other prisoners and guards. When 
Lopez intervened to save a guard, the 
rioters beat him as well. 

The lock on the door through 
which the rioters entered had been 
inoperable for some time. Both pris- 
oners and guards had informed CCA 
that the lock was broken, but CCA 
did not repair it. 

Lopez’ claims included civil 
rights violations under 42 U.S.C. § 
1983; cruel and unusual punishment 
in violation of the 8th Amendment 
to the U.S. Constitution; and due 
process violations under the 14th 
Amendment to the U.S. Constitu- 
tion. He asserted those violations 
because CCA had failed to repair the 
lock, failed to adequately train 
guards, and failed to control pris- 
oner movement, all of which resulted 
in his sustaining head and neck in- 
juries that require ongoing treatment, 
and emotional distress resulting from 
being beaten by the rioters. 

During an arbitration hearing in 
February 2001, Lopez agreed to settle 
the suit for $41,885. See: Lopez v. 
Corrections Corporation of 
America, et al, USDC NM, Case No. 
00cv00366. ■ 
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Colorado Sovereign Immunity from Prisoner Suits Upheld: 

Medical Claim Remanded 


T he Tenth Circuit Court of 
Appeals has upheld a Colo- 
rado statute which excludes from 
waiver of state sovereign immunity 
those actions brought by prisoners. 
The Court also reversed summary judg- 
ment for a guard who delayed medical 
treatment for a heart attack, and for the 
Physician’s Assistant (PA) who treated 
the prisoner. 

In January of 1996, Richard 
Sealock, a prisoner of the Arrowhead 
Correctional Facility in Colorado, 
awoke a 1:30 a.m. heavily drenched 
in sweat and feeling ill. His room- 
mate summoned a guard, Nancy 
French, who told Sealock there was 
nothing she could do because there 
were no medical staff on site. An hour 
later, French was again summoned. 
She now appeared with the shift 
commander, Sgt. Joseph Barrett, who 
told Sealock that it would take an 
hour to get the van warmed up and 
besides, “it was snowing outside.” 
Barrett offered Sealock an antacid 
and told him “just don’t die on my 
shift, it’s too much paperwork.” 


I n September 2001, Prison Le- 
gal News sued the Millard 
County jail in Utah over its policy of 
prohibiting jail prisoners from re- 
ceiving or subscribing to 
newspapers or magazines, including 
PLN. The jail censors all publica- 
tions sent to prisoners. 

Due to overcrowding in the Utah 
prison system, state prisoners are 
frequently sent to county jail to serve 
their sentences under a rent a cell 
program. This sometimes includes 
PLN subscribers who then cannot 
receive their PLN subscription due 
to unconstitutional jail policies, 
which ban all publications, censor 
standard rate mail, etc. This is the 
third Utah jail that PLN has sued in 
the past three years. 

PLN claimed that the jail publi- 
cation ban violated its free speech 
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French gave Sealock Tylenol some- 
time later. 

At 6:00 a.m., nurse Renee Huber 
examined Sealock and determined he 
had the flu, and that there was nothing 
she could do. At 8:00 a.m., PA Ray 
Havens spoke to Huber then ordered a 
shot of Phenergan. Sealock felt so bad 
he “thought he was going to die.” The 
following afternoon at 1:00 p.m., 29 
hours later, Sealock saw PA Steve 
Quakenbush who administered an EKG, 
gave Sealock nitroglycerin, and ordered 
an ambulance which transported 
Sealock to a local hospital where it was 
determined he had “suffered a major 
heart attack.” 

Sealock filed a § 1983 civil rights 
suit claiming deliberate indifference 
to his medical needs and challeng- 
ing the constitutionality of 
Colorado’s sovereign immunity stat- 
ute. The federal district court granted 
summary judgment for all defendants 
and found the immunity statute con- 
stitutional. 

In 1994, Colorado enacted C.R.S. 
§24-10-106(1.5) which revoked the 


rights under the First amendment to the 
U.S. Constitution, and Article 1, § 7 and 
§ 15 of the Utah’s state constitution. 
Since PLN is censored with no notice, 
the ban also violates PLN’s right to due 
process of law. 

PLN sought declaratory and in- 
junctive relief that the publication ban 
policy was unconstitutional, an injunc- 
tion enjoining the policy, and damages 
as well as attorney fees and costs. 

In November 2001, the jail settled 
the suit by paying PLN $300 in dam- 
ages for censoring several issues of 
PLN sent to two subscribers at the jail, 
and paying $4, 1 84. 50 in fees and costs. 
The defendants also changed their 
policy to allow prisoners to subscribe 
to, and receive, magazines and books. 
See: Prison Legal News v. Millard 
County, USDC DUT, Case No. 
2:01-CV-0580-ST. ■ 
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State’s waiver of governmental immu- 
nity when the claimant has been 
“convicted of a crime and incarcerated 
in a correctional facility or jail pursu- 
ant to such conviction”, and also 
stated that “such correctional facility 
or jail shall be immune from liability.” 
Sealock challenged the constitutional- 
ity of this statute on equal protection 
grounds. On appeal, the Court con- 
ducted a de novo review and upheld 
the district court’s application of the 
rational basis test and findings that the 
statute “is rationally related to legiti- 
mate state interests.” The Court also 
upheld the statute against a due pro- 
cess claim and Colorado’s 
constitutional provision guaranteeing 
every person equal access to the court 
(Colo. Const. Art 11, § 6). The Court 
found this constitutional provision cre- 
ates only “a procedural right to a 
judicial remedy whenever the [Colo- 
rado] General Assembly creates a 
substantive right under Colorado law.” 

The Court, however, reversed the 
summary judgment in favor of Barrett. 
While the district court ruled that 
Sealock failed to show actual injury to 
his heart, the Court of Appeals held 
that the unnecessary delay occasioned 
by Barrett caused Sealock unnecessary 
and wanton infliction of pain. Barrett 
“disregarded the excessive risk” to 
Sealock’s health “that could result from 
the delay.” The two prongs of an 8th 
Amendment claim could thus be met: a 
heart attack is a sufficiently serious 
medical need and delaying treatment 
amounts to deliberate indifference to 
this serious medical need. 

The Court also reversed the sum- 
mary judgment in favor of Havens. 
While the district court found Havens 
was at most negligent, the Court of 
Appeals found from Havens’ own depo- 
sition that if he knew there was 
unexplained chest pain that it would be 
more than malpractice or negligence to 
fail to call an ambulance. Havens claims 
he did not know of the chest pain, but 
Nurse Huber claims he did. Factual dis- 
putes cannot be resolved on summary 
judgment and reversal is thus man- 
dated. See: Sealock v. Colorado, 218 
F.3d 1205 (10th Cir. 2000). ■ 
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PLN Sues Utah Jail Over Publication Ban; 

Jail Settles 


Washington Department of Corrections’ 
Address Requirement Illegal 


T he Washington Court of Ap 
peals has held that the Wash- 
ington Department of Corrections 
(DOC) lacks statutory authority to re- 
quire a prisoner to obtain a preapproved 
residence location and living arrange- 
ment prior to release unless that 
condition was imposed by the sentenc- 
ing court. However, this ruling only 
applies to prisoners sentenced for crimes 
occurring between 1991 and 1996. 

In 1991, Ricardo Capello entered an 
Alford plea to one count of first de- 
gree kidnapping with sexual motivation. 
As a result of this conviction, Capello 
is required to serve a term of commu- 
nity placement following his release 
from prison. Community placement 
begins either when a prisoner is trans- 
ferred to community custody on his 
good time release date, or when he 
reaches his maximum release date, 
whichever comes first. A prisoner may 
not be transferred to community cus- 
tody on his early release date unless 
the DOC approves his release plan; 
otherwise he or she remains incarcer- 
ated until the expiration of his maximum 
term. 

in the present case, Capello has 
committed no rule infractions while in 
prison and, thus, has been accumulat- 
ing good time credits, which have 
significantly shortened his sentence. 
However, the DOC informed Capello 
that he must obtain a preapproved resi- 
dence location and living arrangement 
prior to being transferred to commu- 
nity custody on his early release date. 
Capello complained to DOC officials 
that submitting such an address was 
not a court ordered condition of his 
community placement, and that the 
DOC could not require him to obtain 
one without a court order. The com- 
plaint was returned as “non-grievable”, 
and Capello sought judicial review by 
filing a personal restraint petition. 

In the Court of Appeals, the DOC 
sought to justify its actions by argu- 
ing that it was permitted to require 
Capello to obtain a preapproved resi- 
dence location prior to release as part 
of its overall authority to award good 
time and transfer prisoners to commu- 
nity placement. Capello countered that 
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the DOC’s position could not be rec- 
onciled with former RCW 9.94A.120, 
which, at the time of Capello’s sentenc- 
ing, authorized only the sentencing 
court to impose community custody 
and corresponding conditions of re- 
lease. Thus, argued Capello, because 
the sentencing court rejected the ad- 
dress requirement as a condition of 
community placement, the DOC could 
not prevent his release by requiring 
him to submit a preapproved residence 
location. 

Accepting Capello’s argument, the 
Court of Appeals held that only the 
sentencing court, not the DOC, had au- 
thority to order community placement 
under the version of RCW 9.94A.120 
in effect at the time Capello entered his 
plea. Moreover, the Court recognized 
that only the sentencing judge had 
authority to impose the preapproved 
residence location requirement as part 
of Capello’s community placement. 
Thus, the Court granted Capello’s pe- 
tition and directed the DOC to transfer 
him to community placement on his 
early release date without the need for 
a preapproved residence location and 
living arrangement. See: In re Capello, 
106 Wn.App. 576, 24 P.3d 1074 (Div. I. 
Wa. App. 2001) . 

It is important to note that this rul- 
ing is extremely narrow. The Court’s 
holding pertains only to those versions 
ofRCW9.94A.120 in effect from 1991 
to the first part of 1 996. For example, in 
1991 the preapproved address require- 
ment was not a mandatory condition 
of community placement under the stat- 
ute and, to make the requirement 
applicable, the trial court had to spe- 
cifically impose it as a condition of 
community placement. So, if a prisoner 
was sentenced under the 1991 version 
of RCW 9.94A.120 and the trial court 
did not impose the address require- 
ment, the DOC cannot now force them 
to submit an address prior to their early 
release date. 

However, in 1992 the Legislature 
made the address requirement a man- 
datory condition of community 
placement under RCW 9.94A.120 un- 
less the condition was specifically 
waived by the sentencing court. There- 
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fore, under this version of the statute, 
the DOC can require a prisoner to sub- 
mit an address prior to release unless 
their judgment and sentence indicates 
otherwise. 

Finally, or more appropriately, un- 
fortunately the Legislature again 
amended RCW 9.94A.120 to authorize 
the DOC to “impose any appropriate 
conditions on sex offenders during their 
community custody terms. ...” See: 
SSB 6274, Laws of 1 995-96, ch. 275, sec. 
2 (effective June 6, 1996). Thus, if a pris- 
oner was sentenced under this statute 
the DOC can impose any condition, in- 
cluding the address requirement, upon 
them prior to release. 

Obviously, if a prisoner was sen- 
tenced for a crime committed between 
1984 and 1989, when Washington first 
enacted determinate sentencing, 
they have no community placement 
whatsoever, and the preapproved 
residence location requirement is in- 
applicable. | 
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Conditions of Confinement: 

Washington State Prisoner Sues Over Twelve, Harsh Days in Strip Cell 

by Silja J.A. Talvi 


I n the early morning hours of 
February 2, 1998, at Clallam 
Bay Correctional Center (CBCC), 
Washington State prisoner Sylvester 
Mahone felt like he had had enough. 
Locked up in isolation in one of 
Washington State’s six Intensive 
Management Units (IMUs) — the 
kind of bare-bones, supermax con- 
crete isolation cells increasingly 
common in state and federal pris- 
ons — Mahone was infuriated that a 
guard had spit in his food during the 
dinner shift. 

Mahone complained immediately 
to the IMU booth guard as his anger 
mounted. Alone and isolated from 
the rest of the prison population, 
Mahone began to jump up and down 
on the middle of his bed, which was 
itself attached to a concrete parti- 
tion. A big man at 6 ’ 1 ”, Mahone 
managed to break the cell partition, 
and then used a piece of rebar from 
that partition to break out the small 
back and front windows of his isola- 
tion cell. 

Mahone has admitted his ac- 
tions, both through his lawyer and 
in a Washington court deposition 
earlier this year. And while 
Mahone’s actions are not in dispute, 
the 12 days that ensued have raised 
renewed questions about the general 
treatment of prisoners in supermax 
isolation cells. 

A lawsuit filed against the 
Washington Department of Correc- 
tions (DOC) and the State of 
Washington last year alleges that 
Mahone was left naked and without 
adequate food, water or other essen- 
tials for an extended period of time 
in a CBCC “strip cell.” 

Tacoma attorney Stone Grissom 
of Gordon, Thomas, Floneywell, 
Malanca, Peterson & Daheim L.L.S., 
explains that the decision on the part 
of the IMU guards to leave Mahone 
in a strip cell for 12 days not only 
violated his right to due process, but 
that it also constituted a form of cruel 
and unwarranted punishment for 
Mahone’s uncharacteristic outburst. 


Mahone was denied access to 
clothing, bedding, toilet paper, exer- 
cise, hot food, and only limited 
opportunities for drinking water and 
bathing. At one point, a half-blanket 
ordered by a prison nurse to cover 
Mahone’s numbing feet was removed 
by prison guards after the nurse left 
his cell. 

“It was extreme torture,” says 
Grissom, in reference to the fact that 
Mahone spent the first three days in 
the strip cell completely naked, sleep- 
ing on a cold, concrete floor in the 
middle of winter. 

Grissom is seeking a permanent 
injunction prohibiting the punitive 
use of strip cells, as well as compen- 
satory damages for physical and 
emotional distress suffered by 
Mahone. 

“[Mahone] is angry and out- 
raged at what’s gone on. This has 
had a lasting effect on him. And what 
makes this case so horrible is that 
there’s no defense to it,” Grissom 
stressed. “[The defendants] are so 
smirky about their actions ... they 
think that what they did was com- 
pletely justified, which makes me 
think that there is a continuum of 
abusive behavior that other inmates 
are being subjected to.” 

In a brief phone interview from 
the Washington State Penitentiary to 
which he was recently transferred, 
Mahone, a 29-year-old African 
American man incarcerated on an at- 
tempted murder charge, indicated that 
he was only one of many to have en- 
dured similar kinds of abuses in IMU 
and strip cell settings. 

Through his lawyer, Mahone lik- 
ened the experience of being left in 
the strip cell — naked and in the 
middle of winter — to going into one’s 
own garage in the middle of winter, 
cracking open one of the windows, 
taking off one’s clothes and lying on 
a concrete floor: “You realize that 
there’s no place to go, no way to lie 
down to be warm, no way to warm 
your feet, your body, there’s nothing 
but the freezing cold.” 


The Washington Department of 
Corrections declined to discuss the 
specifics of the case, citing a policy 
of not granting interviews about 
pending litigation. 

CBCC IMU Custody Unit Super- 
visor Tom DeLong emphasized that 
stays in strip cells are always con- 
tingent on a prisoner’s behavior. 
“We have to protect the inmate and 
everybody in the institution ... it’s a 
difficult balance.” 

DeLong added that confinement of 
a prisoner to a strip cell is carefully con- 
sidered, and that such confinement is 
reviewed both daily and weekly to en- 
sure release from the strip cell when 
the prisoner is no longer a threat to him- 
self or to those around him. 

Part of the justification for the 
extended strip cell lock-up appears 
to have been the fact that several 
other prisoners began to smash their 
cells after Mahone was extracted from 
his cell, and that the guards in 
charge seem to have put the blame 
for those acts on Mahone. 

In a court declaration filed with 
the U.S. District Court Western Dis- 
trict of Washington at Tacoma, CBCC 
Associate Superintendent Kathy 
Kaatz explains that her decision to 
authorize the extension of Mahone’s 
confinement in the strip cell stems 
from the fact that he “remained defi- 
ant.” According to Kaatz, who was 
a Correctional Program Manager at 
the CBCC IMU when Mahone was 
placed in the strip cell, Mahone’s 
defiance took the form of the filing 
of an emergency grievance (regard- 
ing the cold temperature of the cell) 
which was deemed to be “non-emer- 
gent.” 

“Inmates are aware that emer- 
gency grievances are for life 
threatening situations and are not to 
be filed over temperature issues,” 
stated Kaatz in her declaration. “Al- 
though Inmate Mahone had remained 
quiet, I was still concerned about the 
extreme destructiveness he had mani- 
fested and his mask of compliance,” 
said Kaatz. “I was not ready to have 
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Inmate Mahone move about the IMU 
for recreation and showers and pos- 
sibly spark another riot. Six IMU 
cells had been rendered unusable. 
These high cost cells are needed to 
house dangerous inmates.” 

A cell extraction video obtained 
by this reporter makes clear what 
subsequent depositions of DOC em- 
ployees have reiterated: once 
removed from his cell, Mahone was 
completely compliant, allowing him- 
self to be cuffed, escorted out of the 
IMU pod, stripped of clothing, and 
placed in a cell without incident. 

On video tape, Sgt. Bradley Hatt 
- who assembled the cell extraction 
team - states the following: 
“Mahone was compliant and cuffed 
up and no force was necessary to 
remove him from the cell.” 

Footage from the tape also dem- 
onstrates that while other prisoners 
in the IMU were yelling and scream- 
ing at the sight of Mahone being 
escorted, Mahone stayed quiet and 
even respectful toward the guards 
maneuvering him from place to place. 

Other prisoners are also subse- 
quently shown being extracted from 
their cells. In one case, guards use 
OC spray to force the prisoner to 
comply, leaving him gagging, drool- 
ing and retching as he is dragged out 
backwards from his IMU cell, before 
being hosed off and laid on his stom- 
ach on a concrete floor. 

“That wasn’t cool, man. That 
cat was cuffin’ up, man,” says a pris- 
oner in an adjacent cell when he 
witnesses the extraction using OC 
spray. 

At no point - in the video or in 
court depositions - does it appear 
that Mahone ever exhorted or en- 
couraged other prisoners to cause 
destruction to their cells. 

But in the CBCC form identify- 
ing the reason for why Mahone was 
placed in the strip cell, Sgt. Steve 
Brooks states that the “inmate took 
part in riotus behaivor [sic] in E- 
Unit.” 

In examining the circumstances 
of this case, nationally respected 
correctional consultant Thomas A. 
Rosazza (author of the Jail Inspec- 
tion Manual for the National Institute 
of Corrections and a trainer for the 


American Correctional Association 
as well as the American Jail Associa- 
tion) came to his own conclusions 
about the events that transpired in 
that near-two-week period: “Clallam 
Bay staff did not have adequate or 
sufficient justification to extend Mr. 
Mahone’s conditions of confinement 
and that Mr. Mahone’s behavior was 
in no way related to the punishment 
imposed.” 

In his written statement, Rosazza 
stated, in no uncertain terms, that it 
was his opinion that staff violated 
certain policy, procedure, and correc- 
tional practices in ordering and 
extending Mahone’s conditions of 
confinement. 

“His condition of confinement was 
as stark as it could be ... It is my opin- 
ion that the use of the strip cell 
required a burden of justification which 
staff did not meet in this case. In the 
absence of such justification, the use 
of the strip cell ... was arbitrary at best 
and was punishment at worst,” wrote 
Rosazza in his declaration. 

Washington Administrative 
Code (WAC) and DOC directives ex- 
pressly prohibit lowering the 
quantity or nutritional value of food, 
or the deprivation of clothing, bed- 
ding or normal hygienic 
materials — when used as disciplinary 
measures. [Seee.g.: WAC 137-28- 
370.] Yet in practice, critics have 
charged, officials have been doing 
this for at least a decade. 

In one case in 1999 (previously 
reported in PLN ), prisoner Rodney 
Gitchel was placed in four-point re- 
straints at the order of the 
psychiatrist for two months in the 
Monroe Correctional Complex in 
Washington. 

After roughly 50 days of 24- 
hour-a-day restraint, Gitchel 
struggled free and assaulted the next 
guard who entered his cell. 

On March 3, 2000, Gitchel was ac- 
quitted of assault charges that would 
have resulted in another five years 
of imprisonment because of the 
harshly punitive conditions of his 
confinement. 

Both Grissom and Rosazza have 
noted that Mahone was never 
granted due process, nor given any 
specific behavioral goals to attain. 


“He was thus subject to the whim 
of the officials who placed him there 
as to the length and conditions of his 
confinement,” added Rosazza. 

Noted prison psychiatrist Terry 
Kupers, the author of Prison Mad- 
ness: The Mental Health Crisis 
Behind Bars and What We Must Do 
About It, has studied the increasing 
frequency of extremely punitive con- 
ditions of incarceration, with a 
particular emphasis on the psycho- 
logical impact of isolation cells. 

“Placing a prisoner in a strip cell 
for longer than a few hours is an ex- 
tremely demeaning and humiliating 
form of punishment,” he explains. “It 
is entirely counterproductive in terms 
of behavior modification and violates 
all standards of medical care, human 
decency and human rights.” 

“Human beings are human be- 
ings,” adds Grissom solemnly. “Even 
if you’re incarcerated, you do not 
give up your right to human dignity.” 

See: Sylvester Mahone v. Joseph 
Lehman, et al, Case No. C98-5412 
FDB. ■ 
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PLN Sues Washington DOC 
Over Mail Censorship - Again 


O n November 27, 200 1 , Prison 
Legal News sued Washing- 
ton Department of Corrections (DOC) 
officials across the state for its poli- 
cies and practices of censoring mail 
items sent by PLN to Washington state 
prisoners. The suit names DOC Secre- 
tary Joseph Lehman, Deputy Secretary 
Eldon Vail, regional administrators Jim 
Blodgett and Carol Porter as defen- 
dants, as well as the superintendents 
of the prisons at Airway Heights, 
Clallam Bay, Shelton, Monroe, McNeil 
Island, Stafford Creek, Walla Walla and 
Purdy. 


Despite suffering wretched 
defeats on this issue three 
times previously, the 
Washington DOC claims it 
only has to deliver the 
Prison Legal News 
magazine, and remains free 
to destroy PLN ’ s other 
mailings sent via standard 
mail. 


For the past several years, the 
Washington DOC has censored PLN 
subscription and book flyers and sub- 
scription renewal notices sent to 
Washington prisoners claiming they 
are “catalogs.” The DOC prohibits pris- 
oners in its custody from receiving 
“catalogs.” This suit challenges the 
constitutionality of the “catalog” ban 
since the DOC makes no provision for 
prisoners to have access to book or 
magazine “catalogs”, especially PLN’s. 
The Washington DOC has also re- 
fused, on several occasions; to deliver 
books distributed by PLN to Washing- 
ton prisoners by claiming the books 
were not sent by a “publisher or ven- 
dor.” PLN is challenging the 
constitutionality of the “publisher 
only” rule as applied to the materials 
shipped by PLN. 

The suit also challenges the Wash- 
ington DOC’s practice of destroying, 
without notice to the sender or intended 
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recipient, mailings sent via standard 
non-profit postage rates (aka “bulk 
mail”). This includes reader surveys, 
fundraisers, legislative action alerts, 
etc. The Washington DOC has been 
successfully sued three times before 
this in cases involving PLN sending 
standard rate mail to Washington pris- 
oners. Despite suffering wretched 
defeats on this issue three times previ- 
ously, the Washington DOC claims it 
only has to deliver the Prison Legal 
News magazine, and remains free to de- 
stroy PLN’s other mailings sent via 
standard mail. 

The suit also challenges the 
Washington’s DOC practice of censor- 
ing court rulings and pleadings sent by 
PLN to Washington prisoners, espe- 
cially to PLN’ s editor, Paul Wright. PLN 
has also sued the Washington DOC 
over this issue in the past, which re- 
sulted in a settlement. 

The complaint seeks injunctive 
and declaratory relief that these poli- 
cies and practices violate PLN’s 
constitutional rights to free speech and 
due process of law. PLN is also seek- 
ing compensatory and punitive 
damages along with its attorney fees 
and costs. The case has been assigned 
to judge Robert Lasnick in the federal 
court in Seattle. PLN is represented in 
this case by Jesse Wing of the Seattle 
law firm of McDonald, Hogue and 
Bayless. See: Prison Legal News v. 
Lehman, USDC WDWA, Case No. 
CV01-1911L. 

This is the sixth suit involving 
the censorship of PLN that has been 
filed against the Washington DOC in 
the past six years. One case is still 
pending, the other four resulted in 
judgments against the DOC, (see: 
Miniken v. Walter, 978 F. Supp. 1356 
(ED WA 1997); MacF arlane v. 
Walter, unpublished; and Crofton v. 
Roe, 170 F.3d 957 (9th Cir. 1999)) or 
in settlement (see: Humanists of 
Washington v. Lehman). The seem- 
ingly pathological desire of 
prisoncrats to keep PLN out of Wash- 
ington prisons seems to outweigh 
any considerations for either the 
constitution or the public fisc. | 
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Minnesota Cost-of-Confinement 
Surcharge Upheld 


T he Court of Appeals of Min- 
nesota has upheld a sur- 
charge imposed on prisoners in 
custody of the Minnesota Department 
of Corrections (DOC). The case had 
been filed as a class-action suit in a 
Minnesota district court challenging 
a DOC rule imposing a 10% cost-of- 
confinement surcharge, subject to 
specific exemptions, on monies sent 
to prisoner accounts from outside 
sources. The proposed class had in- 
cluded prisoners and non-prisoners 
who sent money to prisoners. The 
district court did not certify the class 
but granted summary judgment to 
DOC. Plaintiffs appealed. 

Minnesota Statute § 243.23, sub- 
division 3 (2000), authorizes DOC to 
make prisoners pay from their wages 
“or other funds in an inmate account ... 
expenses in the following order of pri- 
ority ... (6) room and board or other 
costs of confinement.” Effective Sep- 
tember 1, 1999, DOC Commissioner 
Sheryl Ramstad Hvass ordered DOC to 


begin collecting 10% of all non-exempt, 
non-wage funds sent to DOC prison- 
ers (exempting certain fund sources), 
in January 2000, three prisoners and 
three non-prisoners who sent money 
to prisoners sued DOC claiming that 
DOC acted beyond statutory authority 
in promulgating the rule and violated 
the Minnesota Administrative Proce- 
dures Act. Plaintiffs further claimed due 
process violations, illegal property tak- 
ings, and an illegal differential tax under 
the Minnesota Constitution. 

The district court dismissed the 
non-prisoner plaintiffs for lack of 
standing, and the appeals court agreed. 
The appellate court, approving the dis- 
trict court ruling, held that money sent 
to a prisoner is a gift. Once the gift is 
sent to the prisoner, even though the 
prisoner does not have complete con- 
trol of his money, the non-prisoner 
donor vests the gift in the prisoner and 
loses standing to litigate. 

Analyzing Minn.Stat. § 243.23 
(2000), the appeals court found that 


DOC had statutory authority to take 
prisoners’ monies as the rule pre- 
scribed. Moreover, DOC’s rule was 
found to be an internal management 
rule not subject to the Minnesota Ad- 
ministrative Procedures Act. 

Analyzing the due process claim 
under the standard in Mathews v. 
Eldridge, 424 U.S. 319 (1976), the 
Court found that the prisoners’ pri- 
vate interests in their accounts was 
limited. The risk of erroneous depri- 
vation was held to be small, and the 
state’s interest in collecting the sur- 
charge was given great weight. Thus, 
no constitutional violation was found. 

Looking at the facts of the case, 
and following Penn. Central Transp. 
Co. v. City of New York, 438 U.S. 104, 
130-131 (1978), the Court rejected 
plaintiffs’ “takings” claim. Because 
the non-prisoner litigants lacked 
standing, the Court declined to ad- 
dress the tax issue. See: Weber v. 
Hvass, 626 N.W.2d 426 (Minn. App. 
2001 ). ■ 
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Feces 

T he Court of Appeals for the 
Tenth Circuit has reversed a 
district court’s order dismissing a 
prisoner’s complaint for delay of 
medical care and being forced to live 
in a feces covered cell for three days. 
State prisoner Joe R. McBride filed 
suit under 42 U.S.C. § 1983 against 
various employees of the Oklahoma 
County Detention Center (OCDC), 
alleging violation of his constitu- 
tional rights under the Eighth and 
Fourteenth Amendments. The dis- 
trict court dismissed for failure to 
state a claim, Federal Rule of civil 
Procedure 12(b)(6). 

Prior to being imprisoned 
McBride suffered a gunshot wound 
to the leg and underwent surgery. At 
OCDC, McBride experienced pain in 
his leg and was treated by Dr. Harvey 
on April 10, 1997. After being 
treated, McBride continued to expe- 


Jail Not a Dwelling 
Under Federal Housing Act 


A federal district court in 
New Mexico ruled that a city 
jail is not a dwelling for purposes of 
the Fair Housing Act (FHA) and 
granted defendants’ motion for dis- 
missal of plaintiff’s claim of sexual 
discrimination in the provision of hous- 
ing. 

In June 1998, plaintiff Soma Garcia 
was confined in the Hobbs (New 
Mexico) City Jail. Defendant Jorge 
Condarco approached her, fondled her, 
took her to the laundry room and forced 
her to perform oral sex. Condarco sub- 
sequently pled guilty to criminal sexual 
penetration of Garcia. 

In February 2000, Garcia filed a 
complaint in federal court alleging 
civil rights violations where, in Count 
III, she claimed that defendants, in 
violation of the FHA, discriminated 
against her on the basis of sex. The 
question before the court was 
whether the city jail constituted a 
residence or dwelling as defined by 
the FHA. 

The FHA, 42 U.S.C. § 3601 etseq. 
provides that it is unlawful to dis- 
criminate against, any person in the 


provision of a dwelling because of 
sex. The FHA describes a dwelling 
as any building which is occupied 
or designed for occupancy as a resi- 
dence. 

On the surface, said the court, the 
superficial similarities between the jail 
and other structures found to be 
dwellings caused disagreement over 
the dwelling status of a jail. The fea- 
tures in common between the jail and 
dwellings within the meaning of the 
FHA should not, however, obscure the 
glaring differences between them, said 
the court. The Hobb’s City Jail was 
not designed nor intended as a resi- 
dence for detainees; rather, it was 
designed and intended to be a penal 
facility. Thus, the primary purpose of 
the FHA has no application to the 
prison context. 

For these reasons, the court con- 
cluded that the Hobbs City Jail, was 
not a. dwelling within the meaning of 
the FHA and defendants’ motion to 
dismiss Count III of plaintiff’s com- 
plaint was granted. See: Garcia v 
Condarco, 114 F.Supp.2d. 1158 (DNM 
2000 ). ■ 


Covered Cell States Claim 


rience pain and filed multiple griev- 
ances and sick call slips informing of 
his pain. McBride was not seen again 
by Dr. Harvey until May 30, 1997. 
The district court denied the claim 
because McBride did not allege sub- 
stantial harm from the delay. The 
Tenth Circuit, however, held that 
McBride alleged the delay caused 
him “not to have full function of [his] 
leg to this day.” Case precedent al- 
lows officials to be “held liable when 
[a] delay results in a lifetime handi- 
cap or a permanent loss.” 

McBride also alleged he was 
forced to live in a feces covered cell 
for three days. The Court stated that 
conditions, such as a filthy cell, may 
be tolerable for a few days. How- 
ever, “the length of time a prisoner 
must endure an unsanitary cell is 
[simply] one factor in the constitu- 
tional calculus;” equally important is 


“the degree of filth endured.” The 
length of time decreases as the level 
of filth increases. 

The Court found that human 
waste is considered particularly of- 
fensive so that courts have been 
especially cautious about condoning 
conditions that include a prisoner’s 
proximity to it. 

The Court held that McBride’s 
claim that he spent three days in 
close proximity to human waste dem- 
onstrates a sufficiently serious 
condition of confinement. The Court 
also held that McBride alleged suffi- 
cient facts to show deliberate 
indifference. This was premised on 
the fact that guards allowed clean- 
ing of the cellblock, but not 
individual cells. Readers should note 
that this is not a ruling on the mer- 
its. See: McBride v. Deer, 240 F. 3d 
1287 (10th Cir. 2000). ■ 
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$2.2 Million Award for New Mexico Prison 
Bug Spray Injuries 


Denial of Habeas 
Corpus Parole 
Challenge Reversed 

T he Third Circuit Court of Ap- 
peals has reversed the denial 
of a habeas corpus petition which 
challenged the federal Parole 
Commission’s denial of parole with 
a 15-year setback. The Court, how- 
ever, did not order a new hearing but 
only that the Parole Commission pro- 
vide a new statement of reasons. 

Christopher Furnari was sen- 
tenced in 1986 to 100 years on 
racketeering charges. At his initial 
parole hearing, the Parole Commis- 
sion concluded that Furnari was a 
Category Eight (the highest pos- 
sible) based on unproven allegations 
of prior homicides. This meant 
Furnari’s next de novo parole hear- 
ing would be in 15 years. Most of 
these unproven allegations were 
made by government informants 
connected to the Lucchese crime 
family, in particular, a person named 
Anthony Casso. 

Furnari filed a federal habeas 
corpus petition challenging the de- 
nial of parole. The district court 
found that there was a rational basis 
for the Commission’s decision and 
denied relief. While the habeas cor- 
pus petition was pending, Furnari 
had a two year interim review of his 
original parole hearing where he pro- 
vided the Commission with an 
affidavit of a deputy U.S. attorney 
stating that Casso was unreliable. 
The Commission was not persuaded. 

On Appeal, the Court took judi- 
cial notice of the deputy U.S. 
attorney’s affidavit and found that 
it represented significant informa- 
tion bearing on the allegations of 
Furnari’s responsibility for unrelated 
homicides. Since the Commission is 
required to “state with particularity 
the reasons” for a parole denial, the 
Court found that the Commission 
must provide a proper statement of 
reasons after the interim hearing and 
cannot continue to rely on its prior 
statement of reasons. See: Furnari 
v. Warden, Allenwood Federal Corr. 
Inst., 218 F. 3d 250 (3rd Cir. 2000). ■ 


T he Tenth Circuit Court of Ap- 
peals upheld a trial court 
award of $2.2 million to three prison 
workers who suffered permanent inju- 
ries when an exterminator company’s 
employee sprayed toxic pesticide in 
their presence. 

In April 1997, Vickie Bielicki, Marta 
Romana, and Cindy Vigil were working 
at the New Mexico State Prison when 
Marquis Sanchez, an employee of the 
Terminix International Company, L.P., 
sprayed Conquer, a toxic pesticide, in their 
presence. The three women became vio- 
lently ill and suffered permanent, chronic 
injuries as a result of the exposure. 

Before trial, Terminix admitted 
Sanchez had been negligent and 
Terminix was liable. The only issues 
tried were the amounts of compensa- 
tory and punitive damages. The jury 
awarded compensatory damages of 
$60,700 to Bielicki, $77,800 to Romana, 
and $3 1,600 to Vigil, plus punitive dam- 
ages of $728,400 to Bielicki, $933,600 
to Romana, and $379,2,00 to Vigil. On 
appeal, Terminix challenged the award 
and amount of punitive damages. 

Under New Mexico law, punitive 
damages may be imposed on an em- 
ployer for an employee’s misconduct if 
evidence shows that the employer con- 
tributed to that misconduct. The trial court 
jury found that David Minder, Sanchez’s 
supervisor, authorized Sanchez to treat the 
prison facility with Conquer even if people 
were present and that Minder was more 
concerned with spraying the prison than 
with the injured people. 

Prison officials had told Minder not 
to spray Conquer with inmates or staff 
present, but Minder did not communicate 
that information to Sanchez. On arrival at 
the prison, Sanchez encountered prison- 
ers and staff at the application site but 
sprayed Conquer nonetheless because he 
was following Minder’s orders. 

The record showed that Terminix 
disregarded safety practices during 
pesticide applications. Sanchez was 
neither properly trained nor licensed 
at the time of the application. Prison 
guard Cayetano Trujillo accompanied 
Sanchez during the spraying but 
Terminix failed to provide him with pro- 


tective clothing or a respirator. Trujillo 
asked Sanchez for the Material Safety 
Data Sheet on Conquer but it was not 
in the truck as required by U.S. Depart- 
ment of Labor regulations. 

After Sanchez informed Minder that 
“a few inmates and some office personnel 
got sick” after the spraying, Minder told 
Sanchez not to worry, about it. Another 
Terminix supervisor, Rick Boss, chose to 
make a joke of the incident stating that 
Sanchez was saving the taxpayers money 
by “getting rid of the inmates.” 

Terminix argued that Minder did not 
know all the details of the events at the 
prison and therefore never intended to 
ratify Sanchez’s conduct. The Court dis- 
agreed, finding that where “ignorance of 
facts arises from a principal’s own failure 
to investigate and the circumstances are 
such as to put a reasonable man upon 
inquiry, he may be held to have ratified even 
though he may have lacked full knowl- 
edge.” The Court explained that 
“[rjatification requires ‘either knowledge of 
the material facts, or circumstances suffi- 
cient to put a reasonable person on notice 
to inquire into these facts,’ not both.” 

Because the evidence supported 
Terminix’s indifference to and reckless 
disregard for the health and safety of 
the plaintiffs, the appellate court found 
that the award of punitive damages was 
appropriate and reasonable. See: 
Bielicki v. Terminix, 225 F.3d 1159 (10th 
Cir. 2000). ■ 


Attention Prison Rape Victims 

I am a joumalistwriting a story about 
prison rape and am looking for victims, 
aggressors, witnesses and lawyers to 
interview. If you have been incarcer- 
ated in New York (especially Rikers Is- 
land), New Jersey, Connecticut or East- 
ern Pennsylvania, and you would be 
willing to discuss the issues surround- 
ing prison rape, please contact me. 

Michael Gartland 
83 Post Avenue, apt. 54 
New York, NY 10034 

Correspondences will be kept discreet, 
and names can be kept anonymous if 
desired. 
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Vague Confidential Information and Gang 
Allegations Held Insufficient 
to Justify Close Custody Ruling 

by John E. Dannenberg 


Parole Revoked for 
Refusing Medication 

T he Eighth Circuit Court of Ap- 
peals has held that parole can 
be revoked if the parolee refuses medi- 
cation as part of an agreed mental 
health treatment plan. 

Randy Closs, who has a long-term 
diagnosis of schizophrenia, was 
granted conditional parole from the 
South Dakota State Penitentiary. As 
part of his parole conditions, Closs 
sought psychiatric treatment for his 
schizophrenia at a mental health facil- 
ity. When he was prescribed 
psychotropic drugs he refused to take 
them and his parole was revoked. 

Closs filed a habeas corpus peti- 
tion pursuant to 28 U.S.C. § 2254. The 
federal district court granted the peti- 
tion, finding that Closs’ due process 
rights were violated by a revocation 
based on exercising his right to refuse 
medication and that the State’s proce- 
dures, which placed heavy emphasis 
on parole agents, was constitutionally 
inadequate. See: Closs v. Weber, 87 
F.Supp.2d 921 (D.S.D. 1999). 

The Court of Appeals reversed, 
finding first that habeas relief was not 
available since the revocation of con- 
ditional parole did not violate clearly 
established federal law nor was it an 
unreasonable application of federal law. 
The Court relied heavily on its finding 
that the state courts, which denied 
Closs’ state habeas petition, “could 
reasonably have concluded” that Closs 
was not forcibly medicated but agreed 
to the medication; that the parole con- 
ditions included the medication; and 
that his due process rights were not 
violated by the parole revocation. Sec- 
ond, beyond that applicability of 
habeas corpus, the Court found that 
while the parole agreement did not spe- 
cifically require Closs to take 
medication, it did require treatment 
which the Court held necessarily in- 
cluded drugs prescribed as an integral 
part of the treatment. “Thus in return 
for receiving the discretionary benefit 
of parole,” Closs agreed to “treatment 
for his mental illness.” See: Closs v. 
Weber, 238 F.3d 1018 (8th Cir. 2000). ■ 


C onnecticut prison authori- 
ties’ non-specific allega- 
tions regarding “past gang 
affiliation” and “vague [confidential] 
information” were found to be insuf- 
ficient to provide due process to 
inform the basis for an adverse ad- 
ministrative housing hearing, the 
Second Circuit US Court of Appeals 
held. It further held that a finding of 
“atypical and significant hardship” 
under Sandin v. Connor, 515 US 472, 
484 (1995), would turn on the dura- 
tion and conditions of the adverse 
housing placement. 

Connecticut state prisoner Der- 
rick Taylor sued prison authorities 
under 42 U.S.C. § 1983 forputting him 
in indefinite “close custody” hous- 
ing because of allegations regarding 
prison unrest and his alleged past 
gang affiliation. He complained that 
the hearing notice he was given de- 
nied his due process rights because 
it did not have sufficient specificity 
to permit him to know what he was to 
defend against. The charges in the 
hearing were based solely on unin- 
formative language, such as: “past 
admission to outside law enforce- 
ment about involvement with [the] 
Latin Kings”; “recent tension in 13- 
Unit involving gang activity”; and 
“statements by independent confi- 
dential informants.” 

Taylor further propounded, rely- 
ing on Sandin, that his resultant 
placement in indefinite “close cus- 
tody” housing [restrictions similar to 
administrative segregation] consti- 
tuted “atypical and significant 
hardship” and sought injunctive relief. 

Vacating the District Court’s 
grant of summary judgment for de- 
fendant prison officials, the Court of 
Appeals first ruled that the prison au- 
thorities’ notice violated Taylor’s due 
process rights because it was insuf- 
ficient as a matter of law to permit 
him to marshal the facts in his de- 
fense and to clarify what the charges 


were, as set forth in Wolff v. 
McDonnell, 418 US 539, 564 (1974). 
“The notice does not contain spe- 
cific allegations of conduct 
indicating current involvement with 
the Latin Kings, nor does it indicate 
which of his actions while incarcer- 
ated formed the basis for believing 
him to be a member of a security risk 
group.” Moreover, his Freedom Of 
Information Act requests for further 
evidentiary disclosure were denied 
on the basis of “confidentiality.” 

The Court went on to find that 
defendants’ use of “confidential in- 
formation” likewise afforded 
insufficient due process, absent any 
contemporary findings as to the reli- 
ability of the informants, because it 
therefore did not rise to the level of 
“some evidence” as required by Su- 
perintendent v. Hill, 472 US 445, 
455-56(1985). 

The Second Circuit also vacated 
the district court’s grant of the 
prison authorities’ cross motion for 
summary judgment, which had al- 
leged Taylor failed to demonstrate 
Sandin hardship. 

On remand, the district court 
must initially deal with the procedur- 
ally flawed administrative hearing 
“consistent with [the Court of 
Appeal’s] opinion.” If it later 
reaches an “atypical and significant 
hardship” analysis, it must first con- 
sider both the duration of Taylor’s 
segregation (See: Colon v. Howard, 
215 F.3d 227, 23 1-32 (2d Cir.2000)) and 
the severity of his close custody 
confinement as compared to other 
categories of confinement (See: Sims 
v. Artuz, 230 F.3d 14, 23 (2d Cir.2000)). 
To ultimately prevail under Sandin, 
however, Taylor’s burden would ad- 
ditionally be to show that he had a 
state created protected liberty inter- 
est in remaining free from that 
confinement. See: Taylor v. 
Rodriguez, 238 F.3d 188 (2d. Cir. 
2001 ). ■ 
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PLRA Constitutional, 

Most of Ruiz Relief Terminated in Texas Suit 

by Matthew T. Clarke 


T he Fifth Circuit Court of Ap- 
peals has upheld the consti- 
tutionality of the termination 
provisions of the PLRA, 18 U.S.C. § 
3626. On remand, the district court 
terminated most of the relief previ- 
ously ordered in the Ruiz case. 

This involves a class-action law- 
suit brought under 42 U.S.C. § 1983 
in 1972, alleging unconstitutional 
conditions in the Texas prison sys- 
tem (TDCJ-1D) which has been 
extensively reported in PLN. The 
suit resulted in a 1981 consent de- 
cree, which was affirmed in part on 
appeal and caused sweeping 
changes to TDCJ-ID. Following the 
enactment of the Prison Litigation 
Reform Act (PLRA) in 1996, the de- 
fendants filed motions to terminate 
relief under the immediate termina- 
tion provision, 18 U.S.C. § 3626(b)(2), 
and two-year termination provision, 
18 U.S.C. § 3626(b)(l)(a)(iii) of the 
PLRA. The district court held a hear- 
ing and declared the termination 
provisions of the PLRA unconstitu- 
tional as violating the separation of 
powers doctrine by reopening final 
judgments of Article III courts. The 
district court also made an alternate 
finding of unconstitutional condi- 
tions in TDCJ-ID in the areas of use 
of force, administrative segregation, 
and prisoner protection. Defendants 
appealed the denial of the motions 
to terminate. 

Joining every circuit that has 
considered the issue, the Fifth Cir- 
cuit held that the PLRA termination 
provisions are constitutional. The 
Fifth Circuit held that injunctions are 
ongoing, subject to modification, 
and therefore not final judgments, 
which could not be reopened. 

The Fifth Circuit also held that 
the findings made by the district 
court were improperly made in that 
they merely tracked the general 
statutory language of 18 U.S.C. § 
3626(b)(2), instead of addressing 
each provision separately and deter- 
mining whether it continued to be 


permitted under the statutory provi- 
sions. The Fifth Circuit reversed the 
order denying dismissal and returned 
the case to the district court with or- 
ders for the district court to make 
proper findings within 90 days. Cir- 
cuit Judge Garza filed a separate 
concurring opinion making a strong 
personal appeal for his friend, Dis- 
trict Judge William Wayne Justice, to 
end the case. 

On remand, the district court first 
gave a brief history of the thirty-year- 
old case. The court found that there 
was no need to hold another hear- 
ing, but could base its decision on 
the evidence admitted in the 1999 
hearing. 

THE 1999 HEARING AND 
MEMORANDUM ORDER 

The district court adopted all of 
the findings of fact, credibility deter- 
minations and conclusions of law 
regarding current and ongoing vio- 
lations of prisoners’ constitutional 
rights from the memorandum order, 
which resulted from the 1999 hearing. 
It then proceeded to review the relief 
ordered in that opinion by individual 
areas. 

Administrative Segregation 

The district court found that 
“Texas’ administrative segregation 
units are virtual incubators of psycho- 
ses — seeding illness in otherwise 
healthy inmates and exacerbating ill- 
ness in those already suffering from 
mental infirmities.” There are “high 
numbers of prisoners living in psycho- 
logical distress and pain.” A large 
number of the prisoners being moved 
into the administrative segregation 
system are immediately placed in the 
most severe level of restriction (Level 
III), rather than beginning at a lower 
level and being moved up through the 
system, if necessary. 

The court found that “administra- 
tive segregation is being used to 
warehouse mentally ill inmates in need 
of medical attention, and the repressive 


conditions of confinement in adminis- 
trative segregation actually harm such 
inmates.” 

Therefore, the court found that the 
conditions of confinement in adminis- 
trative segregation--particularly in 
Levels II and III--and the practice of 
housing mentally-ill prisoners in admin- 
istrative segregation, were a current 
and ongoing violation of the prison- 
ers’ Eighth Amendment rights that both 
offended the evolving standards of 
decency that mark progress of a matur- 
ing society and represented deliberate 
indifference to the mental health needs 
of the prisoners. This met the statu- 
tory criteria for continuing relief in that 
area. 

Prisoner Safety 

The district court reaffirmed its 
previous finding that “the combina- 
tion of inmates who are routinely 
subjected to violence, extortion, and 
rape; of officers who are aware of in- 
mate-on-inmate victimization but fail 
to respond to the victims; of high 
barriers preventing inmates from 
seeking safekeeping or protective 
custody; and of a system that fails 
accurately to report, among other 
data, instances of requests for safe- 
keeping and sexual assaults; and, as 
well the obviousness of the risk to 
prison officials, when taken together, 
have the mutually enforcing effect of 
rendering prison conditions cruel 
and unusual by denying inmates 
safety from their fellow inmates.” 

Thus, the court reaffirmed its 
1999 finding that there was “a cur- 
rent and ongoing constitutional 
violation in the failure of prison offi- 
cials to ensure that inmates are not 
subject to any punishment beyond 
that which is necessary for the or- 
derly control of the prison” and that 
this state of affairs “is the result not 
of a lack of sound policy, but rather 
the TDCJ-ID’s failure to effectively 
implement such policy.” This met the 
statutory criteria for continuing re- 
lief in that area. 
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Use of Force 

The court reaffirmed its 1999 find- 
ing that “the culture of sadistic and 
malicious violence that continues to 
pervade the Texas prison system vio- 
lates contemporary standards of 
decency. As with conditions of in- 
mates’ safety, the abuse of force has 
resulted not from deficient policies, but 
from the seeming inability of correc- 
tional officers to keep their hands off 
prisoners ... Monitoring, supervision, 
grievance, and investigations were 
found to be inadequate to curb the ex- 
cessive use of force . . . The prevalence 
of excessive use of force was found to 
be cruel and unusual punishment.” 
This met the statutory criteria for con- 
tinuing relief in that area. 

Medical and Psychiatric 
Services 

The court noted that it heard many 
“witness accounts of grossly inad- 
equate medical and psychiatric 
treatment” and “health care audits also 
revealed a health care system that stops 
short of providing adequate care to in- 
mates.” The “evidence presented, 
however, was insufficient to show that 
the defendants were deliberately indif- 
ferent to the prisoners’ physical and 
mental health needs, as required to 
prove a violation of the Eighth Amend- 
ment. While the court remains deeply 
disturbed by the current sub-par level 
of medical treatment being provided by 
the TDCJ-1D, a system-wide deliberate 
indifference to health needs has not 
been shown.” Therefore, relief in this 
area should be terminated. 

THE 1992 FINAL 
JUDGMENT 

The court also reviewed the pro- 
spective relief granted by the Final 
Judgment in 1992 using a three- 
pronged evaluation to determine 
whether the relief granted in each sec- 
tion: “(1) remains necessary to correct 
a current and ongoing violation of 
plaintiff’s rights; (2) extends no further 
than necessary to correct the identi- 
fied violation; and (3) is narrowly drawn 
and is the least intrusive means to cor- 
rect the identified violation. Any 


provision which cannot satisfy any one 
of these requirements must be termi- 
nated.” 

Staffing 

The Final Judgment required that 
defendants “employ sufficient trained 
security and non-security staff to pro- 
vide for and maintain the security, 
control, custody and supervision of 
prisoners, taking account of the secu- 
rity and custody levels for the prisoner 
population and the design of defen- 
dants’ facilities.” The court found that 
there was no evidence in the record to 
show that this satisfied any of the three 
requirements as there was no finding 
of a link between staffing and prisoner 
safety in the 1999 Memorandum Order 
and insufficient new evidence to sup- 
port such a finding by a preponderance 
of the evidence. Therefore, relief in this 
area should be terminated. 

Support Services 

The Final Judgment provided that 
prisoners should not be allowed to ex- 
ercise any kind of authority over other 
prisoners, view sensitive information 
on other prisoners, assist in counting 
prisoners, or receive special privileges. 
The court found that there was no evi- 
dence in the record to link this relief to 
any of the three ongoing constitutional 
violations in TDCJ-1D. Therefore, re- 
lief in this area should be terminated. 

Administrative Segregation 

The Final Judgment required that 
“each prisoner assigned to administra- 
tive segregation shall be housed in a 
single occupancy cell.” The court 
found that the current prospective re- 
lief is completely non-responsive to the 
system’s deficiencies in the area of ad- 
ministrative segregation and should be 
terminated. 

Use of Force 

The Final Judgment provided that 
defendants maintain and enforce writ- 
ten policies and procedures governing 
use of force and chemical agents, re- 
port and internally investigate such use 
of force, and discipline employees for 
violations of the policies and proce- 
dures. The policies and procedures 
must require that the use of force be 
the minimum reasonably necessary and 
that prisoners’ allegations of excessive 
use of force must be effectively inves- 


tigated and employees disciplined 
when they violate the policy and pro- 
cedures. The court found that there 
was sufficient evidence in the record 
to link this relief to an ongoing consti- 
tutional violation. Specifically, the 
court found that “the culture of sadis- 
tic and malicious violence that 
continues to mark Texas’ prisons has 
resulted in a system-wide prevalence 
of resorting to force more often and to 
a greater decree than necessary or 
constitutionally permitted.” 

Because the parties agreed that 
TDCJ-ID policies on use of force were 
adequate, relief regarding those poli- 
cies would be terminated. “A clear 
connection has been made, however, 
between the violation of plaintiffs’ 
rights against excessive use of force 
and the generalized failure to imple- 
ment and enforce TDCJ-ID’s policies 
and procedures governing excessive 
use of force . . . The record also dem- 
onstrates a pattern of punitive uncalled 
for ‘slamming,’ hitting and kicking of 
prisoners by officers” ... “[and] that 
prison officials abdicate their respon- 
sibility in the area of supervision of 
use of force . . . While the Internal Af- 
fairs Division goes through the 
motions of filing paperwork on cases, 
it seldom finds officer misconduct. 
The result is to send a clear message 
to line staff that excessive use of force 
will be tolerated.” Thus, continued 
relief is required in the area of 
TDCJ-ID’s enforcement of existing poli- 
cies and procedures. Therefore, the 
court modified the relief granted in the 
Final Judgment, deleting the section on 
the establishment of policies and pro- 
cedures and requiring TDCJ-ID to 
enforce its existing policies and pro- 
cedures on use of force, report and 
investigate uses of force, and prisoner 
allegations of use of force, and disci- 
pline employees for violations of 
policies and procedures. 

Access to Courts 

The Final Judgment required that 
TDCJ-ID make and enforce written poli- 
cies and procedures relating to 
prisoners’ access to courts, lawyers, 
and public officials and agencies; and 
that alleged retaliation for exercise of 
such access be investigated and that 
the prisoners be given access to the 
policies. The court found that this re- 
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lief was not related to any of the re- 
maining violations of prisoners’ 
constitutional rights. Therefore, relief 
in this area should be terminated. 

Visits 

The Final Judgment required 
TDCJ-1D to maintain a contact visi- 
tation program. Because the court 
found that there was no evidence of 
a current and ongoing constitutional 
violation in this area, relief should be 
terminated. 

Crowding 

The Final Judgment set maximum 
prisoner populations for then-existing 
prisons and placed requirements on 
how future prisons were to be built and 
how to calculate the maximum allowed 
population of future prisons. It also 
prohibited TDCJ-ID from housing pris- 
oners in tents or areas, such a runs, 
gyms, hallways, and day rooms, which 
were not designed for housing. The 
court found that there was no evidence 
in the record linking this relief to any 
of the three areas of current and ongo- 
ing constitutional violations. 
Therefore, relief in this area should be 
terminated. 

Monitoring by Plaintiff’s 
Counsel 

The Final Judgment made provi- 
sions for plaintiffs’ counsel to meet 
prisoners for the purpose of monitor- 
ing. All of these provisions 
self-terminated June 1, 1993. Al- 
though the court reappointed 
counsel to assist in these proceed- 
ings, the reappointment did not 
revive this section and this section 
remains terminated. 

Defendants’ Internal 
Monitoring 

The Final Judgment required de- 
fendants to employ sufficient staff to 
keep up with the reporting and moni- 
toring requirements made in the Final 
Judgment. The only section of the Fi- 
nal Judgment requiring reporting and 
internal monitoring is the section on use 
of force. That section has reporting 
and internal monitoring requirements in 
it, making an independent section on 
reporting and internal monitoring un- 
necessary. Therefore, this section 
should be terminated. 


Health Services 

The Final Judgment required de- 
fendants to comply with the provisions 
of the original consent decree pertain- 
ing to health and dental care by 
maintaining “a system for the delivery 
of medical and dental care and other 
health care services consistent with the 
court’s previously ordered Comprehen- 
sive Medical Health Care Plan.” It 
required that defendants monitor the 
timeliness of access to health care ser- 
vices by walk-in and written sick call 
procedures, and reduce the prisoner 
population of prisons where no other 
methods succeeded in maintaining time- 
liness. It required defendants to 
combat its chronic severe shortage of 
professional medical personnel by of- 
fering competitive terms and conditions 
of employment and compensation. It 
required the development and staffing 
of the Health Services Patient Liaison 
Program. These provisions had already 
self-terminated and the court found no 
justification for reviving them. 

The Final Judgment also re- 
quired defendants to (1) maintain 
accreditation of all of the prisons’ 
heath care units; (2) ensure no pris- 
oner is required to do work 
contraindicated by the prisoner’s 
medical condition; (3) ensure full ac- 
cess to health care of all prisoners; 
(4) ensure no non-medical staff may 
countermand medical orders; and (5) 
maintain heath care services staffing 
and facilities that ensure timely de- 
livery of heath care, consistent with 
contemporary professional stan- 
dards for correctional health care, to 
all prisoners. The court held that, 
because plaintiffs had failed to prove 
a current and ongoing constitutional 
violation in the area of health care, 
all relief in that area should be termi- 
nated. 

Death Row 

The Final Judgment required that 
defendants maintain a work and activ- 
ity program for eligible Death Row 
prisoners. It also required that Death 
Row segregation prisoners be assigned 
single occupancy cells, but allowed 
work-capable Death row prisoners to 
be double celled in cells of not less then 
80 square feet. Because there was no 
written finding regarding the continued 
necessity of this provision and no 


proof that it was linked to any of the 
three current and ongoing constitu- 
tional violations, the court held that all 
relief in this area should be terminated. 

Conclusion 

The court held that current and 
ongoing constitutional violations 
existed in three major areas: condi- 
tions of confinement in administrative 
segregation, the failure to provide 
reasonable safety to prisoners 
against assault and abuse, and the 
excessive use of force by prison 
guards. Noting that plaintiffs were 
still victims of an unconstitutional 
system despite twenty-nine years of 
remedial measures, the court contin- 
ued to enforce those sections of the 
Final Judgment and previously or- 
dered relief detailed above which are 
responsive to those violations and 
noted that “new relief must also be 
fashioned to correct the continuing 
violations of plaintiffs’ constitutional 
rights.” It terminates all other relief. 
See: Ruiz v. Johnson, 243 F.3d 941 (5th 
Cir. 2001) and Ruiz v. Johnson, 154 
F.Supp.2d 975 (S.D.Tex. 2001). ■ 
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Second and Sixth Circuits 
Uphold Validity of PLRA’s Taxation of Costs 


T wo recent appellate deci- 
sions from the Second and 
Sixth Federal Circuits have upheld the 
validity of the PLRA’s taxation of costs 
against unsuccessful prisoner liti- 
gants, 28 U.S.C. §1915(f). The Second 
Circuit ruled that taxation of costs 
could be stacked on top of one another. 
The Sixth Circuit ruled that the PLRA 
rule on taxation of costs could not be 
applied retroactively to costs incurred 
prior to the PLRA. 

John Whitfield, a New York pris- 
oner, filed a 42 U.S.C. § 1983 lawsuit 
against Warden Charles Scully and 
others for violation of his Eighth 
Amendment and Due Process rights 
relating to two altercations with a fel- 
low prisoner and the consequent 
disciplinary hearings. The suit was 
fded in May 1994, proceeding in forma 
pauperis, and was dismissed on de- 
fendants’ motion for summary 
judgment in May 1997. Whitfield ap- 
pealed, and the Second Circuit Court 
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of Appeals affirmed. In February 
1998, the appeals court taxed 
Whitfield $7 1 1 .40 for printing costs, 
and in May 1998, under a local civil 
rule, the district court separately 
taxed Whitfield $595.96 for deposition 
costs. Treating the two taxation’s as 
separate judgments. New York’s De- 
partment of Correctional Services 
(DOCS) began removing 20% of 
Whitfield’s weekly pay of $7.75 for each 
of the judgments, thus taking $3.10, or 
40% of his income. Whitfield protested 
both judgments, was denied, and ap- 
pealed. 

On appeal, Whitfield argued that 
the costs imposed were excessive, 
that costs could not be imposed for 
depositions that were filed by defen- 
dants but not used in the court’s 
adjudication of the case, that the lo- 
cal rule used to assess costs was not 
allowed by PLRA, and that multiple 
encumbrances could not be stacked 
together because of the undue bur- 


den this placed on a losing prisoner 
litigant. 

Meanwhile in the Sixth Circuit, 
Alphonso Singleton, an asthmatic 
Ohio prisoner, filed suit against the 
Ohio Department of Rehabilitation and 
Correction (DORC) correctional ser- 
geants Lee Edward Smith and Eric Ross 
for denying him a non-smoking 
cellmate and for encouraging 
Singleton’s cellmates “to ‘smoke him 
out’ because he was ‘an asshole.’” 
Singleton’s 42 U.S.C.§ 1983 suit 
claimed Eighth Amendment violations 
for deliberate indifference to a serious 
medical need. The case was tried in 
March 1998, and a jury decided for the 
defendants. The defendants moved to 
recover costs under the PLRA in the 
amount of $6,263.39. The district court 
later reduced the costs to $3857.35. 
Singleton appealed the award. 

Singleton’s appeal argued that 
the imposition of costs misapplied 
the PLRA statutes and case law, that 


Section 1983 Civil Rights Claims Not 
Barred by Kansas Tort Remedies 


T he Kansas Court of Appeals 
held that the existence of ad- 
equate state tort remedies did not bar 
claims under 42 U.S.C. § 1983, and that 
the limitation period for § 1983 claims is 
two years. 

Kansas prisoner James Gragg was 
entitled to release on April 28, 1996. Af- 
ter he was convicted, however, KAR 
44-6-124(g)(6) was amended, altering the 
calculation of good time credits and spe- 
cifically depriving Gragg of some of his 
good time credits. 

Gragg filed a petition for habeas cor- 
pus, arguing that the application of KAR 
44-6- 124(g)(6) was an ex post facto law. 
The trial court agreed and ordered that 
Gragg’s release date be recalculated. 
Despite that order, no recalculation was 
completed and Gragg remained in prison 
until July 27, 1996, forty-seven days be- 
yond his release date. 

On April 28,1 998, Gragg filed a state 
court § 1983 action against prison offi- 
cials for holding him beyond his release 


date. The trial court granted the de- 
fendants’ motion to dismiss, holding 
that Gragg’s cause of action under § 
1983 was barred because an adequate 
state remedy for false imprisonment 
was available and that a false impris- 
onment claim must be brought within 
one year. 

Citing Zinermon v. Burch , 494 U.S. 
113,110 S.Ct. 975 (1990), the Court of 
Appeals concluded that the availabil- 
ity of state tort remedies did not bar 
Gragg’s § 1983 action. The Court also 
held that the statute of limitations for 
§ 1983 claims is a state’s residual per- 
sonal injury statute of limitations, 
Ovens v. Okure , 488 U.S. 235, 109 S.Ct. 
573 (1989), and that in Kansas that 
limitation period is two years. Since 
Gragg brought his action within 2 
years of the injury, the Court held that 
his suit was not barred by the Kansas 
statute of limitations. See: Gragg v. 
Mckune, 16 P.3d 311 (Kan.App. 2000). 
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taxation of costs unconstitutionally 
burdened his access to courts, and 
that taxation of costs under the 
PLRA was impermissibly retroactive. 
Singleton asked the Court of Ap- 
peals to reverse the cost award on 
grounds of legal error or unconsti- 
tutionality, or to have costs awarded 
under the Sixth Circuit’s pre-PLRA 
standard. 

In the Second Circuit opinion, us- 
ing an “abuse of discretion” standard 
of review, the Court ruled the assessed 
costs were not excessive. Moreover, 
contra Whitfield’s argument, the Court 
found that, although the depositions 
filed by defendants were not incorpo- 
rated into the district court’s opinion 
granting them summary judgment, the 
depositions were “used” within the 
meaning of the local rule, because the 
district court had to review them. The 
Court then analyzed the collection of 
multiple encumbrances. In a lengthy 
analysis, the Court concluded that, 
where a prisoner has multiple cost en- 
cumbrances due to litigation, each cost 
encumbrance must be assessed sepa- 
rately but collected sequentially at the 


constant rate of 20% of the prisoner’s 
monthly income, 28 U.S.C. 
§19 1 5(b)(2). Likewise, multiple filing 
fees are assessed separately and col- 
lected sequentially at the 20% rate. 
However, the collection of filing fees 
and costs are separate collections, 
which ought to be stacked, so that a 
prisoner is exposed to a total liability 
of 40% of his income. Readers should 
note this conflicts with the Seventh 
Circuit, Newlin v Helman, 123 F. 3d 
429, 436 (7th Cir. 1997) (allowing 100% 
exposure of a prisoner’s income), and 
the D.C. Circuit, Tucker v. Branker, 
142 F.3d 1294, 1298 (D.C. Cir. 1998) 
(disallowing collection ever to exceed 
20% of a prisoner’s income). The 
appeals court affirmed the costs and 
remanded the case to the district 
court for a collection order consis- 
tent with its opinion. 

The Sixth Circuit, reviewing 
Singleton’s costs assessment for 
abuse of discretion, found no prob- 
lem with the $53,857.35 cost bill. The 
Court also found 28 U.S.C. § 1915(f) 
to be facially constitutional, not de- 
nying access to courts by prisoners. 


Citing Landgraf v USI Film Products, 
511 U.S. 244, 280 (1994), and Martin 
v. Hadix, 527 U.S. 343, 358-62 (1999), 
the appeals panel held that Single- 
ton had some settled expectations of 
his ultimate cost liability prior to the 
court order of/« re PLRA, 105 F.3d 1131 
(6th Cir. 1997) (an administrative order 
issued by the Chief Judge of the Sixth 
Circuit to assure uniform implementa- 
tion of the PLRA throughout the Sixth 
Circuit, applicable to all complaints and 
notices of appeals filed on or after 
March 1, 1997), from the case of Weaver 
v. Toombs, 948 F.2d 1004 (6th Cir. 1991) 
(setting procedures for assessing 
costs). The appeals court therefore 
remanded the case to the district court 
to determine which costs were incurred 
prior to March 1 , 1997, and which costs 
came after the administrative order is- 
sued by In re PLRA. The district court 
was instructed to determine and assess 
costs on the Weaver standard or the In 
re PLRA standard, depending on when 
they accrued. See: Whitfield v. Scully, 
24 1 F.3d 264 (2nd Cir. 2001); Singleton 
v. Smith, 241 F.3d 534. (6th Cir. 2001). 


FINALLY!!! 

-LOW COST- INMATE CALLS 


See our WEBSITE!! www.teleconinterlink.com 


Q 

O 

a 

a 


TELE-CON INTERLINK (TCI) is the pioneer in bringing down the cost of inmate collect calling. 

This service allows inmates to make long distance collect calls from any prison in the U.S. at 
drastically reduced rates AS LOW AS 84 PER MINUTE. 

By using TCI service, inmates, their families, friends and attorneys can save up to 70%. 

Law firms. Media Groups, Legal Aid Clinics & Prison Advocacy Organizations are signing up 
with TCI for lower rates. 

For more information on our services call toll free 8-5 Monday through Friday/ 

1 - 888 - 580-3500 

International Service Also Available 



^terlin^ 


2160 E. Fry Blvd #505 
Sierra Vista, Arizona 85635 
(520) 457-2500 

Toll Free: 1-888-580-3500 


Prison Legal News 


25 


February 2002 


Los Angeles Sheriff’s Over-Detention Policy 
Renders County Liable Under 42 U.S.C. § 1983 

by John E. Dannenberg 


T \ 

i 


’’he Ninth Circuit U.S. Court of 
Appeals held that Los Ange- 
les County Jail prisoners who were kept 
beyond their release dates for the pur- 
pose of awaiting the completion of 
records searches for any outstanding 
warrants or detainers could sue for 
money damages under 42 USC § 1983. 

The Los Angeles County Sheriff’s 
Department (LASD) had a longstanding 
policy that when a prisoner at the LA 
County Jail reaches his/her due date 
for release, only then is the routine pre- 
release records search commenced for 
outstanding holds, warrants and 
detainers. As a result, prisoners are 
detained past the service of their sen- 
tences until the administrative checks 
are completed, often one or two days 
later. 

Valerie Streit was among six groups 
of prisoners who sued Los Angeles 
County Sheriff Sherman Block and the 
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County for damages in federal district 
court (C.D. Cal.) under § 1983, alleging 
defendants were liable because they 
had a policy of intentionally over de- 
taining prisoners in violation of their 
California and United States constitu- 
tional rights. 

Defendants moved unsuccessfully 
to have the suits dismissed because the 
LASD claimed it was performing a law 
enforcement function, not an adminis- 
trative function, when checking for 
such holds/detainers; because the 
LASD was not a “person” for § 1983 
liability purposes; because LASD was 
not an “entity” subject to federal law- 
suits; and because the Eleventh 
Amendment gave LASD immunity as 
being just an “arm of the state.” 

The Court analyzed the law en- 
forcement versus administrative 
function question from several perspec- 
tives. First, the Court distinguished 
previous precedent in County of Los 
Angeles v. Superior Court {Peters), 68 
Cal.App.4th 1 166 (1998). In Peters, the 
Sheriff successfully defended his 
policy of not releasing prisoners whom 
he believed did have an outstanding 
hold, warrant or detainer. Here, how- 
ever, the district court found that the 
function in question was the effectua- 
tion of the release of persons where it 
was clear that there was no legal cause 
for their continued detention. Whereas 
Peters involved an act of law enforce- 
ment, Streit’s over detention was 
purely the result of the Sheriff’s admin- 
istrative policy regarding routine 
records searches. As a result, the Sher- 
iff was not a state actor, but was acting 
solely on behalf of the County, which 
thereby became answerable under § 
1983. 

Next, reviewing the Los Angeles 
County Code, the California Government 
Code, and the California Constitution, 
the Court could not find any state law 
provision that the LASD acts for the 
state when managing local jails. 

Further, the Court observed that 
“when the jail term has expired, in the 
eyes of the law, [the] plaintiff is no 
longer a prisoner” (citing Sullivan v. 


County of Los Angeles, 12 Cal. 3d 710, 
717 (1974)) and any false imprisonment 
by the Sheriff is a liability of the 
County, not the State. Thus, once 
again, the Court concluded that “act- 
ing upon a warrant is a law enforcement 
function with which the LASD is 
tasked under California state law”, 
while “searching for wants and holds 
that may or may not have been issued 
for persons whom the state has no le- 
gal right to detain is purely an 
administrative function of jail opera- 
tions for which the LASD answers to 
the County.” 

The Court found this distinction 
to be dispositive of the § 1983 liability 
question, and, relying upon Supreme 
Court precedent {Monell v. NY City 
Dep ’t. of Social Services , 436 US 658, 
694 (1978) (cities and counties are “per- 
sons” for purposes of §1983 liability if 
they have a “policy” that violates con- 
stitutional rights); and McMillian v. 
Monroe County, 520 US 781 (1997) 
(county liable for § 1983 damages if 
Sheriff’s actions constitute county 
policy) upheld the district court’s rul- 
ing that LA County is liable under § 
1983 for the overdetention acts of the 
LASD. 

The Court also affirmed the dis- 
trict court’s reliance on Shaw v. Calif. 
Dep’t. of Alcoholic Beverage Control, 
788 F.2d 600 (9th Cir. 1986) (police de- 
partment is a suable “entity” under 
California Code definitions of “public 
entity”) to hold that the LASD was 
suable as a “public entity” in a federal 
lawsuit. 

Finally, responding to defendants’ 
“arm of the state” defense, the Court 
applied its five-part test from Burning 
v. Citibank, 950 F. 2d 1419, 1423 (9th 
Cir. 1991) to hold that the LASD is 
not an arm of the State of California in 
its administration of county jails and 
therefore rejected the LASD’s claim of 
Eleventh Amendment immunity. See: 
Streit v. County of Los Angeles, 236 
F.3d 552 (9th Cir. 2001). This case was 
recently settled. PLN will report the 
terms once the settlement is unsealed 
by the court. | 
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Order for Attorney Not to Contact Class Members Void 

by Matthew T. Clarke 


T he Fifth Circuit Court of Ap- 
peals has invalidated an or- 
der by a district court for ACLU 
National Prison Project (NPP) law- 
yers not to contact class members 
in a suit brought by Mississippi 
state prisoners. The Fifth Circuit 
also ordered substitution of coun- 
sel and vacated an order denying 
attorneys’ fees. 

This case involves a class ac- 
tion suit brought under 42 U.S.C. § 
1983 and the Rehabilitation Act, 29 
U.S.C. § 794, by HIV-positive pris- 
oners against the Mississippi 
Department of Corrections (MDOC) 
alleging violations of their Eighth 
Amendment right to freedom from 
cruel and unusual punishment and 
Fourteenth Amendment rights to due 
process and equal protection. The 
prisoners alleged that, solely on the 
basis of medical status, MDOC 
failed to provide adequate medical 
care for HIV-positive prisoners, seg- 
regated them in inferior housing, and 
barred them from participation in 
privileges and programs available to 
general population prisoners. 

The district court dismissed the 
suit under Fed.R.Civ.P. 12(b)(6) for 
failure to state a claim for which re- 
lief can be granted. The Fifth Circuit 
reversed and ordered that the dis- 
trict court appoint an attorney for 
the plaintiff class, noting that the 
case required experts on HIV/AIDS 
management in the prison environ- 
ment and other resources well 
beyond the capabilities of incarcer- 
ated prisoners. On remand, the district 
court appointed Robert Welch as class 
counsel. Welch was also serving as 
class counsel in the Gates v. Collier 
case, an ongoing class action, origi- 
nally filed in the 1970’s by Mississippi 
prisoners challenging conditions of 
confinement statewide. Welch was 
also class counsel in a number of other 
class actions by subgroups of Mis- 
sissippi prisoners. 

Welch, a solo practitioner, de- 
layed pursuing the case for two 
years, explaining to inquiring class 
members that he was busy with 


other cases and feared the reaction 
of the general class to his seeking in- 
tegration of HIV-positive prisoners 
into the general population. Eventu- 
ally the district court entered a 
consent decree which certified the 
class, appointed Welch as class 
counsel and settled the class claims. 
The settlement addressed some of the 
complaints in broad terms (e.g. requir- 
ing medically appropriate diets), but 
did not provide any substantive re- 
lief in the area of integration into 
programs and privileges provided the 
general population prisoners. No for- 
mal notice of the pending settlement 
was given the class. No objections 
from class members were entertained 
by the district court prior to its en- 
dorsement of the settlement. 

Over the next four years, class 
members protested Welch’s inaction 
on many of their complaints, includ- 
ing the failure of MDOC to provide 
new, highly successful HIV therapies. 
Certain class members contacted NPP 
for assistance. NPP attorneys inves- 
tigated the legitimacy of the claims 
and signed formal retainer agree- 
ments with several class members. 

NPP attorneys prepared motions 
for intervention and an injunction, 
signed by 1 10 of the 140 class mem- 
bers, alleging that their medical care 
was deficient and Welch did not ad- 
equately represent their interests. 
Welch joined, but did not help to pre- 
pare, the motion for injunction. The 
district court entered a preliminary in- 
j unction, finding that the care the 
class members received was insuffi- 
cient and significantly lowered their 
chances of survival, thus MDOC’s 
doctors were deliberately indifferent 
to the class members’ medical needs. 

The proposed interveners filed a 
motion for award of attorneys’ fees, 
a motion for substitution of counsel, 
and renewed their motion to intervene 
supported by 100% of the class mem- 
bers. The district court issued an 
order denying the motions to inter- 
vene and substitute counsel and 
forbidding NPP attorneys from con- 
tacting class members regarding 


anything class counsel represented 
them on. An appeal followed. 

The Fifth Circuit held that, al- 
though a district court has wide 
latitude in the conduct of class ac- 
tion litigation, it must seek to avoid 
impinging on the class members’ 
constitutional rights. Any such in- 
fringement must be strictly limited 
and supported in the record by find- 
ings as to its necessity. In this case, 
the order — which infringed on class 
members’ freedom of speech, free- 
dom of association, and access to 
counsel of their choice — was not 
supported by any such findings and 
was not narrowly drawn. Therefore, 
the order was vacated. 

The district court also erred in de- 
nying the motions for substitution/ 
intervention. Over eighty percent of 
the class members favored a known 
substitute, the NPP attorneys. 
“Welch’s nonfeasance and the con- 
straints upon his ability adequately to 
prosecute the subclass’ case urge the 
rare remedy of substitution” despite 
the fact that district courts are given 
substantial latitude in deciding mo- 
tions for substitution. Welch 
admitted a conflict of interest with 
the general class of prisoners he rep- 
resented in another action. Welch 
delayed the case and disclosed con- 
fidential communications of class 
members in the public record, dete- 
riorating his relationship with the 
class members to the point where 
substitution was necessary. 

The district court had denied the 
motion for attorneys’ fees on the basis 
of the NPP attorneys not having been 
the class attorneys. In light of the Fifth 
Circuit’s decision regarding the motion 
for intervention/ substitution, this rea- 
soning was no longer valid. Therefore, 
the Fifth Circuit vacated the no con- 
tact order, reversed the denial of the 
motion for substitution with the direc- 
tion that the NPP attorneys be 
substituted for Welch, and vacated the 
denial of attorneys’ fees, returning the 
case to the district court for further 
proceedings. See: Gates v. Cook, 234 
F.3d 221 (5th Cir. 2000). ■ 
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No Qualified Immunity for Shackling 
Prisoner to Hospital Bed 

by Matthew T. Clarke 


G regory May, a Cook County, 
Illinois, prisoner, filed a suit 
against the Sheriff and Sheriff’s De- 
partment officials under 42 U.S.C. § 
1983, alleging their treatment of pris- 
oners taken to Cook County Hospital 
is unconstitutional and violates the 
Americans with Disabilities Act 
(ADA). The Sheriff filed a motion to 
dismiss, which the district court 
granted on the ADA claims and de- 
nied for the other claims. The Sheriff 
filed an interlocutory appeal of the 
denial. 

Taking all of May’s allegations 
as true, the Seventh Circuit found 
that the Sheriff had a policy of shack- 
ling prisoners in the hospital 24 hours 
a day, despite round-the-clock armed 
guards. The Sheriff also had a policy 
of restricting or denying hospital 
prisoners access to attorneys, visi- 
tors, legal materials, telephones, 
typewriters, computers, magazines, 
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and recreational activities. The 
policy also banned personnel from 
bringing hospital prisoners to sched- 
uled court hearings. May claimed 
these policies prevented him from as- 
sisting in his own defense, denied 
him his constitutional right of access 
to courts, violated his due process 
rights, and constituted unconstitu- 
tional unequal treatment of similarly 
situated prisoners. 

With the district court’s permis- 
sion, May filed two amended 
complaints while the appeal was 
pending. As an initial matter, the 
Seventh Circuit noted that if the 
amended complaints were properly 
filed, the appeal, based on a previ- 
ous complaint, was moot and must 
be dismissed. However, the Seventh 
Circuit held that the pendency of an 
interlocutory appeal divests the dis- 
trict court of jurisdiction with respect 
to the matters on appeal. Therefore, 
the district court could not properly 
accept the amended complaints for 
filing while the appeal was pending, 
and the amended complaints were a 
nullity. 

The Seventh Circuit also held 
that May had adequately stated a 
claim for deprivation of his constitu- 
tional rights. The law regarding 
pretrial detainees’ right of access to 
courts, and the right of prisoners in 
various types of custody to be 
treated equally with respect to their 
constitutional rights is well settled. 
It did not matter that the case which 
established the right to equal protec- 
tion of various custodies involved 
segregated prisoners. To defeat 
qualified immunity required only 
similar legal principles, not identical 
factual circumstances. Additionally, 
the due process restrictions on the 
use of body restraints on detainees 
was clearly established. Therefore, 
the district court was affirmed and 
the case returned to that court for 
further proceedings. See: May v. 
Sheahan, 226 F.3d 876 (7th Cir 2000). 
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Qualified Immunity Granted at Summary 
Judgment Stage in Prison Shooting Suit 

by John E. Dannenberg 


T he Ninth Circuit U.S. Court 
of Appeals held that Califor- 
nia prison guards who shot one 
prisoner in the neck during a yard riot, 
while allegedly aiming at another pris- 
oner, were entitled to qualified 
immunity from Eighth Amendment 
based civil liability claims because the 
wounded prisoner failed to factually 
establish in his complaint the requisite 
improper motives as the root cause for 
his injury. 

Donnell Jeffers, a black prisoner 
at California State Prison, Sacramento, 
was shot in the neck during a major 
prison disturbance on September 27, 
1996, involving blacks and Hispanics. 
Guards Sam Bess and Margaret Yerby 
had both fired live rounds near Jeffers. 
Bess claimed he aimed only at the 
shoulder of one black prisoner, but be- 
lieved he missed, suggesting Jeffers 
may have instead been hit by a rico- 
cheting round from another shot fired 
simultaneously by Yerby at a 
Hispanic’s weapon-filled hand. Not- 
ing that the instigators were Hispanic, 
but only Jeffers - a black - was shot, 
he also claimed improper racial moti- 
vation in violation of the Equal 
Protection Clause of the Fourteenth 
Amendment. 

The U.S. District Court (E.D. Cal.) 
had denied summary judgment to the 
defendant guards, ruling that there 
were triable issues of fact as to the 
motive of the shooters. In reversing 
the district court, the Ninth Circuit 
noted that normally the denial of sum- 
mary judgment is not appealable, but 
identified an exception where, as here, 
the denial is based on a qualified im- 
munity defense. 

The Ninth Circuit stated that a 
qualified immunity defense required 
the court to answer two questions: (1) 
was the law governing officials’ con- 
duct clearly established, and (2) under 
that law, could a reasonable official 
have believed his conduct was lawful? 

With Jeffers having the burden 
of factually demonstrating improper 
motive, the facts here showed at 
most negligence or recklessness not 


rising to an inference of malice or 
sadism. To be liable, the guards’ ac- 
tions must show subjective 
awareness of the risk of their actions 
and a conscious disregard of that risk 
founded in a constitutional violation. 

In a separate claim of supervisory 
liability, the Director of Corrections, 
James Gomez, was held immune. His 
alleged knowledge of excessive 
shootings in California prisons was 
deemed insufficient, absent “an iota” 
of evidence to show that his policies 
had in fact caused Jeffer’s shooting. 

Perplexed PLN readers may won- 
der how — in another California prison 
excessive force case — the guards were 
liable and had to pay damages. (See: 
Madrid v. Gomez, 889 F.Supp. 1146 
(N.D.Cal. 1995.) There the complaints 
did include alleged facts, which when 
proved true, did establish the requisite 
malicious/sadistic mental state on the 
part of the guards. Madrid, at 1255. 

PLN readers contemplating Eighth 
Amendment-based § 1983 actions 
should note the heavy burden they 
carry at the summary judgment stage. 
They must adduce evidence with the 
complaint that shows not only injury, 
but also demonstrates the defendants’ 
malicious/sadistic and knowing viola- 
tion of the asserted constitutional 
rights. See: Jeffers v. Gomez, 240F.3d 
849 (9th Cir. 2001.) ■ 
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Balisok Bars Privacy Act Claim 


T he U.S. Court of Appeals for 
the District of Columbia has 
held that a prisoner must succeed on 
habeas corpus before suing under 
the Privacy Act (PA), 5 U.S.C. § 
552(a), if the suit would undermine a 
disciplinary change against the pris- 
oner if successful. The Court also 
held that a claim under the Freedom 
of Information Act (FOIA), 5 U.S.C. 
§ 552, should have been dismissed 
with leave to amend. 

Federal prisoner Kevin Razzoli was 
charged on July 23, 1995, with disci- 
plinary action after a guard found 
cocaine and a razor blade in his cell. 
Razzoli received a sanction that in- 
cluded loss of 60 days statutory good 
time credit. A report on the incident 
was forwarded to the FBI, but no new 
charges were brought. After the Disci- 
plinary Committee action, the United 
States Parole Commission withdrew 
Razzoli’s recommended parole release 
date and established a new date twenty- 
four months later, based upon the same 
incident. 
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Razzoli alleged in his complaint 
that the Bureau of Prisons (BOP) 
stated the incident. He also stated 
the BOP found him guilty of only 
possession, and that the Parole Com- 
mission found him guilty of 
possession with intent to distribute. 
Razzoli’s PA claim was premised 
upon the BOP and Parole Commis- 
sion maintaining in their files, and 
using, a false record even though 
they knew it was false. Razzoli also 
alleged he never received a copy of 
the FBI report and suggested the re- 
port must not have supported the 
Parole Commission’s determination. 
The FOIA claim was premised on the 
failure of the Parole Commission to 
provide Razzoli with this report that 
allegedly would exonerate him. 

The Court found Razzoli’s PA 
claims amounted to collateral attacks 
on the action of the Disciplinary 
Committee, and that under Edwards 
v. Balisok, 520 U.S. 641, 117 S.Ct. 1584 
(1997), “the sole remedy for challeng- 
ing the loss of good time credit is a 


T he Court of Appeals for the 
Seventh circuit held that Indi- 
ana prisoners have a state created liberty 
interest in their good time credits, and 
the rate of earning such credits, requir- 
ing due process before the credits or 
classification could be changed. 

Jerry Montgomery, an Indiana state 
prisoner, was infracted and found guilty 
of stalking a female prison guard. He filed 
a 28 U.S.C. § 2254 habeas corpus peti- 
tion in federal court challenging the 
sanction whereby he was demoted from 
a class I rate of earning good time credits 
(one day for each day served) to class II 
(one day of good time credit for each two 
days served). The disciplinary commit- 
tee did not revoke any good time credits 
already awarded. Because Indiana of- 
fers no state court review of prison 
disciplinary hearings, Montgomery filed 
his habeas petition directly in federal 
court. The district court denied relief and 
the court of appeals affirmed. 

At the outset, the court of appeals 
held that § 2254 is the proper remedy to 
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petition for habeas corpus.” The 
Court held that Razzoli’s claim should 
be dismissed without prejudice to 
allow him to re-file his claim when and 
if he succeeds in overturning the Dis- 
ciplinary Committee’s result with a 
writ of habeas corpus. The Court 
held that Chatman-B ey v. 
Thornburgh, 864 F.2nd 804 (D.C. Cir. 
1988) is still alive and applies to cases 
such as this where there would be an 
impact on the length of confinement. 

As to Razzoli’s FOIA claim, the 
Court found he failed to allege facts 
sufficient to state a cause of action. 
However, it appeared he possessed 
facts to support such a claim. The 
Court held Razzoli should be granted 
leave to amend his complaint on the 
FOIA claim. 

The Court of Appeals reversed 
and remanded this case back to the 
district court to enter a new order, 
dismissing the PA claim without 
prejudice. See: Razzoli v. Federal 
Bureau of Prisons, 230 F.3rd 371 
(D.C. Cir. 2000). ■ 


challenge the change in the rate of earn- 
ing good time credits because it affects 
the duration of a prisoner’s sentence. 

The court held that I.C. § 
35-50-6-4(a), which initially assigns 
prisoners to class I credit earning sta- 
tus and provides for reassignment to 
lower levels only for misconduct by the 
prisoner, creates a liberty interest by 
limiting prison officials’ discretion. “It 
follows that Indiana must afford due 
process before reducing a prisoner’s 
credit earning class. So we assumed in 
Meeks v. McBride, 81 F.3d 717, 719 (7th 
Cir. 1996). Now the assumption is a 
holding.” 

Turning to the merits, the court 
held that Montgomery was given ample 
due process at the disciplinary hearing 
before he was found “guilty” and his 
good time level was reduced. The evi- 
dence at the hearing also showed that 
Montgomery had, in fact, stalked the 
guard as alleged in the infraction re- 
port. See: Montgomery v. Anderson, 
262 F.3d 641 (7th Cir. 2001). ■ 
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Alabama: On October 3, 2001, 
Teresa Wheeler, 24, collapsed and died 
while taking a physical training course 
to become a Department of Corrections 
guard. Wheeler had previously failed 
the physical exam blit was trying to 
pass it again. 

Brazil: On November 26, 2001, 
over 100 prisoners at the Carandiru 
prison in Sao Paulo escaped from the 
prison by digging a tunnel through the 
prison’s sewers. The prison is the big- 
gest in Latin America, holding over 
8,000 prisoners. It has escapes, riots, 
uprisings and massacres on a regular 
basis. 

California: On October 10, 2001, 
Timothy Handel, 56, was convicted by 
a jury in Kern County Superior Court 
of trafficking heroin to give to prison- 
ers at the Wasco State Prison where 
he worked as a teacher. Handel re- 
ceived felt tip pens in the mail from 
prisoners’ relatives, which were filled 
with heroin; he then delivered the pens 
to the prisoners. Handel claimed he 
did not know the pens contained 
drugs, except he did expect to be paid 
$1,200 for his services. 

California: On October 16, 2001, a 
fight between 135 black and Latino pris- 
oners at the privately run Victor Valley 
Medium Community Correctional Facil- 
ity in Adelanto, left 8 prisoners and 2 
female sergeants injured. One of the 
employees was struck on the head with 
a microwave oven and required 14 
stitches; the other was struck in the face. 
One of the prisoners suffered broken 
ribs, the others had minor injuries. The 
state prison houses mostly parole viola- 
tors and “non violent offenders.” It is 
run by the for profit Maranatha Correc- 
tions, LLC, company. CDC spokesman 
Russ Heimrich said the fight, between 
100 Hispanic and 35 black prisoners was 
caused during the midday meal when 
someone bumped someone else. 

Connecticut: On October 20, 200 1 , 
state prison guard Dennis Rivera, 29, 
was shot to death on a highway exit 
ramp while riding in a car. 

England: In September 2001, Anil 
Chambore, a prisoner at the Worm- 
wood Scrubs prison complained about 
his cellmate’s foul body odor. The 
guard to whom he complained re- 


sponded by breaking his nose. The 
guard was charged with assault. 

Haiti: On November 1 5, 200 1 , Max 
Ambroise, a prisoner at the National 
Penitentiary in Port Au Prince struck a 
guard. Ostensibly while putting him 
into an isolation cell, Ambroise died of 
still unexplained causes. Prisoners who 
witnessed his treatment were outraged 
and started a fire in the kitchen and 
armed themselves with bottles, rocks 
and kitchen utensils to protest his 
treatment. Prison officials responded 
by sealing off the neighborhood and 
sending in SWAT teams and police, 
who used tear gas and bullets to quell 
the uprising. Four prisoners were killed 
in the process. The prison, built in 1 926 
to hold 800 prisoners, currently holds 
over 2,000 - and of that number, less 
than 200 have actually been convicted 
of a crime. 

Illinois: In November 2001, Gov- 
ernor George Ryan announced the 
143-year-old Joliet Correctional Center 
in Joliet would be closed as part of an 
effort to balance the state budget. Ryan 
claimed closing the fortress like prison 
(best known for its appearance in the 
movie, The Blues Brothers) will save 
$4 million a year. 

Kenya: On October 3, 2001, six po- 
lice officers in Thika were charged with 
criminal negligence for allowing six pris- 
oners in their care to be beat to death by 
other prisoners in an overcrowded cell. 
The policemen are accused of ignoring 
screams for help from the victims. 

New Jersey: Joseph Clark, the 
former baseball bat wielding principle of 
Eastside High School who was portrayed 
in the movie Lean on Me, is now the di- 
rector of the Essex County Youth House 
in Trenton. A report issued by the state ’s 
Juvenile Justice Commission strongly 
criticized Clark for ordering children at 
the facility to be left in straight jackets 
for 2-1 1 days, and others to be locked in 
their cells for 37 consecutive days. Me- 
dia reports did not indicate if anyone was 
surprised that Clark would impose such 
measures on children. 

Nevada: On November 1, 2001, 
former youth prison counselors Jenni- 
fer Burkley, 22, and Gloria Kim, 24, were 
sentenced to two years probation and 
a $500 fine. The women had previously 
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Incarcerated and Living 
with HIV? 

We want to help. 



Correct HELP 

The Corrections HIV Education 
Law Project 

CorrecfHELP’smission is to improve the 
treatment of inmates living with HIV. We 
have worked with inmates and institutions 
to successfully improve conditions for 
inmates with HIV, both medically and 
socially, through education and legal 
advocacy. 

If you have difficulty receiving medical 
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us. We may be able to help you. 

Correct HELP 
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West Hollywood, CA 90046 
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pleaded guilty to having sex with juve- 
nile male prisoners at the facility. 

New York: in November the De- 
partment of Correctional Services 
(DCS) suspended Muslim prison 
chaplain Aminah Akbar after she re- 
portedly praised Osama Bin Laden at 
a prayer meeting with 120 prisoners 
at the Albion Correctional Center. 
She also referred to Bin Laden as a 
“soldier of Allah.” Akbar denies the 
accusation. 

New York: In November 2001, of- 
ficials at the Onondaga county jail in 
Syracuse admitted that an unidentified 
husband and wife, imprisoned at the 
jail since June, 2001, had sex with each 
other on at least six occasions while in 
the jail. Officials noticed when the 
woman informed them she was three 
months pregnant, after being in jail five 
months. 

Pennsylvania: In November 2001, 
former Philadelphia probation officer 
Gary Robinson pleaded guilty in fed- 
eral court to taking bribes from 


convicted drunk drivers so they could 
avoid court ordered alcohol treatment 
classes. The bribes ranged from $60 to 
$ 100 . 

Pennsylvania: On October 24, 
2001, former Bucks County prison cap- 
tain William McMullen, 45, pleaded 
guilty in Bucks County court to insti- 
tutional sexual assault for having a 
sexual relationship with a female pris- 
oner at the jail where he had worked 
for 23 years before retiring. 

Russia: In a move to cater to the 
wealthy, the city of Kursk is offering 
luxury prison cells with televisions, 
refrigerators, etc. Rather than suffer 
the squalid, overcrowded conditions 
of regular prisons, wealthy prisoners 
can literally buy a single cell for them- 
selves with amenities. A prison 
official said, “There are rich people 
who would like to be kept in custody 
in better conditions. Since such an 
opportunity has presented itself, why 
not?” Local media reported no short- 
age of customers. 

Texas: On October 8, 2001, pris- 
oners Rocky Janes II, 21, and Patrick 
Potson, 36, escaped from the Ander- 


son County jail in Palestine by climb- 
ing a wall in the recreation area. 

Texas: On September 11, 2001, 
Felix Bell, 45, was found dead in his 
cell at the Polunsky Unit in Livingston. 
Terry Clark, 34, Bell’s cellmate, told 
prison staff he had earlier had a fight 
with Bell. Prison officials are treating 
the death as a homicide with Clark as 
the lead suspect. 

Virginia: On October 20, 2001, 
Virginia Parole Board member Kent 
Smith, 39, was arrested and charged 
with public intoxication at the Virginia 
Union University in Richmond. 
Smith, an appointee of Republican 
governor Jim Gilmore, was suppos- 
edly removing campaign signs for 
Democratic gubernatorial candidate 
Mark Warner, when he was arrested. 

Smith issued a statement saying, 
“1 just wish none of this had taken 
place. This is not indicative of the 
type of person I am, it is not indica- 
tive of the parole board, and it is not 
indicative of the administration I 
serve.” It sounds almost like what 
someone would say at a parole hear- 
ing- ■ 


Contribute to PLIST s Matching Grant Campaign 


A PLN supporter will provide a match- 
ing grant for all individual donations 
made to PLN between July 1, 2001, and 
March 31, 2002, up to $15,000. The 
matching grant does not apply to money 
sent to PLN to pay for subscriptions or 
books, and it does not apply to grants 
from foundations. It applies only to in- 
dividual donations. Donations by non- 
prisoners will be matched dollar for dol- 
lar up to $500. Donations by prisoners 
will be matched two dollars for every 
dollar donated. All donations are tax 
deductible. Unused stamps and em- 
bossed envelopes are fine. No amount 
is too small. We will announce the total 
amount raised in each issue until we meet 
the $15,000 maximum or reach the dead- 
line. 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 
$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Polities of Heroin : CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 

$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN conributing 
writers. An excellent companion to The Celling 
of America. 


QTY/ 

Total 


1001 


1022 


1013 


1016 


1015 


1014 


1009 


Legal Research: How to Find and Understand the 

Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. Now $19.95! 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 
by Richard Boire; Ronin, 271pages. $17.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modem prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social Total 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 1019 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 1020 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 
the post civil war Southern economy. Explains j 0 1 2 

how prison slavery was an integral part of the 

American economy in the post civil war era. Puts 
today’s prison slave labor practices into con- 
text. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons and jails. Cov- 
ers all aspects of mental illness, prison rape, racism, 
negative effects of long term isolation in control units 
and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies 102 4 

create and foster crime and how corporate and gov- 

eminent crime is rarely pursued or punished. Shows 

connections between crime and policies on the en- 

vironment, banking and other issues. 


With Liberty for Some, by Scott Christianson; 
Northeastern University Press, 360 pages. $18.95. 
The best history of prisons in the US that there is. 
Solidly documents America’s as a prison nation to 
the present. Puts the prison system in a historical 
context. 


Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$15.00. 

Radical analysis of the ruling class war on the poor 

via the criminal justice system. Well supported by 1002 

the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 
and Prisons. Best book on these issues. 


No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 224 pages, Hardback. $25.00. 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class 
inequality, creating a two tiered system of justice at 
all levels. 


The Perpetual Prisoner Machine: How America 
Profits from Crime, by Joel Dyer; Westview 
Press, 318 pages. $19.00. 

Expose on who profits from the prison industrial 
complex: private prisons, banks, investment houses 
and small companies. Explains how prison growth 
means more profit for business. 


Mail Payment and Order Form to; 
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Seattle, WA 98 117 

Ship book order to: 
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Suite/Cell: 

Agency/Inst: 
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(for any size order): + $ 3.95 

Total Payment 

Enclosed: $ 

All orders shipped priority mail 

All books are paperback unless otherwise noted 

Please Print Clearly on Order Form 


DOC #: 


February 2002 


34 


Prison Legal News 



' \ 

Buy Your Copy Today! 


Due to budget cuts, if 
you don’t buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your copies 
today to make sure 
you have the hands- 
on help 
you need! 

Oceana 
Publications, Inc. 

v J 



Know Your Rights! Get The Hands-On Guides 

~ That Have Helped Thousands 


Prisoners’ Self-Help Litigation Manual, 3rd Edition us$32.95: 


Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston and Daniel Manville, this valuable publication includes an outline of Federal and State legal sys- 
tems and relevant terminology. This essential resource will help you to understand your rights, and will 
present possible remedies. 

This publication includes: 

• Conditions of Confinement • Civil Liberties in Prison • Equal Protection of the Laws 

• Procedural Due Process • Litigation • Pre-Trial Detainees’ Rights • Action, Defenses and Relief 

• Legal Research and Writing 


Introduction to the Legal System of the United States us$29.50 


This publication will help you to understand the fundamental principles of the LTnited States legal sys- 
tem. Written by E. Allan Farnsworth, Professor of Law at Columbia University School of Law, this text 
has been required introductory reading in law schools for nearly 20 years. 

You receive coverage on: 

• Historical Background • Legal Education • Legal Pr ofession • Tire Judicial System • Statutes 

• Secondary Authority Classification * Procedure • Private Law • Public Law 


Brief Writing and Oral Argument, 8th Edition us$35.oo 


This text provides guidance on the art of preparing oral and written arguments, and explains how to be 
effective and persuasive in court. One of the authors has mot e than twenty years of experience as a trial 
judge in the U.S. Courts of Appeals, and in this book he shares the secrets to success. 

Litis book includes current explanations relating to Courts of Appeals including: 

• Function • Structure • Procedures • Rules of Court • Standards of Review 

• Citing Laws in Your Arguments 


Detach this form mid send payment (Check, Money Order or Credit Card) in an envelope to: 


Oceana Publications • 75 Main Street • Dobbs Ferry, N.Y. 10522-1601 


1 1 
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□ Prisoners’ Self-Help Litigation Manual, US$32.9.5 

0-379-21212-9 


□ Introduction to the Legal System of the United States, US$29.50 

0-379-21373-7 


□ Brief Writing and Oral Argument, 8th Edition, US$35.00 

0-379-20427-4 


| Prisoners Receive FREE Shipping and Handling - 

Please Do Not Send Cash \ 


□Check or Money Order is enclosed 

□Visa nMasterCard □American Express Card#: 

Exp. Date: / 

Signature: 

(please print) 

Name 

Address 


City State Zip 
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Idaho’s Prison Labor Scandal 


O ver the past decade, Idaho’s 
state prison system has 
been rocked by a steady stream of 
scandals ranging from the sexual 
abuse of prisoners to the violation of 
prisoners’ First Amendment rights. 

But nothing has shaken the Idaho 
Department of Correction (IDOC) as 
hard as a recent investigation by the 
state’s Office of the Attorney General, 
focused on a wide-scale prison labor 
scandal that involved furniture theft, 
drug and tobacco smuggling, and the 
firings or forced resignations of IDOC 
employees who questioned ongoing 
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by Silja J.A. Talvi 

practices in the state’s for-profit pris- 
oner work program, Correctional 
Industries. 

Idaho’s Correctional Industries (Cl) 
puts over 400 prisoners to work in print- 
ing, metalwork, furniture and license 
plate manufacture. Like most prison la- 
bor programs across the nation, Idaho’s 
Cl claims to be self-sustaining and runs 
on profits from sales of prisoner-pro- 
duced goods and services to other state 
agencies and private businesses. 

The extensive 22-month investiga- 
tion by the state’s Attorney General’s 
office, which was made public last 
March, looked into widespread misman- 
agement and corruption in the 
Correctional Industries (Cl) program. 
The investigation prompted the resig- 
nations of IDOC Director James Spalding 
as well as the head administrator of Cl, 
Jung Ho “Mike” Yae. 

Both Yae and Spalding came to the 
IDOC by way of the Washington State 
Department of Corrections (DOC). As 
the Assistant Director of Correctional 
Industries for the Washington DOC, Yae 
was responsible for all aspects of state 
managed business operations for the 
division from 1994 to 1997, after which 
he became administrator of Idaho’s Cl. 
Spalding became director of the IDOC 
in 1993, after 28 years in the Washing- 
ton DOC. 

Although it chose not to press crimi- 
nal charges against the IDOC, the 
Attorney General’s office concluded there 
had been “egregious lack of supervisory 
oversight and control over the activities 
of the prisoners assigned to CL” 


The most flagrant abuses of the 
prison labor program by prisoners ap- 
parently occurred on furniture delivery 
trips. During these trips, drivers per- 
mitted prisoners to visit strip clubs, 
meet and have sex with wives and girl- 
friends, and to divert stolen furniture 
to family members. Furniture was also 
apparently shuttled to a storage facil- 
ity in Idaho Falls, as part of a theft ring 
involving former prisoners. Cl prison- 
ers maintained and controlled a 
separate inventory tracking system — 
originally introduced by Yae — to hide 
the theft of furniture. 

Some prisoners also apparently 
used the opportunity afforded by the 
furniture delivery runs to smuggle to- 
bacco and drugs behind prison walls, 
knowing that they would not be care- 
fully searched when they returned from 
delivery trips — and that they stood to 
make a significant profit. (Because the 
IDOC prohibits smoking inside the 
prison, packs of cigarettes are valued 
more than illegal drugs, and can go for 
as much as several hundred dollars 
behind prison walls.) 

But the degree to which prison 
administrators turned a blind eye - 
for the sake of Cl’s profitability - 
proved to be the bigger scandal for 
the IDOC. 

As the investigation revealed, Yae 
apparently even went so far as to ter- 
minate Cl employees who challenged 
ongoing problems, or to coerce the res- 
ignations of Cl employees who were 
facing potentially damaging interviews 
by investigators. 
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weeks for the delivery of your first is- 
sue. Confirmation of receipt of 
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tions are tax deductable. Send 
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Article submissions may be made 
directly to the editor: Paul Wright 
#930783, PO Box 7001, Monroe, WA 
98272. Washington does not allow 
prisoners to correspond with other 
prisoners. Correspondence intended for 
PLN ’ s editor should not list prison 
names or numbers in the address if it is 
for PLN ’ s editor. We cannot return 
submissions without an SASE. Check 
our website or send an SASE for writers 
guidelines. 


Idaho Scandal, cont. 


“The ‘bury the problem’ mentality 
is pervasive and appears to have mate- 
rially contributed to Cl’s problems,” 
concluded the Attorney General’s re- 
port. 

In one of several similar situations 
over the last several years, Lynda 
Shayne, a lieutenant and an 11 -year 
veteran of the 1DOC, says she was 
forced out of her job when she began 
to complain about Cl’s lax security and 
the physical abuse of prisoners. 

Shayne, who was given back a 
lower-ranking job at the South Idaho 
Correctional Institution only after her 
grievances against the IDOC aired on 
local media, admits that she continues 
to face an extremely hostile work envi- 
ronment. Shayne has retained a lawyer 
and taken her case to the Idaho Human 
Rights Commission. 

“It has been a mess,” said Shayne 
from her home in Boise. “This has been 
a horror story. I begged them to leave 
me alone — all 1 wanted to do was my 
job.” 

Warden Larry Wright, a 14-year- 
veteran of the IDOC, was also fired after 
he took his concerns about Yae and Cl 
operations to Director Spalding. 

In a transcript from his October 
1999 interview with the Attorney 
General’s office, Wright asserted that 
Spalding became angry with him when 
he raised his concerns. At the time, 
Spalding allegedly stated, “if you mess 
with my administrator, you mess with 
my office.” 

In the same interview, Wright also 
noted that the problems in IDOC’s Cl di- 
vision have gotten worse in recent years 
because “there’s a push to make money.” 

In November 1999, Norm Mallonee, 
the former Transportation Supervisor 
of Cl, told the Attorney General’s of- 
fice that he had witnessed the forced 
resignation of a former Cl driver in an 
attempt to preclude the driver from be- 
ing interviewed by a prison 
investigator looking into Cl’s opera- 
tions. Mallonee subsequently lost his 
job for his hesitancy to terminate addi- 
tional Cl employees for similar reasons. 

In numerous other interviews, past 
and present Cl employees alleged that 
Yae talked condescendingly to his staff 
and treated female employees particu- 


larly poorly; pushed production to the 
point where prisoners and employees 
were working in excess of 18 hours a 
day; and that security in Cl was regu- 
larly sacrificed for the sake of 
profitability. 

In a long interview with the Attor- 
ney General’s office in August 2000, 
Yae admitted that the profitability of 
Cl — and the employment of as many 
prisoners as possible — was his primary 
responsibility. 

“Now, you know, in this industry 
the name of the game is to find ways to 
employ inmates. That’s how we’re 
evaluated ... That’s the bottom line at 
every base level,” stated Yae. 

“[A]s 1 tell people, understand we 
receive absolutely no tax dollars,” he 
went on to state. “And I have a respon- 
sibility to pay 43 staff members their 
paychecks every week ... My primary 
focus is on the operations of Correc- 
tional Industries.” 

“To make a profit for Correctional 
Industries?” inquired Kevin Hudgens 
and Scott Birch, investigators for the 
Office of the Attorney General. 

“Absolutely,” replied Yae. “To 
cover all operating costs.” 

In a November 2, 2000 letter to the 
Attorney General’s office, Yae defended 
his accomplishments and management 
skills as administrator, stressing that 
the statements of former employees and 
prisoners should be listened to with 
“caution.” 

Yae also complained that the inves- 
tigation had cost him a $100,000 per 
year job with the California Department 
of Corrections as the head of CI. 

“The lost job was a rare opportu- 
nity,” wrote Yae. “The job in California 
would have put me in charge of an op- 
eration with 60 businesses in 23 
locations, with over $155 million in an- 
nual sales, and responsibility for nearly 
8,000 people — a rare opportunity in- 
deed.” 

Mark Carnopis, spokesperson for 
the IDOC, notes that numerous 
changes to CI have been made since 
the resignations of Yae and Spalding. 
Those changes have included the elimi- 
nation of prisoners from accounting 
data entry responsibilities, standard 
pricing for CI products because of early 
evidence of preferential pricing to cer- 
tain buyers, and an updating of CI 
directives. 
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“Product delivery has been re- 
structured so that inmates are not 
traveling with Cl drivers on long trips,” 
explains Carnopis of the recent 
changes. “Inmates are only used on 
deliveries when [they] can be returned 
to the institution they are housing in 
on the same day.” 

“This was serious activity which 
should not have taken place,” com- 
mented Republican Governor Dirk 
Kempthorne in a press statement about 
the prison labor scandal. “But what is 
important is that we are able to go for- 
ward and demonstrate that there can 
indeed be confidence in the manage- 
ment of the Department of Correction, 
in the integrity of that management, 
and that the procedures that are in 
place in fact are being adhered to.” 

Cl operations continue, unabated, 
at five prisons: Idaho Correctional In- 
stitution-Orofino, South Idaho 
Correctional Institution, Idaho State 
Correctional Institution, Pocatello 
Women’s Correctional Center and the 
St. Anthony Work Camp. 

The new Cl Administrator, Lynn 
McAuley, started work in January 2002. 
McAuley was the director of the Wash- 
ington State’s Correctional Industries 
division from May 1980 through March 
1992, and Cl Division Administrator for 
the Hawaii Department of Public Safety 
from March 1992 through December 
2001 . 

Serious problems in Idaho’s state 
prison system run deeper than this par- 
ticular prison labor scandal — and far 
beyond what some prisoners did to 
take advantage of Cl’s profit-over-se- 
curity mentality, explains Kelly 
Winberg, President and Founder of 
Friends and Families of Idaho Inmates. 

“There is still a lot of corruption in 
the [IDOC],” Winberg says. “They’re 
putting all the blame on the prisoners, 
but the bottom line is, who was driving 
the [furniture delivery] vehicles? Why 
did the guards allow all of this to go 
on?” 

Winberg says that she began to 
learn key details about the scandal un- 
folding within Cl fully a year and a half 
before the story broke in the local me- 
dia. According to Winberg, she 
complained confidentially to Gov. 
Kempthorne, urging him to investigate 
the issue. She was shocked to receive 
personal, written replies from DOC Di- 
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rector Spalding, downplaying her con- 
cerns. 

Since the resignations of Spalding 
and Yae, Winberg says that she has 
been pleased by the choice of the new 
director of IDOC, Thomas Beauclair, 
who was appointed by the Board of 
Correction on September 25, 2001. 
Beauclair had been interim director 
since May 2001, and rose up in IDOC 
ranks over a 24-year-period. 

“Beauclair has an open door policy 
that Spalding did not,” says Winberg. 
“[He] wants to do something to clean 
up the mess that Spalding left behind 
... The bottom line is that they need to 
start at the top, and train guards to do 
their jobs. They don’t have the right 
to demean or push around these in- 
mates.” 

Of particular concern to Winberg 
have been ongoing reports of inad- 
equate and deadly medical care within 
the prison system. 

Winberg asserts that the problem 
has become particularly egregious at 
the state’s only privately-run prison, 
the Idaho Correctional Center. It’s at 
ICC (run by the Corrections Corp. of 
America) that Winberg’s son, a 32-year- 
old, is now serving a 25-year sentence 
for a $1,800 robbery — which involved 
no violence. 

“My son has seen more abuse in 
that private prison than he’s seen the 
whole five years he’s been in. He says 
the brutality is horrible. It’s a harsh, 
harsh life.” 

In recent years, a variety of other, 
alarming revelations have beset the 
IDOC. 

In 1994, Idaho prison guard John 
Pribble was arrested for coercing sex 
with almost a dozen female inmates. 
The state had to shell out $765,000 to 
cover claims after it was discovered 
that prison officials had shredded 
records to cover for Pribble. 

In 1996, the IDOC was reprimanded 
for putting a prisoner into solitary af- 
ter he accused a guard of sexually 
molesting him. 

And in 1999, a legislative audit dis- 
covered that 69% of the IDOC’s 
employees rated their morale as poor 
or fair, while nearly half said that they 
were improperly trained for their jobs. 
More than half believed that griev- 
ances related to their work environment 
would not be resolved fairly, and two- 
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thirds said that they feared they would 
be punished for raising grievances of 
any kind. 

And while charges of abuse and in- 
adequate medical care continue to crop 
up from year to year, the IDOC took an- 
other heavy blow late last year in a 
high-profile court case brought by the 
American Civil Liberties Union (ACLU) 
of Idaho. 

On December 10, 2001, the United 
States Supreme Court denied Idaho’s 
request for review of a decision by the 
9th Circuit of Appeals, affirming that 
the IDOC repeatedly retaliated against 
prisoners for exercising their First 
Amendment right to file grievances and 
lawsuits about the conditions of their 
confinement. 

The denial of review came two 
years after the U.S. District Court had 
granted injunctive relief to six Idaho 
prisoners who had been employed as 
clerks to assist fellow prisoners in 
the preparation of legal papers. In 
1999, the Court found that prison of- 
ficials had retaliated against the 
prisoner plaintiffs by punishing them 
and issuing false disciplinary 
charges — all with the aim of prevent- 
ing them from filing grievances or 
lawsuits regarding unconstitutional 
conditions of confinement. [This case 
will be reported in an upcoming issue 
of PLN.] 

Marty Durand, legislative counsel 
for the ACLU of Idaho in Boise notes 
that the organization continues to re- 
ceive regular complaints from prisoners, 
who have charged that prison adminis- 
trators (illegally) open legal mail. Other 
common complaints, says Durand, in- 
cluding inadequate medical care, 
overcrowding, and racist practices by 
prison guards. 

Idaho’s prison population is 78% 
Euro- American and 15% Latino, with 
small numbers of African Americans, 
Native Americans and Asian Ameri- 
cans. 

As a state, Idaho has the nation’s 
fastest growing incarceration rate — and 
the whitest and most Republican state 
legislature in the U.S. 

In 1980, the IDOC held just 800 
people in its state prisons. From 1996 
to 2000, the prison population soared 
by 36%, to roughly 5,300 today. There 
are another 8,000 Idaho residents on 
probation or parole. 
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Stun Gun, Four-Point Restraint Use 
Curtailed in Virginia Prisons 


Idaho Scandal, cont. 


Corrections officials for the 1DOC 
estimate that only 1 1% of prisoners are 
in education programs, and 84% have 
substance abuse habits. 

The budget for the 1DOC has also 
grown dramatically in recent years. 
From 1999 to 2000 alone, the IDOC saw 
a 17% increase to an annual budget of 
$108.3 million. For FY 2002. the state 
legislature has approved another 17% 
increase — the Cl scandal notwith- 
standing — to $127.2 million, at least 
partly to expand substance abuse 
treatment program. 

Meanwhile, the IDOC prisoner 
population continues to increase at a 
clip of 3 8 new prisoners a month. 

According to IDOC spokesperson 
Carnopis, the IDOC currently has no 
plans to build any additional prisons 
for male prisoners despite the steady 
climb in the prisoner population. In- 
stead, the prison system has decided 
to build 200 additional beds for female 
prisoners. 

The IDOC is also considering 
other ways of housing female prison- 
ers, including renovating “an old 
slaughterhouse building to house fe- 
male community-custody inmates,” 
says IDOC spokesperson Carnopis. 

As a general rule, Idaho locks up 
non-violent offenders for extremely 
long sentences, complains Winberg of 
Friends and Families of Idaho Inmates. 
Sixty percent of Idaho’s prison popu- 
lation are currently eligible for parole, 
she adds, but all of them face an in- 
credibly difficult time getting 
out — owing to the regular denials of 
the Idaho Board of Pardons and Pa- 
role. 

“Idaho does not rehabilitate, ’’she 
says. “This is warehousing.” | 

Silja J.A. Talvi is a Seattle-based 
freelance journalist who writes for 
publications ranging from the Chris- 
tian Science Monitor to In These 
Times. She is also the co-editor o/Lip 
Magazine, available on the Internet at: 
www.lipmagazine. org. 

PLN would also like to thank 
Brigette Sarabi, of the Western 
Prison Project, for research assis- 
tance for this article. 


B ecause Connecticut’s prisons 
were overfull, Lawrence 
Frazier was sent to Virginia to serve 
his time. He didn’t go home alive. 
He died in a Richmond hospital of 
cardiac arrhythmia after prison 
guards repeatedly shocked him with 
an Ultron II stun gun and shackled 
him to a steel table. 

Frazier, 50, was one of about 500 
Connecticut prisoners being held un- 
der contract in Virginia’s notoriously 
inhumane prisons. In June 2000, 
Frazier was involved in a disturbance 
at Wallens Ridge prison. He was sub- 
dued by guards using the hand-held 
Ultron II, a device capable of deliv- 
ering a 50,000 volt charge. 
Immediately thereafter, he was fas- 
tened to a steel table using five-point 
restraints. He then lost conscious- 
ness and lapsed into a coma. Frazier 
died 5 days later. The Virginia De- 
partment of Corrections (DOC) 
would not disclose how many times 
Frazier was shocked. 

An autopsy found that Frazier 
died of “natural causes” but left open 
the possibility that the stun gun and 
five-point restraints contributed to 
his death. 

A consultant hired by the DOC 
found, not unexpectedly, that the 
Ultron II played no role in Frazier’s 
death. Dan Kaufman, speaking on be- 
half of Electronic Defense Technology, 
the Cleveland-based manufacturer of 
the device, said it had “been in use for 
12 years and there’s not been one death 
or serious injury attributed to the de- 
vice.” 

Nevertheless, Ronald J. Angelone, 
Director of the DOC, announced last 
spring that “due to comments con- 
tained in the medical examiner’s report, 
the department is issuing a state-wide 
moratorium on the use of the Ultron II 
device. This moratorium will remain in 
effect until issues regarding the device 
are clarified.” 

In a separate victory for prison- 
ers, Virginia prison officials 
capitulated to increasing pressure 
from District of Columbia (D.C.) con- 
victs who sought to end the use of 
four-point restraints as punishment. 
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On behalf of D.C. prisoners who 
are housed in Virginia’s prisons, a 
lawsuit was filed last August by 
Covington & Burling, a Washington 
D.C. law firm, in collaboration with 
the D.C. Prisoners’ Legal Services 
Project. (See PLN, January 2001, 
page 17.) The suit, which affects 
about 1,200 D.C. prisoners who are 
held in Virginia’s Sussex II prison, 
brought about statewide reform of 
the procedures for use of restraints. 

The lawsuit challenged the prac- 
tice of using four-point restraints as 
punishment for petty offenses such as 
banging on a cell door or yanking on a 
telephone cord. A prisoner who com- 
mitted such minor offenses was 
stripped to his underwear, then shack- 
led to a steel table by his wrists and 
ankles with additional straps across his 
chest and thighs. Prisoners were held 
in this position for as long as 3 con- 
secutive days with breaks at 6 to 8 hour 
intervals. Prisoners who needed to re- 
lieve themselves while restrained 
would urinate or defecate on them- 
selves. 

Under the new policy, restraints 
can only he used to control a prisoner 
who presents a threat to himself or oth- 
ers, not as punishment. Further, if a 
prisoner is placed in restraints, he must 
be released every 3-1/2 hours to 
stretch his muscles and use the toilet. 

“We are happy that Virginia 
changed its policy after examining the 
facts,” said Eric Lotke, Executive Di- 
rector of D.C. Prisoners’ Legal Services 
Project. 

Alan Pemberton, lead counsel for 
Covington & Burling, said he was 
pleased the lawsuit helped end the “bar- 
baric and inhumane use of restraints 
on D.C. inmates shipped to Virginia.” 

The stipulation governing the 
substantially reduced use of four-point 
restraints was signed on behalf of the 
Attorney General of Virginia and filed 
in the U.S. District Court for the East- 
ern District of Virginia at Richmond. 
See: Prisoners of Sussex II v. Ronald 
Angelone et al., 3:00CV558. | 

Sources: Richmond (Virginia) Times- 
Dispatch, Covington & Burling. 
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M arch 3 1, 2002, marks the final 
date for PLN to raise $15,000 
for its matching grant fundraiser cam- 
paign. As we go to press, we have raised 
$10,852, which is still way short of our 
goal. PLN desperately needs these funds 
to continue operating. If you have not 
yet made a donation, please take this op- 
portunity to do so. PLN urgently needs 
your support more than ever. We will 
announce the final results in the May 
2002, issue of PLN. 

So far, more than 500 people have 
responded to PLN s reader survey with 
a variety of comments and suggestions. 
We will tabulate the results and report 
them in the May 2002 issue of PLN as 
well. Some readers have asked how to 
submit news and information about 
events in their state. To do so, simply 
send PLN news clippings (include the 
date and source on each clipping) to 
PLN ’ s Seattle address. That’s all there is 
to it. Readers interested in submitting 
articles should first review PLN s writer 
guidelines by either downloading it from 


From the Editor 

by Paul Wright 

PLN s website or sending us an SASE 
requesting it. 

A frequent request from the survey 
is for pen pal services and law books. PLN 
will be making an effort to expand the 
number of advertisers offering both ser- 
vices, as well as expanding the selection 
of books that PLN distributes. A lot of 
readers also want information about free 
or pro bono legal services. Alas, we are 
not aware of any such services in the field 
of criminal law except for the Innocence 
Project. As far as civil rights cases go, 
that varies by state and is generally lim- 
ited. An upcoming issue of PLN will 
feature an article with suggestions on ob- 
taining contingency or pro bono counsel 
in civil cases. 

As readers know, recent years 
have seen an increase in incidents 
where prison and jail officials censor 
PLN and the materials we distribute. 
We have aggressively challenged those 
policies aimed at keeping PLN out of 
detention facilities. This has included 
litigation in six states and administra- 


tive appeals in numerous others. Late 
last year we decided to consolidate 
PLN s censorship litigation with one 
law firm, which will allow us to respond 
faster to censorship, issues and re- 
solve the problem sooner. The Seattle 
law firm of Bricklin and Gendler has 
agreed to represent PLN in its censor- 
ship litigation on a national basis. They 
have successfully represented PLN in 
litigation against the Washington Depart- 
ment of Corrections in the past. We ask 
that our prisoner readers inform us of any 
instances where mailings from PLN are 
censored or otherwise not delivered. 

One of our goals for 2002 is to ex- 
pand PLN s size by another four pages 
to bring readers still more news and in- 
formation. The total cost of this 
expansion will be approximately $500 per 
issue in additional postage and printing 
costs. If anyone is willing to sponsor 
this expansion for a one year period PLN 
will expand immediately. 

Enjoy this issue of PLN and please 
encourage others to subscribe. | 


Save 60% on Collect Prison Calls 


When you want to save on your inmate’s calls 
Call the Leader in discounted inmate calls 
Call TELE-NET, INC. 

• We service most all prison facilities in the US. 

• We can send calls anywhere in the world. 

• We will give you a reliable written quote. 

• You will speak to knowledgeable reps. 

• We provide fast accurate installations. 

Don’t trust your service to just anyone 
call the professionals who have been 
serving inmate families since 1996. 

Tele-Net, Inc 

www.telenetinc.net 



See what our customers are saying: 

I called and received my quotation in 3 days... 
my service was working within a week 
N. Ferris, OH 


I'm thrilled with the savings... 
Now I can talk more to my son 
N. Rigby, MA 


When I called Tele-Net I spoke to a real person, 
then when I had questions on my bill they were 
there to answer my questions. 

B. Jones, WA 


For Service Call 
1 - 888 - 299-7800 
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Washington DOC Settles 
Wrongful Death Suit For $245,000 


I n February 2001, Washington 
irison officials agreed to settle a 
$2.9 million wrongful death suit for 
$245,000 in costs, damages, and attor- 
neys’ fees. The lawsuit was brought in 
state court by a prisoner’s mother, 
Sharon Corner, after her son died as a 
result of prison medical staff’s negligence. 

Charles Snipes was a 32 year-old 
prisoner incarcerated at the Special 
Offender Center (SOC) near Monroe, 
Washington. He was serving six years 
for having helped an undercover po- 
lice officer buy $20 worth of cocaine. 

SOC is a diagnostic prison for men- 
tally ill prisoners. Snipes was imprisoned 
there because he was schizophrenic. He 
was also HIV positive with a long his- 
tory of heart problems. 

Attention Prisoners 

By subscribing or renewing your 
subscription to PLN for multi-year periods 
you avoid missing any issues of PLN as well 
as save us the staff time and resources needed 
to send you periodic renewal notices . 

For a limited time we are making this 
special offer. Subscribe to PLN now, or extend 
your existing subscription for four years ($72) 
and we will send you, ABSOLUTELY 
FREE, your choice of one of the following: 

Legal Research: How to Find and 
Understand the Law >, 7th Edition, by 
Nolo Press. A $24.95 value. 

or 

I | The Celling of America: An Inside 
Look at the U.S. Prison Industry , the 
critically acclaimed PI Y anthology now in 
its third printing. A $ 19.95 value. 

An offer like this is too good to last 
forever, so prisoners renew your subscription 
for lour years now by sending S72 and let us 
know which of die two books you would 
like to receive. Send payment to : 

Prison Legal News 
2400 NW 80th Street, PMB 148 
Seattle, WA 981 17 

Or phone in your credit card order by calling 
(206) 246-1022. 

Offer applies only to prisoner 
subscribers and does not apply in conjunc t ion 
with any other discount offers. 


Unnamed SOC guards claimed that 
Snipes was a troublesome prisoner. 
They claim that Snipes had attempted 
to throw his own urine and feces on 
them, which they somehow believed to 
have been an attempt to infect them 
with HIV, rather than the result of 
Snipes’ schizophrenic delusions. 

On July 22, 1998, one of the hot- 
test days of that year, SOC’s 
air-conditioning was out. Fans had 
been set up to blow over buckets of ice 
for temperature control. 

At about 6:00 p.m. that day Snipes 
complained to SOC guard Karen 
McLellan that he could not breathe. 
McLellan reported the complaint to 
SOC nurse Gloria Wagner, who did not 
examine Snipes but recommended a 
cold shower for him. 

At about 8:30 p.m. Wagner and an- 
other nurse, Mike Kalina, observed 
Snipes lying naked on his cell floor. 
Neither spoke to Snipes. Instead, both 
assumed he was asleep. Neither nurse 
recorded Snipes’ complaints. 

At about 10:30 p.m. James Smith, 
an SOC guard, asked nurse Leann Cave 
to check on Snipes. Smith was con- 
cerned because Snipes had not 
changed positions in about 90 minutes, 
and his feet appeared to be pale. 

At about 1:00 a.m. on the 23rd, 
nursing staff finally arrived to examine 
Snipes. When they could not rouse 
him by yelling and banging on his cell 
door, they asked to go into the cell. A 
lieutenant identified only as Conner 
was called. Conner instructed them to 
await his arrival before going into 
Snipes’ cell. 

Disturbingly, while awaiting 
Conner’s arrival, guards and nurses 
laughed while they sprayed Snipes with 
water, pelted him with paper wads shot 
from a rubber band, and threw rolled 
up wet socks at him, reported Sean 
Morin, an SOC prisoner. 

Conner arrived at about 1 :30 a.m., 
and nurses were allowed into Snipes’ 
cell. He was promptly pronounced 
dead. 

Although a team of investigators 
concluded that Snipes’ medical treat- 


ment “left much to be desired,” Wagner 
got off with only a written reprimand. 

Kalina was not disciplined for the 
Snipes incident but was later sanc- 
tioned by a reduction in pay for 
administering a drug overdose to a pris- 
oner. 

David Smith, a Seattle attorney 
who represented DOC in the lawsuit, 
characterized spraying Snipes with 
water and pelting him with wet socks 
“a little unorthodox” but necessary. He 
further commented that “security con- 
cerns have to override saving an 
inmate’s life. That’s just the way it has 
to be.” Smith claims that SOC employ- 
ees did nothing wrong and only settled 
the suit to save the taxpayers money, 
and to save the defendants the discom- 
fort of testifying at trial. 

Frank Cuthbertson, the attorney 
who filed the lawsuit for Corner, could 
not “fathom why the unit’s medical 
staff waited seven hours before trying 
to help the dying man.” 

Corner commented that her “life 
will never be the same,” and that she 
felt as if “they got off easy” for the 
way SOC nurses and guards treated her 
son. 

Corner was represented by attor- 
neys Frank Cuthbertson and 
Thaddeaus Martin of Gordon, Thomas, 
Honeywell, Malanca, Peterson & 
Daheim, P.L.L.C. of Tacoma, Washing- 
ton, with whom she will share the 
$245,000. See: Corner v. State Of Wash- 
ington et al.. King County Superior 
Court No. 99-2-16561-6-SEA. 

Snipes was not the first prisoner 
to die of medical neglect at the Monroe 
Corrections Complex, where SOC is lo- 
cated. In 1995 Stanley Watson died of 
a heart attack at the Washington State 
Reformatory, which is part of the Com- 
plex. Negligence on the part of medical 
staff at the Complex resulted in 
Watson’s death, which could easily 
have been prevented with adequate 
medical care. See: PLN, Nov. 1995, page 
12 . ■ 

Sources: Seattle Post-Intelligencer, 
Government Documents. 
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BOP Settles Prisoner Beating/Restraint Lawsuit For $99,000 


I n the summer of 1997, Lealon 
Muldrow was incarcerated in 
the Special Housing Unit (SHU) of the 
United States Penitentiary (USP) at At- 
lanta. On July 1 of that year, Muldrow 
was threatened with being chained 
down because the other prisoner in his 
cell was kicking their cell door. Lt. Dony 
Cartrette ordered Muldrow and his 
cellmate to submit to handcuffs by put- 
ting their wrists through the cuffport 
of their cell door. Both prisoners com- 
plied with this order and were 
handcuffed behind their backs. 

The door to Muldrow ’s cell was 
opened after he and his cellmate were 
cuffed. Cartrette and other guards under 
his supervision rushed into the cell, 
grabbed Muldrow by the handcuffs and 
the back of his head, shoved him against 
the wall, and shouted obscenities at him. 
Because Muldrow refused to kneel down, 
the guards threw him on the ground and 
shackled his legs. 

Although Muldrow was fully shack- 
led and laying face down on the floor, 
Cartrette jumped on his back, grabbed 
the back of his head, and slammed his 
face into the concrete floor and against 
the steel bed frame beside him. As a re- 
sult of this assault, Muldrow suffered 
multiple bruises on his face, head, and 
body. His forehead was also cut and bled 
profusely. Cartrette ordered two guards 
to take Muldrow to a medical unit for treat- 
ment. 

Two physician’s assistants exam- 
ined Muldrow and stitched the wound 
to his forehead. Muldrow was then 
placed in a holding cell. He did not 
struggle or resist in any way. Muldrow 
was left in this cell for some time, still 
wearing his bloodied T-shirt. 

Although Muldrow was calm and 
unresisting, a Special Operations Re- 
sponse Team (SORT) assembled outside 
the cell where he was being held and be- 
gan preparing to “extract” him. A SORT 
is a group of four to eight staff members 
whose job includes placing a prisoner in 
four-point restraints. After a prisoner is 
placed in four-point restraints he is forc- 
ibly taken to a small cell called a “side 
pocket” and chained to a steel bunk, 
spread-eagle and naked. 

Lt. Marvin Battley led the SORT 
that took Muldrow to a side pocket. 

Prison Legal News 


Muldrow was kept chained and naked 
for more than five days. He was not 
allowed out of the restraints for the first 
three days, and was thus forced to uri- 
nate and defecate on himself during that 
time. After those first three days, he 
was allowed to use the toilet only spo- 
radically. On the sixth day of his 
ordeal, Muldrow was taken out of the 
four-point restraints and placed in am- 
bulatory restraints, including a “black 
box” (solid handcuffs), waist chain, 
and shackles. 

As a result of this excessive force, 
Muldrow suffered severe physical pain 
and distress. He was unable to clean 
or otherwise tend to the wound on his 
forehead. He experienced dizziness and 
headaches. His body became ex- 
tremely sore and stiff, a condition 
exacerbated by the injuries he received 
when Lt. Cartrette had beaten him. 

Muldrow sued the BOP and the 
USP Atlanta. He was represented by 
attorneys Stephen Bright, director of 
the Southern Center for Human Rights, 
and Courtland L. Reichman of the At- 
lanta firm King & Spalding. During their 
investigation of the case, Muldrow’s 
attorneys discovered that BOP offi- 
cials routinely held prisoners in 
four-point restraints for days, weeks, 
or even months, and that at least one 
prisoner had died while in the restraints. 
Many prisoners were placed in the re- 
straints for relatively minor rule 
violations, such as throwing water on 
a staff member, kicking on the cell door, 
or pushing a food tray out of the door 
slot. 

The BOP decided to settle with 
Muldrow for $99,000 less than a month 
before trial. Both Bright and Reichman 
agreed that the looming trial pushed 
the BOP to settle. “We were going to 
do a lot of depositions [before trial] and 
a lot more discovery,” Bright said. He 
surmised that prison officials were 
likely afraid of what would be revealed 
during discovery and trial. 

“While the money cannot erase 
our client’s suffering, it should send a 
loud and clear message to the Bureau 
of Prisons that they cannot torture pris- 
oners and get away with it,” said 
Bright. Reichman commented that it 
was “shocking” that federal officials 
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would allow such abuses to go un- 
checked, but that he was glad “to see 
the government step up and settle such 
an egregious case - it’s the right thing 
to do.” 

Two other prisoners who suffered 
similar abuse also filed suit against the 
BOP, but those actions were dismissed 
because the prisoners failed to prop- 
erly exhaust their administrative 
remedies via the BOP’s internal griev- 
ance procedure. The Prison Litigation 
Reform Act of 1996 requires courts to 
dismiss the claims of prisoners who do 
not exhaust every step of a prison’s 
grievance procedure. Bright has writ- 
ten to the U.S. Senate Judiciary 
Committee urging them to repeal the 
PLRA because it effectively leaves 
many prisoners unable to vindicate fun- 
damental human rights violations and 
discourages lawyers from representing 
them. See: Muldrow v. Keohane, No. 
1-98-CV-0919BBM (N.D. Ga. 1998). ■ 
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Puerto Rico Prison Officials Fined $10 Million 


A federal court in Puerto Rico 
held prison officials in con- 
tempt for failing to comply with court 
orders governing prison conditions 
and imposed a contempt sanction of 
$10 million. 

More than 20 years ago the court 
first dealt with prison overcrowding in 
Puerto Rico prisons by issuing a pre- 
liminary injunction in Feliciano v. 
Barcelo, 497 F.Supp. 14 (D.P.R. 
1979). In the ensuing years, the is- 
sue came back before the court on at 
least four occasions because prison 
officials failed to comply with court 
orders to correct unconstitutional 
prison conditions. 

Most recently, the case was be- 
fore the court on plaintiffs’ 1998 
contempt motion, based upon defen- 
dants’ violation of court orders 
concerning the usage of admission 
cells. 

Admission cells lack many of the 
features that make housing units hab- 
itable. They generally lack toilets, 
beds, bathing or washing facilities, 
drinking fountains and are usually lo- 
cated in areas where programming and 
recreational activities are unavailable. 
The court found that up to 23 prison- 


ers were held in cells with a 9 man ca- 
pacity. Prisoners “were often compelled 
to take turns sleeping, or to sleep sit- 
ting up because there was not enough 
room to lay down. They slept on the 
floor and were not provided mattresses, 
blankets, or sheets to cover them- 
selves.” 

Prisoners were provided only 
one set of clothes which were never 
laundered. They were not issued 
even a change of underwear. The 
cells were permeated by the stench 
of old clothing, coupled with the 
smell of urine and vomit. Poor venti- 
lation and high temperatures only 
worsened the situation. The cells 
were full of flies. Prisoners and staff 
suffered medical complications due 
to the conditions. 

Prisoners were rarely given per- 
sonal hygiene items such as 
toothpaste, toothbrushes, deodor- 
ant, razors, toilet paper or towels. 
Medical care was seriously deficient. 
The intense overcrowding coupled 
with unsanitary conditions increased 
the risk of serious disease caused by 
contact with blood and secretions, 
such as Hepatitis types B & C, HIV 
and Herpes. 


The court found that only the Ad- 
ministrator of Corrections had direct 
responsibility for cell overcrowding in 
the admission cells. It concluded that 
she blatantly and egregiously violated 
its clear and unambiguous orders for 
several years. It found the wanton and 
willful disregard of its orders and the 
horrific conditions to be appalling. 

The court rejected defendants de- 
fenses of substantial compliance and 
impossibility, concluding: “Plaintiffs 
detained in admission cells suffered se- 
rious mental and physical harm ... 
Inmates were detained in small areas 
under obscenely unhygienic and men- 
tally distressing conditions for 
prolonged periods of time. They were 
placed at an excessive risk of both their 
health and security. They were de- 
prived of sleep and suffered muscle 
pains and spasms. They were unreason- 
ably and unnecessarily exposed to 
serious and dangerous communicable 
diseases. They were harmed psychologi- 
cally by the deplorable incarceration 
conditions. Inmates were deprived of 
basic necessities of life. They were 
stripped of their dignity.” See: Morales 
Feliciano v. Roseilo Gonzalez, 124 
F.Supp.2d 774 (D.P.R. 2000). H 


Res Judicata Dismissal of Texas Prisoner’s Suit Reversed 

by Matthew T. Clarke 


A Texas court of appeals has 
■eversed the district court’s 
res judicata based dismissal of a 
Texas state prisoner’s personal injury 
suit chastising the lower court for 
using an improper procedure. 

Steven W. Howell, a Texas state 
prisoner, brought suit against the 
Texas Department of Criminal Justice 
and prison employees (TDCJ) alleg- 
ing they negligently designed and 
constructed a bathroom area of the 
prison, creating a hazardous condi- 
tion that caused him to slip, fall, and 
break his wrist. He alleged that the 
same defect caused similar injuries to 
fifteen to twenty other prisoners prior 
to his injury occurring. 

In his complaint, Howell men- 
tioned that he had previously filed a 
similar claim in federal district court 


and it had been dismissed for failure 
to state a claim upon which relief 
could be granted. Three days after it 
was filed, and without having served 
the defendants, the district court dis- 
missed on “res judicata” grounds. 
Howell appealed. 

The court of appeals held that 
the district court erred in a number 
of ways. First, it employed a proce- 
dure set forth in Section 14.003 of the 
Texas Civil Practice and Remedies 
Code for a dismissal based on res 
judicata, which is improper. Res judi- 
cata is an affirmative defense which 
must be raised by the defendant af- 
ter they are served and proven by the 
defendants’ submission of a verified 
copy of the prior judgment. The prior 
judgment must show that the judg- 
ment was on the merits by a court of 


competent jurisdiction, the parties 
were identical or in privity, and the 
claims were identical or could have 
been raised in the previous action. 

Because there was no judgment 
or even sufficient description of the 
prior action in the record, a judgment 
based on res judicata was inappro- 
priate. However, even if the dismissal 
were based on the res-judicata-like 
part of Section 14, it still had to have 
proof of the aforementioned similar- 
ity between the suits and that the 
prior judgment was on the merits. Be- 
cause the district had no such proof, 
it abused its discretion in dismissing 
the suit and the dismissal was re- 
versed and the case returned to the 
district court for further proceedings. 
See: Howell v. TDCJ, 28 S.W.3d 125 
(Tex. App. -Texarkana 2000). | 
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Third Circuit Holds PLRA 
Bars Claims For Compensatory Damages 

by Matthew T. Clarke 


T he Third Circuit Court of Ap- 
peals has held that although 
the Prison Litigation Reform Act 
(PLRA) barred a prisoner from recov- 
ering compensatory damages for 
violations of his right to religious ex- 
pression, he may recover nominal and 
punitive damages. 

Michael Malik Allah, a Pennsyl- 
vania state prisoner, filed a civil 
rights suit under 42 U.S.C. § 1983, 
alleging William W. Ennis, the prison 
chaplain, and Humza Al-Hafeez, an 
outside minister appointed by Ennis, 
infringed on his right to free exer- 
cise of his religious beliefs while he 
was incarcerated at SCI Frackville. 
Allah, a follower of the Nation of Is- 
lam (NOI), alleged that Al-Hafeez is 
not a member of NOI and promotes 
teachings which contradict the 
teachings of Elijah Muhammad, the 
founder of NOI. 


Three months after filing the suit 
Allah was transferred to SCI Greene. 
The defendants then filed a motion for 
judgment on the pleadings alleging that 
the transfer mooted Allah’s request for 
injunctive relief and that a section of 
the PLRA, 42 U.S.C. 1997e(e), barred 
his claims for damages. The district 
court granted the motion and dismissed 
the case. Allah appealed. 

In Memphis Community School 
District v. Stachura, 477 U.S. 299 (1986), 
the Supreme Court held that the ab- 
stract value of a constitutional right 
may not form the basis for § 1 983 dam- 
ages. The Third Circuit held that 
Stachura, and the PLRA ban against 
recovery of damages for mental or emo- 
tional injuries absent physical injuries, 
prevented the recovery of compensa- 
tory damages for violations of 
constitutional rights without accompa- 
nying physical injury or monetary loss. 


The only actual injury Allah pled was 
apparently mental or emotional injury 
and that is barred by the PLRA. 

The Third Circuit held that nominal 
damages could be recovered under the 
PLRA. The complaint need not expressly 
seek nominal damages for them to be 
awarded. The Court also held that puni- 
tive damages could also be awarded 
based solely on a constitutional viola- 
tion if nominal damages were awarded. 
This creates a potential circuit conflict 
with the Seventh and D.C. circuits. Not 
mentioned in the lengthy discussion on 
punitive damages was the fact that the 
Supreme Court has held that the Con- 
stitution places substantive limits on 
the amount of punitive damages recov- 
erable. Accordingly, the Third Circuit 
reversed the case in part and returned 
it to the district court for further pro- 
ceedings. See: Allah v. Al-Hafeez, 226 
F.3d 247 (3rd Cir. 2000). ■ 
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Hitching Post Unconstitutional 

by David Reutter 


T he Court of Appeals for the 
Eleventh Circuit has held that 
handcuffing a prisoner to a hitching 
post for prolonged periods violates the 
Eighth Amendment, but granted guards 
qualified immunity. Alabama pris- 
oner Larry Hope was assigned to the 
chain gang at Limestone Correctional 
Facility (Limestone) in 1995. On two 
occasions he was handcuffed to a 
“restraining bar” or “rail,” known as 
the hitching post. 

The first time, Hope was hitched 
because of a verbal altercation with 
another prisoner. After two hours 
Hope was released. During that pe- 
riod he was offered water and a 
bathroom break, every fifteen min- 
utes. The second time, Hope was 
involved in a physical altercation with 
a guard. There is a dispute about who 
started the fight, but Hope stated one 
of the guards began choking him be- 
cause he fell asleep on the bus en route 
to the work site, and did not exit 
promptly with other prisoners. Hope 
was taken back to Limestone and 
hitched to the post without a shirt for 
seven hours. During this period Hope 
was given water once or twice and no 
bathroom breaks. 

To establish an Eighth Amendment 
claim a prisoner must prove a subjec- 
tive violation, as well as an objective 
violation of their rights. The subjec- 
tive component requires showing 
defendants were wanton in their ac- 
tions and not merely negligent. 
Officials must be aware the condition 
created a substantial risk of serious 
harm and that they disregarded that risk 
by failing to take reasonable measures 
to abate it. 

The Court held Hope met the sub- 
jective component as he was cuffed to 
the hitching post with his arms at head 
level, in the hot sun with no shirt, metal 
cuffs, no water breaks and no bathroom 
breaks. At one time, prison guards 
brought a cooler of water near Hope, 
let the prison dogs drink from the wa- 
ter, then kicked the cooler over at 
Hope’s feet. The court held that this 
was uncontested evidence of deliber- 
ate indifference. Additionally, the 
Department of Justice informed Lime- 


stone the hitching post was without pe- 
nological justification and listed the 
health and safety risks associated with 
it. 

The objective component requires 
showing the punishment involves un- 
necessary and wanton infliction of pain. 
This standard pivots upon the “evolv- 
ing standards of decency that marks the 
progress of a maturing society.” The 
Court found that since abolishing the 
pillory over a century ago, our system 
of justice has consistently moved away 
from forms of punishment similar to 
hitching posts in prisons. The Court 
held Hope met the objective component 
as he was denied basic human necessi- 
ties and was even taunted by the 
guards. 

The Court held this case estab- 
lishes a bright line for any future case 
involving the use of a hitching post 
by prison officials. The Court stated 
temporary hitching to quell a distur- 
bance or restore order would be 
proper. The Court further held the 
guards were entitled to qualified im- 
munity because there was no bright line 
case against the use of a hitching post. 
The Court made this holding even 
though it agreed previous cases 
could infer the inappropriateness of 
the hitching post. PLN notes that 
other circuits have held there is no 
qualified immunity in Eighth Amend- 
ment cases. See: Hope v. Pelzer, 
240 F.3d 975 (11th Cir. 2001). 

On January 4, 2002, the Supreme 
Court granted certiorari limited to two 
questions: (1) whether state officials 
sued in their individual capacities un- 
der 42 U.S.C. § 1983 are entitled to 
qualified immunity unless they have 
violated statutory or constitutional 
rights ‘clearly established’ by a case 
presenting facts ‘materially similar’ to 
those in the plaintiff’s case, and (2) 
whether under the circumstances that 
must be taken as true at the summary 
judgment stage of this case, tying a 
prisoner to a ‘hitching post’ violates 
‘clearly established’ constitutional 
rights for purposes of qualified im- 
munity under 42 U.S.C. § 1983. PLN 
will report the outcome of this case 
in a future issue. | 
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Claims Dismissed in First Challenge to 
BOP Communications Ban 

by Matthew T. Clarke 


T he Tenth Circuit Court of 
Appeals has ordered the 
claims in the first published chal- 
lenge to the implementation of 
Special Administrative Measures 
(SAMs) by the federal Bureau of 
Prisons (BOP) dismissed without 
prejudice for failure to exhaust ad- 
ministrative remedies. 

Ramzi Ahmed Yousef, a federal 
prisoner at the ADX in Florence, 
Colorado, filed a Bivens action 
against various government officials 
alleging that his placement under 
SAMs violated: the constitutional 
prohibition against cruel and un- 
usual punishment; his rights to due 
process, counsel, freedom of speech, 
and to freely exercise his religion, 
and sought declaratory and injunc- 
tive relief and monetary damages. 
Yousef was convicted of conspiracy 
in the 1993 bombing of the World 
Trade Center and attempts to bomb 
various U.S. -flagged commercial air- 
craft. This case was decided prior 
to the destruction of the World Trade 
Center on 9-11-01. Due to Yousef’s 
association with terrorist activities, 
the Bureau of Prisons (BOP) imple- 
mented SAMs restricting Yousef’s 
access to mail, telephone, media, and 
visitors and limited his carrying of 
religious materials, recreation and 
exercise time. 

Yousef filed formal and informal 
applications seeking review of the 
SAMs. They were denied. He then 
filed suit in federal district court. The 
Attorney General (AG) replied with 
a motion to dismiss the suit on the 
grounds that Yousef had failed to ex- 
haust administrative remedies as 
required by 42 U.S. C. 1997e(a). The 
district court granted the motion and 
dismissed the suit. Yousef appealed. 

On appeal, Yousef argued that 
administrative remedies were effec- 
tively unavailable because: (1) there 
were no administrative remedies 
available to him; (2) under Tenth Cir- 
cuit case law the exhaustion of 
remedies was not required in cases 
requesting monetary damages; (3) 
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his letter to the AG fulfilled any re- 
maining exhaustion requirements; (4) 
his initial attempts at seeking relief 
obviated the need to exhaust remain- 
ing administrative remedies. Yousef 
also noted that only the AG can im- 
pose SAMs and that therefore an 
administrative remedy request to the 
AG’s subordinate would be, by defi- 
nition, ineffective as the subordinate 
cannot overrule the AG. 

The Tenth Circuit agreed with the 
AG that BOP regulations imply that 
the BOP could not assign a prisoner 
directly upon his admission into the 
prison system to spend the rest of 
his life in a control unit without re- 
consideration and require a review of 
control unit status at least once ev- 
ery 60 to 90 days, suggesting that the 
BOP’s administrative measures are 
subject to challenge by the prisoner. 
Therefore, because the 28 U.S.C. § 
1997e(a) mandates exhaustion of ad- 
ministrative remedies, the federal 
prisoner must follow all steps of the 
administrative remedies process prior 
to filing suit. This includes: an in- 
formal resolution attempt; a formal 
request for review to the warden; an 
appeal to the BOP’s Regional Direc- 
tor; and a further appeal to the 
Counsel for the Central Office of the 
BOP. 

The regulation authorizing the 
implementation of SAMs states that: 
“(a) Upon direction of the Attorney 
General, the Director, Bureau of Pris- 
ons, may authorize the Warden to 
implement special administrative 
measures. ... These procedures may 
be implemented upon written notifi- 
cation to the Director, Bureau of 
Prisons, by the Attorney General.” 
The AG argued that this use of the 
word “may” meant that the BOP re- 
tains discretion on whether to 
implement SAMs or not. Despite the 
fact that the BOP has never failed to 
comply with an AG’s request to im- 
pose SAMs, the Tenth Circuit agreed 
with this absurd position. 

When Yousef objected informally 
to the imposition of the SAMs, in- 
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eluding their legality and fairness, he 
received a response that this “insti- 
tution has no jurisdiction to review 
the legality and fairness of the mea- 
sures.” Yousef alleged that this 
frustrated further exhaustion at- 
tempts because it indicated that they 
would be futile. The Tenth Circuit 
agreed that the language of the re- 
sponse was “misleading because it 
does not suggest that the BOP is 
empowered to review challenges to 
the fairness of the individual SAMs.” 
However, the Tenth Circuit still did 
not excuse Yousef from attempting to 
further exhaust his administrative 
remedies. Therefore, the Tenth Cir- 
cuit upheld the dismissal without 
prejudice of the claims for failure to 
exhaust administrative remedies. 
See: Yousef v. Reno, 254 F.3d 1214 
(10th Cir. 2001). ■ 
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Prison Coffee and Games: 

Starbucks and Nintendo Admit Their Contractor Uses Prison Labor 


M ost people assume that pris- 
oners, especially those con- 
victed of felonies like rape and murder, 
spend their days stamping license plates, 
making furniture for state offices, and dig- 
ging ditches along state highways for 25 
or 30 cents an hour. So it may seem a bit 
odd that Steven Strauss, until last Au- 
gust a prisoner at the Twin Rivers 
Corrections Unit in Monroe, Washing- 
ton, says he spent his last Christmas 
holiday packaging brightly colored bags 
of chocolate-covered Starbucks coffee 
beans and Nintendo Game Boy systems 
that would end up under Christmas trees 
across the country. 

Twin Rivers, part of a four-unit prison 
that houses mentally ill prisoners, high- 
security felons, and participants in the 
state’s Sex Offender Treatment Program, 
is also home to one of three facilities op- 
erated by Signature Packaging Solutions, 
one of 15 private companies that operate 
within the state prison system and use 
prisoner labor to supplement their out- 
side workforce. “The majority of the 
workers are hired for big jobs, which come 
around holiday times,” says Strauss, who 
was sent to Twin Rivers in 1997 on drug 
and firearm charges. “We used to [pack- 
age] all Starbucks’ coffee for the holidays. 
With Nintendo, we would do all their over- 
flow — everything from Game Boys to 
[games like] Super Mario Bros, and Don- 
key Kong.” The work was dull, tedious, 
and repetitive, but it paid at least mini- 
mum wage (currently $6.72 an hour, a 
sizeable increase over the state prison 
standard of 35 cents to $1.10 an hour). 

In a statement, Starbucks public af- 
fairs director Audrey Lincoff said 
Starbucks is aware that Signature uses 
prisoner labor and believes its contract 
with Signature is “entirely consistent 
with our mission statement,” which 
says the company will respect others, 
contribute to the community, and em- 
brace diversity. Nintendo did not 
respond to requests for comment. 

Since 1983, when a commercial 
clothing assembly line at the Washing- 
ton Corrections Center for Women 
marked the first private venture into the 
Washington prison system, the program 
has expanded and evolved into the larg- 
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by Erica C. Barnett 

est private-sector prison employment 
program in the country. Washington 
State Department of Corrections (DOC) 
officials bill it as a revolutionary reha- 
bilitation and job training program. It’s 
also a revenue generator, providing 
room and board, legal expenses, and 
money for crime victims that the state 
would otherwise be required to pay it- 
self. “There’s a benefit to the inmate, 
there’s a benefit to the state, and there’s 
a benefit to you and me as taxpayers,” 
summarizes Doug Edlund, co-owner of 
Monroe-based Signature. 

“The mission is to give offenders, 
if nothing else, a work ethic and experi- 
ence mirroring some real world 
experience,” says DOC’s Cathy 
Carlson, who oversees the program. 
“When offenders are engaged in em- 
ployment, they’re mentally out of 
prison that eight hours a day.” 

The corrections department, 
Edlund adds, has “little or no problems 
with the inmates that are in this pro- 
gram,” who must have a GED and a 
spotless disciplinary record to even be 
considered for an interview. [PLY has 
previously debunked these claims. See: 
Feb. 2000, PLN.) 

Others suspect that DOC’s motives 
are more pecuniary than pure-hearted, 
noting that by shaving nearly 50 per- 
cent off the top of a prisoner’s 
paycheck, the department slashes its 
own expenses while subsidizing the 
companies in the program, which aren’t 
required to pay for prisoners’ health 
insurance or retirement. “They figure 
that if somebody’s sitting around, do- 
ing their time and doing nothing, they 
don’t make any money off them,” 
Strauss says. “They would much 
rather have you working, especially in 
a minimum-wage job.” 

Richard Stephens, a Bellevue prop- 
erty-rights attorney, is suing DOC on 
the grounds that the program is uncon- 
stitutional, allows businesses that use 
prison labor to undercut their competi- 
tors’ prices, and unfairly subsidizes 
some private businesses at the expense 
of others. Elis case went to the Wash- 
ington Supreme Court on January 31, 
2002 . 
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Stephens says the company his cli- 
ents are targeting, a water-jet cutting 
operation called MicroJet, paid mini- 
mum wage (at the time, $5.75 an hour) 
and offered no benefits for jobs that 
pay between $ 1 4 and $20 an hour out- 
side prison walls. Of his seven clients, 
all MicroJet competitors, “two have 
gone out of business and others are 
about to, because the one company 
that gets to operate within the prison 
system can seriously undercut their 
prices,” Stephens says. 

Edlund denies that his company un- 
dercuts its competitors, noting that 
federal law requires companies to pay the 
“prevailing wage” for positions within 
the prison system. “You don’t get the 
labor for free,” he says. Signature also 
offers paid “vacation” and holidays, 
when prisoners can have visitors, make 
doctors’ appointments, and visit with 
their lawyers on company time. 

But Paul Wright, a prisoner and the 
editor of Prison Legal News, a monthly 
magazine focusing on prison-related le- 
gal issues, likens the program to border 
maquiladoras, where Mexican work- 
ers — often child laborers — make 
clothing, sporting goods, and other 
products for subminimum wages. 
Companies, like some advocates of 
prison labor, justify the practice by 
pointing out that the workers are mak- 
ing more than they could have in their 
impoverished rural villages, even if the 
pay is minimal by U.S. standards. 

“You could make $55 a month do- 
ing janitorial work, or you could make 
$150 a month working for an outside 
business,” Wright says. Private busi- 
nesses are “paying prison workers less 
than they’re paying on the outside, but 
they aren’t reducing the markup to the 
consumer” - they’re pocketing the 
profits. Another key difference, Wright 
notes, is that prisoners can just be sent 
back to their cells whenever business 
goes through a lull. “On the outside, 
they have to lay off workers. It’s much 
more difficult,” Wright says. 

Strauss says employment at Twin 
Rivers was cyclical and sporadic. 
“When the economy started to go 
down a little bit, there was no guaran- 
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tee that they would work you,” Strauss 
says. “They’d work these guys really 
hard for the holiday season packaging 
coffee, and then some people wouldn’t 
work for eight months straight.” 

Carlson and Edlund deny this, not- 
ing that Signature has a contract for a 
minimum of 80 prison workers at a time, 
but Carlson acknowledges that “during 
the holiday season, there’s even more 
employment.” Attorney Stephens be- 
lieves the system is a PR nightmare in 
the making. “A majority ofpeople don’t 
even realize that these products are be- 
ing manufactured by prisoners,” 
Stephens says. “They need to know that 
they are buying these products from a 
company that is basically getting rich off 
prisoners.” Wright believes parents 
would be disturbed to know that their 
child’s GameCube was packaged by a 
murderer, rapist, or pedophile. “These 
companies spend a lot of money on their 
public image,” Wright says, “but then 
they’re quick to make money any way 
they can.” | 


I n a scathing opinion written in 
the first person, Elaine Bucklo, a 
federal judge in Illinois, handed down a po- 
tentially far-reaching ruling which favored 
a prisoner complaining of inadequate medi- 
cal care, denied qualified immunity to 
prison medical workers, and found per- 
sonal involvement by prison administrators 
who denied the prisoner’s grievance. 

Glenn Verser, a prisoner at Stateville 
Correctional Center in Illinois, injured his 
knee while playing basketball. Later, in ex- 
treme pain, Verser was examined by a 
physical therapist who taped his knee, 
ordered a knee brace, and prescribed 
physical therapy three times a week. Dr. 
Willard Elyea, formerly medical director 
at Stateville prison, denied the knee brace, 
approved the physical therapy regimen, 
but did not examine Verser. 

Verser was unable to complete the 
course of physical therapy because he did 
not receive the needed passes. When he 
asked physical therapist Hazel Lovett why 
he was not receiving the passes, she an- 
swered that she did not feel like sending 
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This article was originally printed in the 
Seattle Weekly on December 27, 2001. 
Reprinted with permission. 

Editor’s Note: In the April 1996 
issue of PLN we reported Microsoft ’s 
use of prison slave labor at the Twin 
Rivers Corrections Center in Monroe, 
Washington. At the time, the company 
doing the packaging was called 
Exmark, it was later bought by Signa- 
ture which is doing the packaging for 
Nintendo and Starbucks. PLN has re- 
ported extensively on the state subsidy 
received by prison-based private busi- 
nesses and their anti-competitive 
nature. See the February 2000 issue 
q/'PLN for details. It is worth noting 
that with a 7% unemployment rate, the 
highest in the nation, Washington also 
leads the country in the number of pris- 
oners working for private businesses. 

It is no coincidence that companies 
like Starbucks, who use prison slave la- 
bor in the first world, also have lengthy 
track records of exploiting third world 
workers and have incurred repeated 
criticism from labor, human rights and 
environmental groups as a result. 


them. “The state owes you [prisoners] 
nothing,” she said. A month later, Verser 
fell down a flight of stairs, an event that 
he attributes to his ailing knee. 

Verser filed a grievance complaining 
of inadequate medical care. Judy Welsh, 
the prison grievance officer, denied relief. 
James Page, Stateville’s chief administra- 
tor, concurred in writing with Welsh’s denial. 
On appeal, Donald Snyder, head of the state 
prison system, affirmed the denial. Verser 
then filed suit under 42 USC § 1983. 

The district court denied defendants’ 
motions for dismissal and qualified immu- 
nity and found that Elyea’s conduct rose 
to the level of deliberate indifference. 

Judge Bucklo also found that a prison 
official’s denial of a grievance appeal would 
be sufficient to establish personal involve- 
ment for § 1983 purposes. Pace and Snyder 
were obligated by the Constitution as well 
as by Illinois law to evaluate the grievance 
and the appeal, not merely to sign it. They 
were not entitled to qualified immunity, 
wrote Bucklo. See: Verser v. Elyea, 1 1 3 F. 
Supp. 2d 121 1 (ND 1L 2000). ■ 
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No Qualified Immunity for Prison Officials 
Who Upheld Grievance 


Recent Significant Decisions 

by Walter M. Reaves, Jr. 


The following is a summary of some of 
the more significant recent decisions 
on issues important to prisoners. 

Search and Seizure 

I n United States v. Osage, 235 F. 
3d 5 1 8 ( 1 Oth Cir. 2000), the Court 
addressed the scope of a consent to 
search. The Court held that a consent 
to search does not extend to a con- 
tainer which would have to be 
destroyed or rendered useless to ef- 
fect the search. Here, the defendant 
gave consent to search his luggage. 
Inside, they found cans labeled “tama- 
les and gravy”. Opening those cans, 
they found narcotics. The Court found 
the officers exceeded the scope of the 
consent, which did not extend to de- 
stroying items. 

Habeas Corpus 

The Supreme Court recently re- 
solved a split in authority in Duncan 
v. Walker, 121 S. Ct. 2120(2001). The 
issue was whether a prior federal ha- 
beas petition tolled the limitations 
period. The defendant initially filed a 
habeas petition before filing in state 
Court. The petition was dismissed and 
a state petition was filed. Clearly, the 
filing of a state petition tolls the limita- 
tions period. The question is whether 
the filing of a federal petition did the 
same. The Court held it did not, and 
therefore the petition was not timely. 

Another habeas decision is 
Rodriguez v. Mitchell, 252 F.3d 191 
(2nd Cir. 2001). There, the defendant 
filed a federal habeas petition, which 
was denied. He then filed a motion to 
vacate the judgment under Rule 60 of 
Federal Rules of criminal procedure. 
The issue was whether the Rule 60 
motion should be treated as a second 
or subsequent habeas petition. The 
Court held it should not, which is con- 
trary to decisions from the Fifth, Ninth, 
and Seventh circuits. 

In Redmond v. Kingston, 240 F. 3d 
590 (7th Cir. 2001), a habeas case in 
which the defendant successfully ar- 
gued the violation of his right to 
confrontation, the claim was based on 
the inability to cross-examine the com- 
plaining witness concerning a prior 
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false allegation of rape she made to get 
her mother’s attention. The Court held 
that such evidence provided evidence 
of a motive in making the allegation, and 
therefore was relevant to her credibil- 
ity. The state court ruling denying relief 
was an unreasonable application of Su- 
preme Court precedent, and relief was 
granted. 

A somewhat troubling case is 
Malede v. United States, 767 A. 2d 267 
(D.C. Cir. 200 1). There, a defendant filed 
a complaint against his lawyer with the 
bar association. Counsel vehemently 
denied the allegations, and filed a mo- 
tion to withdraw alleging he could no 
longer effectively represent the defen- 
dant. That motion was denied, and the 
lawyer represented the defendant at 
trial. On appeal, the defendant alleged 
the trial court had erred in denying the 
motion without a hearing, however the 
appellate court held that the filing of a 
complaint with a disciplinary authority 
is not sufficient to create a conflict — 
and neither was the response of the 
lawyer, which the Court characterized 
as hostile and contemptuous. No mat- 
ter what a lawyer’s feelings toward a 
client may be, the Court determined that 
does not prevent him from providing 
effective assistance. A defendant must 
still show how the conflict caused his 
lawyer to not pursue a strategy or tac- 
tic. The defendant did not do so, and 
therefore no hearing was necessary. 

An important case involving the 
standard of review in habeas is Wash- 
ington v. Schriver, 255 F.3d 45 (2nd Cir. 
2001). On direct appeal, the state court 
relied on state law, and affirmed the 
defendant’s conviction. The question 
in federal court, was what deference 
should be given to that determination. 
The Circuit Court held that deferential 
review is only applicable when the state 
court discussed or at least cited federal 
law. Where that is not done, it cannot 
be said the claim was “adjudicated on 
the merits” in the state court proceed- 
ing. Thus, in that situation, the claims 
should be reviewed under pre-AEDPA 
standards. The courts are not in agree- 
ment on this issue, and the Fourth 
Circuit has explicitly rejected it in Bells 
v. Jarvis, 236 F.3d 149 (4th Cir. 2000). 
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Another case addressing the stan- 
dard of review in federal court is Penry 
v. Johnson, 121 S.Ct. 1910(2001). This 
was Penry’s second trip before the 
Supreme Court. In his first, the Court 
reversed his death sentence and con- 
viction because the jury was not given 
a means by which to consider evidence 
of mental retardation and childhood 
abuse. Penry was tried again, and the 
same issues were submitted. However, 
in an attempt to comply with the Penry 
holding, an additional special issue was 
also submitted which essentially told 
the jurors to answer “no” if they found 
mitigating circumstances. Upon re- 
view, the Court determined this was an 
unreasonable application of Penry, and 
granted relief, even though every 
court that had considered the issue 
had held to the contrary. 

An important opinion for prison- 
ers challenging parole is Crouch v. 
Norris, 251 F.3d 720 (8th Cir. 2001). 
There, the defendant filed an unsuc- 
cessful attack on his conviction. He 
was subsequently denied parole, and 
sought relief. The issue was whether 
he could bring a second federal habeas 
petition to challenge his parole. The 
Court held the AEDPA should not be 
construed literally, but instead inter- 
rupted in light of pre-AEDPA abuse of 
the writ principals. Here, the parole 
claims could not have been raised in 
the first federal petition, because they 
did not exist, therefore, a second fed- 
eral petition would not be abusive and 
would not be barred under the AEDPA. 

The right to be present at a writ 
hearing was addressed in Oken v. War- 
den, 233 F. 3d 86 (1st Cir. 2000). The 
Court held there is no Sixth Amendment 
right to be present at such hearings. 
Instead, a petitioner is only entitled to 
fundamental fairness, which is guaran- 
teed by due process. Due process was 
provided in this case by allowing the 
petitioner to rebut testimony by way 
of deposition. The petitioner was also 
allowed to review transcripts of part of 
the testimony before cross-examination 
was finished. While the right to be 
present is important, the Court found 
that right deserves less weight in a 
post-conviction context. 
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An important decision for habeas 
petitioners is Artuz v. Bennett, 121 S.Ct. 
361 (2000). There, the issue was what 
is a properly filed habeas petition. The 
government argued that a petition sub- 
ject to a mandatory procedural bar was 
not a properly field petition, and there- 
fore did not toll the limitations period. 
The Court held that properly filed is 
nothing more than compliance with the 
rules governing filing. Thus, as long 
as a petition is in the proper form, and 
filed in the appropriate place, the fact 
that it may be merit less, or subject to 
dismissal, is not controlling. Limita- 
tions will be tolled until the petition is 
ruled on by the court. 

A potentially important habeas de- 
cisions is Flowers v. Walter, 239 F.3d 
1096 (9th Cir. 2001). There, the Court 
held that the AEDPA codified the retro- 
activity approach of Teague v. Lane. 
That holding is contrary to the deci- 
sions from the First, Seventh, Fifth, and 
Eleventh circuits. The importance of 
that holding is that a rule may be retro- 
actively applied even if that 
declaration has not been made by the 
Supreme Court. The Court also noted 
that the Teague exception for water- 
shed rules of criminal procedure 
affecting the fairness and accuracy of 
a criminal proceeding still applies un- 
der the ADEPA. 

The Supreme Court recently de- 
cided two habeas cases, Daniels v. 
United States, 121 S. Ct. 1578 (2001), 
and Lackawanna County Pa. District 
Attorney v. Coss, 121 S. Ct. 1567 (2001). 
The issue in both cases was whether a 
defendant in a federal habeas corpus 
action could challenge a prior convic- 
tion used for enhancement. In one 
case, the defendant was sentenced as 
an armed career criminal, and sought 
to attack one of the convictions used 
to establish that status. In the other 
case, a prior sentence was used in sen- 
tencing the defendant on a more recent 
case. In both cases the Court held that 
a defendant cannot challenge convic- 
tions in that manner. Once a defendant 
is no longer in custody, and the time 
for challenging the convictions has 
passed, then he cannot belatedly file a 
claim in a subsequent action. The 
Court does recognize an exception for 
convictions that are obtained in viola- 
tion of the right to counsel. 


Although not technically criminal 
law cases, the decisions in Immigra- 
tion and Naturalization Services v. St. 
Cyr, 121 S. Ct. 2271, and Calcano- 
Martinez v. Immigration and 
Naturalization Service, 121 S. Ct. 2268 
(2001) are important. The Court first 
held that the AEDPA language was not 
sufficiently clear to eliminate habeas 
jurisdiction. Therefore, the Court had 
j urisdiction to consider the claims. The 
next issue was whether certain amend- 
ments could be applied retroactively, 
since there was language indicating 
that was their intent. The defendant 
had a prior conviction, which at the 
time made him deportable, but depor- 
tation was subject to waiver. 
Subsequent amendments eliminated 
discretion to grant such a waiver. The 
Court held that elimination of the waiver 
provision attached a new disability to 
a transaction already completed. 
Waiver was applied with some fre- 
quency, and therefore it could be 
assumed that it was part of the consid- 
eration to plead guilty. The Court 
ultimately concluded that the amend- 
ments were not sufficiently clear to 
authorize a retroactive affect. 

Ineffective Assistance of 
Counsel 

In United States v. Davis, 239 F.3d 
283 (2nd Cir. 2001), the defendant filed 
a motion to withdraw his plea alleging 
that his attorney had coerced him into 
doing so, and threatened to not file pre- 
trial motions or to investigate if he did 
not plead. Counsel was asked to ad- 
dress those allegations at the hearing, 
but opted not to do so. The Court held 
that a motion to withdraw plea hearing 
is a critical stage of the prosecution, 
and therefore requires the effective as- 
sistance of counsel. Here, the 
defendant alleged facts which could 
create a conflict of interest. In that situ- 
ation the Court should appoint separate 
counsel to represent defendant at such 
a hearing. 

In Glover v. United States, 121 S. 
Ct. 696 (2001), the Supreme Court clari- 
fied the standard for establishing 
prejudice in a sentencing proceeding. 
The defendant argued that his lawyer 
was ineffective for not raising an ob- 
jection at sentencing, which resulted 
in an increase in points. The result was 
a sentencing range that was 6 to 21 

15 


months longer than it should have 
been. The issue before the Court was 
whether that was a sufficient amount 
of time to establish prejudice. The 
Court held that it was, noting that any 
amount of additional jail time is signifi- 
cant. Thus, where a lawyer fails to make 
an objection which results in an in- 
crease in the offense level, prejudice 
will be established. 

Sentencing 

A district court in New York previ- 
ously adopted a policy governing 
horizontal departures for defendants 
who were in the highest criminal his- 
tory category based on prior 
convictions for less serious street level 
narcotic sales. In United States v. 
Mishoe, 241 F.3d 214 (2nd Cir. 2001), the 
appellate court held such a policy is 
not proper. However, the Court did rule 
out departures in certain situations. 
The amount of drugs in prior cases may 
be an irrelevant factor, as is the amount 
of time served. The main reason for 
imposing long sentences on those who 
have committed prior offenses is to 
achieve the deterrent affect that prior 
punishment failed to achieve. Where 
prior sentences were relatively short, 
that same deterrent affect may be 
achieved by a less severe sentence. 
Thus, departures are permissible on 
such a basis, and must be specifically 
tied to the facts of the case. 

A departure for reduced mental ca- 
pacity was addressed in United States 
v. Sadolsky, 234 F.3d 938 (6th Cir. 2000). 
There, the defendant sought a depar- 
ture based on a compulsive gambling 
disorder. The Court noted that the 
guideline has been amended to cover 
volitional as well as cognitive impair- 
ment, which means that it applies to the 
inability to control behavior that a de- 
fendant may know is wrongful. The 
Court rejected a distinction between 
the inability to control behavior that 
constitutes the crime and behavior that 
motivates a crime. Thus, the defendant 
could be entitled to a departure based 
on the fact that his crime of computer 
fraud was motivated by a need to pay 
off gambling debts. 

A framework for addressing 
Apprendi claims was set forth in United 
States v. Candelario, 240 F.3d 1300 
(11th Cir. 2001). The Court held the first 
determination is whether an objection 
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was made. If there was a proper objec- 
tion, the issue is reviewed for harmless 
error. If not, review is for plain error. 
Under a harmless error analysis, the 
Court looks for evidence which could 
rationally lead to a contrary finding, or 
whether evidence of the amount was 
uncontroverted. Under a plain error 
analysis, the Court essentially makes the 
same determination. However, the bur- 
den of showing harm is on the defendant. 
Additionally, under a plain error analy- 
sis, the Court must determine whether the 
defendant’s substantial rights were af- 
fected. That standard of review focuses 
on whether the drug quantity was con- 
tested, and the evidence presented at trial. 
Thus, where evidence was either over- 
whelming, or not contested, the Court 
will not find plain error. The defendant 
in this case did not establish plain error, 
since the only evidence of amount came 
from a co-conspirator, and the jury nec- 
essarily had to believe the co-conspirator 
in order to find the defendant guilty. 

A significant case for drug defen- 
dants in federal court is United States v. 
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Scheele, 231 F.3d 492 (9th Cir. 2000). 
There, the amount of drugs considered 
as relevant conduct was challenged. The 
amounts came from a pre-sentence inter- 
view, in which the defendant claimed he 
had inflated the duration and extent of 
his prior activity. The Court split the dif- 
ference between the defendant’s 
statements during the interview, and his 
statements at sentencing. The Court re- 
iterated it’s prior holdings that the due 
process clause requires a standard of 
clear and convincing evidence when un- 
charged conduct has a disproportionate 
affect on the length of the sentence 
(which has not been accepted in other 
circuits). Where estimates are involved, 
the court should use extra caution. The 
Court added that the estimate used by 
the court below resulted in a quantity 
that was barely above the amount that 
would have led to a lower sentencing 
range. The Court concluded that when 
using a method that is inherently impre- 
cise, the court should consider the 
margin of error before fixing the final 
amount, and err on the side of caution. 

The Supreme Court decided a case 
involving the review of sentencing pro- 
ceedings in Buford v. United States, 121 
S. Ct. 1276 (2001). The issue was what 
standard of review should be applied to 
the determination of whether prior con- 
victions were consolidated for 
sentencing, and therefore “related” un- 
der the guidelines. The defendant 
argued such review should be de novo, 
but the Court rejected that argument. 
Instead, the review held should be def- 
erential, since the decision is essentially 
one based on the facts. 

Miscellaneous 

An important decision for federal de- 
fendants on supervised release is United 
States v. Garrett, 253 F.3d 443 (9th Cir. 
200 1 ). The defendant was on supervised 
release when he committed a state crime. 
He was subsequently imprisoned on the 
state case, and no action was taken on 
his supervised release. When he was 
released from state custody, a warrant for 
his supervised release was executed, and 
he was subsequently revoked. The 
Court held that there was no problem in 
that procedure. A defendant is only en- 
titled to a speedy hearing once he is taken 
into federal custody. The government is 
free to wait to serve the violation war- 
rant, even though it potentially prevents 
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the defendant from serving the sentences 
concurrently. 

An interesting case involving the 
voluntariness of a plea is United States 
v. Abbot, 241 F.3d 29 (1st Cir. 2001). The 
defendant was initially charged with fire- 
arm violations. Based on actions 
regarding a witness, the defendant, as 
well as his mother, were subsequently 
charged with witness tampering. He en- 
tered a plea to one of the firearms counts, 
and his mother pled guilty and was 
placed on probation. When the plea was 
entered, the trial court was not advised 
that there was any link between the two 
pleas. The appellate court held that ren- 
dered the plea involuntary. Where pleas 
are linked, there is the possibility that 
such an arrangement can skew the as- 
sessment of risk a defendant considers. 
The fact that the defendant received the 
benefit of the bargain does not cure the 
error. 

In Depetris v. Kuykendall, 239 F.3d 
1057 (9th Cir. 2001), after years of being 
abused and threatened, a defendant shot 
and killed her husband while he was 
sleeping. At trial, she claimed imperfect 
self-defense. She attempted to introduce 
a journal her husband kept, in which he 
described violent acts against others 
which she claimed contributed to her fear 
after she read it. The Court held the exclu- 
sion of such evidence violated her right 
to due process. The journal corroborated 
her testimony, and was essential to estab- 
lishing her state of mind. Since her 
credibility was critical, the Court found 
the error was not harmless. 

A successful challenge based on in- 
terstate commerce grounds was made in 
United States v. Peterson, 236 F.3d 848 
(7th Cir. 2001). There, the Court held that 
merely showing that the goods stolen 
during the robbery had traveled in inter- 
state commerce was not sufficient. 
Instead, the government must make some 
showing that the robbery had an impact 
on interstate commerce. While the show- 
ing which must be made is minimal, there 
still must be some evidence that the rob- 
beries effected interstate commerce. 

In United States v. Varoudakis, 233 
F.3d 113 (1st Cir. 2000) the Court found 
that evidence of a prior act of arson was 
unfairly prejudicial. The defendant was 
charged in a conspiracy to burn down 
his restaurant. The government intro- 
duced evidence that approximately 16 
months before the defendant had set fire 
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to a leased car, hoping to collect insur- 
ance benefits. The Court found the 
evidence was relevant to show the rela- 
tionship between the defendant and a 
witness. However, the Court found the 
evidence was overly prejudicial. There 
was already evidence of a relationship 
between the defendant and the witness, 
and the government therefore had little 
need for it. Because the offenses were 
similar, there was a likelihood the jury 
would infer that the defendant commit- 
ted the offense on trial also, which is 
nothing more than establishing propen- 
sity. In what may be the most significant 
part of the holding, the Court chastised 
prosecutors for pushing the limits of ad- 
missibility of such evidence, and relied 
on the rule of harmless error to save the 
conviction. 

The use of video statements of child 
witnesses was addressed in Schaal v. 
Gammon, 233 F. 3d 1 103 (8th Cir. 2000). 
There, the state was allowed to introduce 
a videotape interview between a child 
and a psychologist, pursuant to a state 
statute which authorized the admission 
of such statements as long as the child 


is available to testify. The Court held that 
the ability to call the child did not solve 
the confrontation problem. The Court 
also noted that the admissibility of such 
statements depends on whether they 
have sufficient indications of reliability. 
The Court found the statement here did 
not, noting that the defendant was not 
present, the child was not under oath, 
there was a prior relationship between the 
psychologist and the child, and the 
child’s mother was present. 

A district court in Pennsylvania has 
challenged the logic underlying the pros- 
ecution of defendants for the illegal 
possession of firearms. In United States 
v. Coward, 151 F. Supp. 2d 544 (E.D. P.A. 
2001), the court recognized the existing 
body of law, which holds that jurisdic- 
tion is establish in such cases if the firearm 
has traveled in interstate commerce at 
any point in the past. The district court 
notes those decisions may be out of step 
with more recent commerce clause cases. 
Thus, the court suggested that the fire- 
arm must be actually used in interstate 
commerce and that such use cannot be 
supplied by a legal fiction. | 

Walter Reaves is a criminal defense at- 
torney in Texas. 
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Qualified Immunity Upheld for 
Probation Officer in HIV Privacy Action 


T he Court of Appeals for the 
Tenth Circuit has found that 
there is a right to privacy in non-dis- 
closure of HIV status by government 
employees but granted qualified immu- 
nity to a probation officer since the law 
was not clearly established when the 
disclosure was made. 

In 1993, Frederick Herring was 
placed on federal probation and 
Kathleen Keenan was assigned as his 
probation officer. During their initial 
meeting, Herring disclosed to Kennan 
that he had tested for HIV and thought 
it might be positive, but did not yet know 
nor did he ever inform Keenan of the 
actual results. Herring did not authorize 
Kennan to disclose this information to 
anyone else, yet Kennan took it upon 
herself to twice inform Herring’s employ- 
ers, repeatedly recommending then 
demanding his termination, and to inform 
his sister who was unaware that Herring 
had even been tested. 
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Herring filed a Bivens claim in 1995 
but died a year later; his sister contin- 
ued the suit. Herring claimed that the 
HIV disclosure violated his constitu- 
tional right to privacy, constituted cruel 
and unusual punishment, and was a 
violation of his due process rights. 
Keenan moved to dismiss based on 
qualified immunity which the district 
court rejected for Herring’s right to pri- 
vacy claim while dismissing the cruel 
and unusual and due process claims. 
Keenan appealed. 

On appeal, the Court found that the 
Tenth Circuit recognized a general right 
to privacy in the non-disclosure of per- 
sonal information based on the 
Supreme Court’s decision in Whalen 
v. Roe, 97 S.Ct. 869 (1977). They also 
found that the Tenth Circuit has rec- 
ognized a specific right to privacy in 
the non-disclosure of HIV status 
since A.L.A. v. West Valley City, 26 F.3d 
989 (10th Cir. 1994). 
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While thus concluding that Her- 
ring had “alleged a violation of a 
constitutional right to privacy in the 
non-disclosure of information regard- 
ing one’s HIV status by a government 
official,” the Court also found that the 
specific HIV privacy right was not 
clearly established until the 1994 A.L.A. 
decision, a year after Keenan’s disclo- 
sures. In reaching this conclusion, the 
Court analyzed whether or not there 
was “sufficient correspondence between 
Keenan’s conduct and the prior law es- 
tablishing the right.” Recognizing that a 
probationer’s right to privacy is limited, 
the Court found that a reasonable pro- 
bation officer in 1993 “could not be 
presumed to know” the HIV disclosure 
was illegal, even when the officer’s own 
procedural manual prohibited such dis- 
closures. Such an administrative violation 
does not reach constitutional magnitude. 
See: Herring v. Keenan, 218 F.3d 1171 
(10th Cir. 2000). ■ 
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State Prisons Abrogate Attorney-Client Mail Privilege 


J ust as the federal government has 
seized on the events of Septem- 
ber 11, 2001, to push for a long list of 
previously desired powers and restric- 
tions on civil liberties, state prison 
systems have done the same. Several 
states, including Massachusetts, Virginia, 
New Jersey, Vermont and Michigan, have 
enacted rules or policies, which eliminate 
the right to confidential attorney client 
correspondence. The general practice, 
since the U.S. Supreme Court’s 1974 de- 
cision in Wolff v. McDonnell, 94 S. Ct. 2963 
(1974), has been for prison employees to 
open legal mail from courts and attorneys 
in the presence of the prisoner to assure 
the prisoner it has not been opened or 
read. Likewise, outgoing mail to lawyers 
and courts is inspected and sealed in the 
prisoner’s presence before it is mailed out. 

On October 24, 2001, Michael 
Maloney, commissioner of the Massachu- 
setts Department of Corrections (DOC), 
announced that he was suspending 103 
CMR 481.12 (2001), a rule which requires 
that mail from attorneys be opened in the 
prisoner addressee’s presence, and which 


prohibits the opening of outgoing legal 
mail unless a fluoroscopic exam revealed 
the presence of contraband. The pur- 
ported basis for the policy change is 
“recent world events.” Presumably, 
Maloney seriously believes that lawyers 
or judges are going to send 
Massachusetts’s prisoners anthrax via 
privileged mail. 

Attorneys at Massachusetts Cor- 
rectional Legal Services have filed suit in 
Suffolk County Superior Court seeking 
to enjoin the rule change as unconstitu- 
tional under the Massachusetts and U.S. 
constitutions. Courts have long recog- 
nized that prisoners have a right to 
confidential communication with attor- 
neys. The six prisoner plaintiffs 
challenging the rule allege that it has 
chilled their communication with coun- 
sel and, despite the DOC’s claim that legal 
mail will not be read, has in fact been read 
by prison employees. A preliminary in- 
junction has been sought in the case. 
PLN will report its outcome. See: 
Cashman v. Maloney, Suffolk County 
Superior Court, Case No. 01-05238-C. 


Massachusetts is not alone in ex- 
ploiting the events of September 1 1 . On 
November 29, 200 1 , the Virginia DOC an- 
nounced that it was abrogating the right 
to attorney/client privilege and that 
henceforth legal mail from lawyers would 
be opened, but not read, outside the pris- 
oner addressee’s presence. Virginia 
prisoners have been given the option of 
“agreeing” to this process, and getting 
their legal mail, or not agreeing, in which 
case the legal mail will be returned un- 
opened to sender, thus leaving them 
unable to communicate by mail with their 
lawyers. 

The Michigan DOC has also begun 
opening legal mail outside of prisoners’ 
presence, despite an injunction from pre- 
vious litigation forbidding the practice 
and requiring that legal mail be opened 
only in the prisoner’s presence. Contempt 
proceedings are pending and PLN will 
report the outcome. 

New Jersey and Vermont also made 
similar changes, however, Vermont re- 
scinded its policy within a month of 
enacting it. | 
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Pennsylvania’s Released Felons Granted Right to Register to Vote 


A n intermediate court of ap- 
peals in Pennsylvania struck 
down a voter registration law that pro- 
hibited convicted felons from voting 
for 5 years after their release from 
prison. 

Lorenzo Mixon and five present and 
former prisoners filed a lawsuit challeng- 
ing Pennsylvania law that restricted 
felons’ voting rights. Presiding Judge 
Joseph Doyle of the Commonwealth 
Court sitting en banc ruled there was 
“no rational basis to preclude the regis- 
tration of those who have been 
incarcerated within the last 5 years.” The 
problem with the law, said the court, was 
that only those felons who were not reg- 
istered to vote when they entered prison 
lost their voting rights when they were 
released; those who were previously reg- 
istered did not. 

The court’s ruling was not a total 
victory for the prisoners. Under Penn- 
sylvania law, incarcerated felons still 


T he Arizona Court of Appeals 
reversed a trial court’s grant 
of summary judgment against a pris- 
oner for failure to file a tort claim 
notice with the Attorney General’s 
office within 180 days of his injury 
as required by ARS § 12-821. 01(A). 

On July 7, 1997, Arizona prisoner 
John Kosman was injured when a 
chair collapsed. He filed a letter on 
July 9, 1997, a grievance on July 21, 
1997, and grievance appeals on July 
30, 1997, and September 4, 1997, all 
of which described his alleged injury 
and requested equitable and mon- 
etary relief. 

Kosman’s final grievance appeal 
was denied October 6, 1997, and on 
March 17, 1998, he filed a notice of 
claim with the Arizona Attorney Gen- 
eral, describing the accident, 
claiming permanent injury and de- 
manding $250,000. His notice was 
sent 253 days after the accident and 
162 days after the final denial of his 
grievance. 

Kosman filed suit in Superior 
Court. The trial court granted the 
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may not vote, nor may they register to 
vote. 

In denying voting privileges to in- 
carcerated felons, the court held that a 
state has a valid interest in ensuring 
that the rules of society are made by 
those who have not shown an unwill- 
ingness to abide by those rules. 

In denying incarcerated prisoners 
the privilege of registering to vote, the 
court said state law allowed only quali- 
fied electors to register and the 
Pennsylvania Supreme Court earlier 
ruled that incarcerated felons were not 
qualified electors. 

The victory was narrowly limited 
to released felons who were not regis- 
tered to vote when they were sent to 
prison. The court acknowledged that 
the 1995 amendments to the Pennsyl- 
vania Voter Registration Act precluded 
registration and voting by an incarcer- 
ated felon within 5 years of release from 
prison but no such restriction applied 


state’s motion to dismiss two claims 
and later granted the states motion 
for summary judgment on the final 
claim for Kosman’s failure to file his 
claim notice within 180 days of his 
injury. 

On appeal, Kosman argued that 
his notice was timely filed because 
the 180-day period was tolled until 
after he exhausted his final grievance 
appeal. The court held that Kosman 
did not qualify for tolling under ARS 
§ 4 12-821. 01(C), but concluded that 
he may be entitled to toiling under 
the common law doctrine of equitable 
tolling. Accordingly, the court re- 
versed the summary judgment and 
remanded for findings regarding 
whether his neglect was excusable. 
See: Kosman v. State, 16 P.3d 211 
(Ariz.App.Div. 1, 2000). | 

Correction: 

On page 29 of the February is- 
sue of PLN, the citation for the case, 
Jeffers v. Gomez, is incorrect. The 
correct citation is Jeffers v. Gomez, 
267F.3d 895 (9th Cir. 2001), — eds. 
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to felons who were registered at the 
time they were sent to prison. Two 
classes of released felons were thus im- 
permissibly created: those who were 
registered to vote when they entered 
prison and those who were not. 

“We therefore conclude that the 
prohibition against registration for 5 
years after release from confinement is 
constitutionally infirm,” said the court. 
Because section 501 impermissibly de- 
prived those ex-felons who had been 
incarcerated within the past 5 years of 
the right to register to vote, the court 
ordered a preliminary injunction to stay 
the operation of §50 1(a) of the Penn- 
sylvania Voter Registration Act. 

Approximately 40,000 ex-felons 
who have been released from 
Pennsylvania’s prisons over the past 5 
years are affected by the court’s rul- 
ing. See: Mixon v. Commonwealth of 
Pennsylvania, 759 A. 2d 442 (PA 
Cmnwlth2000). | 
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Administrative Exhaustion 


The Cost of Medical Neglect in Washington Prisons 


T he case, Corner v. State of 
Washington, [see page 6] is 
only one of many medical neglect suits 
that the Washington Department of 
Corrections (DOC) has settled. In fact, 
below is a comprehensive list of the 
medical neglect cases filed by prison- 
ers that the DOC settled between 1994 
and 2000. This compilation is the re- 
sult of a lengthy PLN investigation, 
and reveals that medical care in Wash- 
ington prisons, like those in many other 
states, is at best totally inadequate. 

PLN is publishing this information 
for several reasons, beyond the fact 
that it shows the DOC’s unwillingness 
to provide meaningful health care to 
prisoners. First, the settlements dem- 
onstrate what the DOC is willing to pay 
when prisoners are harmed through its 
medical neglect. Litigants should use 
this information as a benchmark by 
which to compare any offer made by 
the Attorney General’s office during 
settlement negotiations. 

Second, the settlements below 
clearly demonstrate that medical ne- 
glect suits against the DOC can result 
in significant damage awards and at- 
torneys’ fees. Contrary to popular 
belief among the personal injury bar, 
prison medical suits do in fact pay and 
sometimes even pay big. This infor- 
mation can be used by pro se litigants 
in attempting to obtain counsel on a 
contingency basis. 

Finally, PLN hopes to raise public 
awareness of the fact that the DOC 
would rather continue settling medical 
neglect suits with taxpayer dollars than 
simply correcting the systemic prob- 
lems the cases below illustrate. Many 
of these suits resulted from either out- 
right malpractice or total indifference 
to prisoners’ medical needs, and could 
have been prevented by hiring compe- 
tently trained medical staff at no 
additional cost to the Washington tax- 
payers. [See: PLN, Nov. 2001, 
“Washington’s Island of Deviant Doc- 
tors,” for examples of the caliber of 
medical staff employed by the DOC.] 

It may also be that the DOC has 
made the political and financial deci- 
sion that it is cheaper and easier to pay 
the occasional settlement, and continue 


By Sam Rutherford 

killing or maiming prisoners through 
medical neglect, than it is to provide 
adequate health care. However, larger 
damage awards in medical neglect suits 
may be just the catalyst needed to con- 
vince the DOC that this position is 
untenable. 

At this point, the amount of money 
paid out in medical neglect suits is rela- 
tively small in comparison to the DOC’s 
multi-million dollar budget. However, 
given the pervasiveness of medical ne- 
glect within Washington prisons, the 
DOC’s potential liability is great and 
the amount could increase signifi- 
cantly. 

By way of analogy, for nearly 15 
years the DOC paid hundreds of thou- 
sands of dollars each year to settle 
parole liability suits. This ineptitude 
didn’t attract attention until recently 
when juries began returning multi-mil- 
lion dollar verdicts for the DOC’s failure 
to properly supervise parolees and pro- 
bationers. [See PLN, May 2001, for 
details.] Likewise, no one will begin 
paying close attention to the DOC’s 
mismanagement of its health care sys- 
tem until that mismanagement becomes 
too expensive to ignore. 

$630,000 plus paid in ulcer 
related death 

On May 16, 1994, Gertrude Barrow, 
41, died at the Washington Corrections 
Center for Women (WCCW) of a perfo- 
rated chronic peptic ulcer and acute 
peritonitis. She was just three months 
short of her release date. 

At the time of her incarceration in 
1993, Ms. Barrow had a diagnosed ul- 
cer condition and sought medical 
attention for it throughout the duration 
of her confinement. Despite her best 
efforts, WCCW medical staff continu- 
ally ignored her repeated requests for 
treatment, and in fact prescribed medi- 
cation that exacerbated her ulcer. The 
last weeks of Ms. Barrows life were 
spent in excruciating agony, and her 
complaints and medical condition were 
ignored until it was too late to ease her 
pain and save her life. 

Following her death, Ms. Barrow’s 
estate sued the DOC. The case was 
settled prior to trial for a principal sum 


of $630,000. Ms. Barrow’s children will 
also receive structured monthly pay- 
ments over the course of the next 15 
years that total nearly an additional 
$600,000. Ms. Barrow’s estate was rep- 
resented by Ka trin Frank of 
MacDonald, Hoague, & Bayless, a Se- 
attle law firm. See: Spearman v. State 
of Washington, No. 95-2-12840-3 (Pierce 
County Superior Court, Jan. 17, 1996). 

$225,000 paid in mentally ill 
prisoner’s death 

In 1991, John E. Rickert was 
placed in the DOC’s custody to serve 
a sentence upon conviction of a 
crime. Mr. Rickert was suffering from 
an unspecified mental illness at the 
time of his incarceration, of which the 
DOC was aware. 

Initially, Mr. Rickert was housed 
at the Special Offender Center (SOC), 
in Monroe, Washington. The SOC is 
responsible for evaluating and treat- 
ing mentally ill prisoners within the 
state of Washington. At the SOC, 
Mr. Rickert’s mental illness was sta- 
bilized with medication and he began 
to participate in treatment sessions. 
His mother, Ginette Rickert, was in- 
volved in and monitored the course 
of treatment the DOC was providing 
during this period. 

Mr. Rickert was subsequently 
transferred to the Washington State 
Penitentiary (“WSP”) in Walla Walla, 
Washington, where he was housed 
in a mental health unit. When Ms. 
Rickert questioned the DOC’s trans- 
fer decision, she was assured that her 
son’s condition had improved and 
that he was doing well. In reality, 
Mr. Rickert’s condition had deterio- 
rated to the point where he was no 
longer showering, eating, or caring 
for himself at all. WSP staff failed to 
intervene, and Mr. Rickert eventually 
died alone in his cell. 

Ms. Rickert filed suit, alleging 
that the DOC had acted negligently 
in failing to care for and supervise 
her son. Although denying any 
wrongdoing, the DOC agreed to 
settle the case for $225,000 and to 
evaluate its policies regarding the 
treatment and monitoring of mentally 
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ill prisoners. Ms. Rickert was repre- 
sented by Margaret Cunniff-Holm of 
Connelly, Holm, Tacom & Meserve, 
an Olympia law firm. See: Rickert v. 
State of Washington, No. 95-2-03923- 

2 (Thurston County Superior Court, 
Feb. 5, 1999). 

$180,000 for loss of vision in 
left eye 

On May 17, 1995, Joseph Johnson 
was incarcerated in the Spokane 
County Jail. That evening a fight 
broke out between two prisoners, 
and Mr. Johnson assisted jailers in 
quelling the disturbance. In the pro- 
cess of breaking up the fight, Mr. 
Johnson was hit in the left eye. 

Within 45 minutes, Mr. Johnson 
began having a migraine headache, 
felt nauseated and his vision was 
blurred. After reporting these symp- 
toms to jail staff, Mr. Johnson was 
informed that he would be trans- 
ferred to the Washington 
Corrections Center (WCC), in 
Shelton, Washington, the following 
day and would receive treatment for 
his injury there. 

Upon arrival at the WCC, Mr. 
Johnson informed medical personnel 
of his injury and symptoms. He was 
told that an appointment with an oph- 
thalmologist would be arranged. 
Although Mr. Johnson continued to 
complain of deteriorating vision and 
headaches, he was not seen by a 
specialist until June 19, 1995. 

The specialist determined that Mr. 
Johnson had suffered a retinal detach- 
ment and immediately recommended 
surgery. Unfortunately, the surgery 
was unsuccessful because the DOC 
had waited too long before referring 
Mr. Johnson to an ophthalmologist. 
He is now blind in his left eye. 

Mr. Johnson sued the DOC for 

3 million dollars, but ultimately 
settled for $180,000. He was repre- 
sented by attorney Dan Johnson of 
Spokane. See: Johnson v. State of 
Washington , No. 97-2-05055-9 
(Pierce County Superior Court, Sept. 
10, 1997). 

$100,000 for brain damaged 
prisoner 

In the Winter of 1966, Lawrence 
Jordan was a prisoner at the Wash- 
ington State Reformatory (WSR) in 
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Monroe, Washington. On March 7 of 
that year, Mr. Jordan submitted to eye 
muscle surgery by the WSR ophthal- 
mologist. He was placed under general 
anesthesia and subsequently went into 
cardiac arrest, which caused severe, 
permanent brain damage. He was just 
17 years old at the time. 

Nearly 20 years later, Mr. Jordan, 
through a guardian ad item, sued the 
DOC. In 1 995, the case was settled for 
$100,000, plus an annuity payment of 
$1,500 per month for the rest of Mr. 
Jordan’s life. The money was placed in 
a trust to be used for Mr. Jordan’s ben- 
efit because he is too brain damaged to 
care for himself. Mr. Jordan was repre- 
sented by Steven R. Pruzan of Miracle, 
Pruzan & Pruzan. 

$62,000 in slip and fall/medical 
neglect/retaliation case 

Karen Posey was incarcerated at 
the WCCW on April 25, 1996. During 
her medical intake, Ms. Posey informed 
clinic staff that she had a large screw in 
the front of her foot that made it diffi- 
cult for her to climb up or down ladders. 
Ms. Posey received a Health Status 
Report (HSR) assigning her to a lower 
bunk. 

Despite the HSR, WCCW staff 
placed Ms. Posey in an upper bunk, and 
then ignored her repeated complaints 
that it was difficult for her to navigate 
the ladder on the bunk. On June 16, 
1996, on her way down the bunk bed 
ladder, Ms. Posey slipped and fell. She 
landed face-first on a metal desk, and 
then fell onto the floor, hitting her right 
shoulder. As a result of the fall, Ms. 
Posey cracked several teeth, injured her 
jaw, broke her glasses, and sustained 
shoulder and arm injuries. 

After the fall, WCCW ignored Ms. 
Posey’s medical needs and failed to 
provide adequate treatment for her in- 
juries, causing her to file several 
grievances. She was subsequently 
transferred to Pine Lodge Pre-Release 
in Spokane, Washington, where her 
medical needs were again neglected and 
ignored. Finally, after being sent to 
work release in Seattle, Ms. Posey’s 
ongoing physical problems were seri- 
ously addressed and treated. 

Ms. Posey fded suit, alleging a dep- 
rivation of her civil rights, negligence, 
and retaliation. The DOC settled the 
case for $62,000. Ms. Posey was repre- 
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sentedby Katrin Frank of MacDonald, 
Hoague & Bayless. See: Posey v. 
Payne , No. C99-5326 (RJB)JKA 
(U.S.D.C. W.D. Wash., Aug. 9, 2000). 

$40,000 for Achilles tendon 
injury 

On August 21, 1993, while incar- 
cerated at the Coyote Ridge Corrections 
Center (CRCC) in Connell, Washington, 
Richard Yamamoto suffered a severe in- 
jury to his right Achilles tendon. The 
nature, extent, and severity of the in- 
jury was misdiagnosed and mistreated 
by CRCC medical staff. As a result, 
the torn Achilles tendon was allowed 
to atrophy to such a degree that Mr. 
Yamamoto suffered permanent, irre- 
versible damage to his right foot, 
tendon, calf, and leg. In fact, Mr. 
Yamamoto did not receive surgical in- 
tervention until nearly a year later, after 
he was transferred to the Pine Lodge 
Pre-Release. 

Following his release from prison, 
Mr. Yamamoto sued the DOC for medi- 
cal neglect. The case eventually settled 
for $40, 000. Mr. Yamamoto was repre- 
sented by attorney L. Neil Axtell of 
Spokane. See: Yamamoto v. State of 
Washington, No. 96-2-5022101 (Franklin 
County Superior Court, August 2000). 

$25,000 paid for misdiagnosed 
blood clot 

In January of 1996, Valerie Bartlett 
was sent to the WCCW to serve a short 
prison sentence. Upon arrival, she com- 
plained of swollen legs and feet, general 
fatigue, and chest pains. These symp- 
toms persisted and Ms. Bartlett 
continued to seek medical attention, but 
WCCW medical staff refused to examine 
her or refer her to a doctor. They did, 
however, tell Ms. Bartlett that her symp- 
toms were “in her head” and 
subsequently sent her to a psychologist. 

Finally, after 7 weeks of suffering, 
Ms. Bartlett collapsed and was taken to 
the hospital. Doctors soon discovered 
that she had a large blood clot in her heart 
which had caused the left ventricle to 
swell to twice its normal size, and that 
her liver and kidneys had begun to shut 
down. Although she nearly died, doc- 
tors were able to stabilize Ms. Bartlett’s 
condition with medication and a proper 
diet. 

Following her release from prison, 
Ms. Bartlett sued the DOC for medical 
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neglect. The case was settled for 
$25,000. Ms. Bartlett was represented 
by attorney W. Russell Van Camp of 
Spokane. See: Bartlett v. State of 
Washington , No. 97-2-046593 (Spo- 
kane County Superior Court, June 
1999). 

$15,000 in allergy/retaliation 
suit 

Between October of 1994 and Au- 
gust of 1995, Ricardo Bowman was 
confined at WSR. Mr. Bowman re- 
peatedly complained of severe 
allergic reactions to dust, dust mites, 
and certain foods. These reactions 
caused pain and swelling in his eye, 
head, neck, and shoulder. 

Despite his continuous com- 
plaints and requests for treatment, 
WSR medical staff did nothing to al- 
leviate Mr. Bowman’s suffering. He 
subsequently filed grievances com- 
plaining of inadequate medical care. 
WSR responded to these grievances 
by retaliating against Mr. Bowman 
and infracting him for “faking” a 
medical condition. 

Mr. Bowman filed suit in federal 
court, alleging medical neglect, cruel 
and unusual punishment, and retali- 
ation. The case was ultimately 
settled for $15,000. Mr. Bowman was 
represented by attorney Charles S. 
Hamilton, III, of Seattle. See: Bow- 
man v. Corpuz, No. C95-43Z (U.S.D.C. 
W.D. Wash., Nov. 25, 1997). 

$13,500 for ruptured 
appendix 

In the early morning hours of Oc- 
tober 28, 1995, Arnold Kitchen awoke 
in his cell at the Airway Heights Cor- 
rections Center (AHCC), near 
Spokane, Washington, in excruciat- 
ing pain. His symptoms included 
severe abdominal pain of a sudden 
onset and vomiting of a “brownish/ 
green mushy” substance. Mr. 
Kitchen immediately reported his 
condition to AHCC staff, who told him 
he was probably suffering from the 
flu. He was given Tylenol and told to 
return to his cell. 

Mr. Kitchen’s condition contin- 
ued to deteriorate over the course of 
the next several days. He could no 

March 2002 


longer walk without assistance, his 
abdomen was swollen and extremely 
painful, and he continued to vomit. 
Mr. Kitchen’s condition was so 
grave that other prisoners began to 
seek assistance on his behalf. Again, 
AHCC staff did nothing. 

Finally, on November 1, 1995, Mr. 
Kitchen was taken to the AHCC in- 
firmary where he was diagnosed with 
dehydration and placed on intrave- 
nous fluids. Because his symptoms 
did not subside, Mr. Kitchen was 
transported to Deaconness Medical 
Center in Spokane, where doctors 
discovered a ruptured appendix. 
Emergency surgery was immediately 
performed, and Mr. Kitchen’s life was 
saved. 

Following his ordeal, Mr. kitchen 
sued AHCC staff in federal court for 
violating his civil rights. The DOC 
agreed to settle the case for $13,500. 
Mr. Kitchen was represented by at- 
torney Darol Tuttle of Tacoma. See: 
Kitchen v. Sgt. Kiser, No. CS-96-007- 
RHW (U.S.D.C. E.D. Wash., Sept. 3, 
1998). 

$8,500 for surgical mishap 

In March of 1995, Jerry Thomas, 
a prisoner at the Clallam Bay Correc- 
tions Center (CBCC), near Port 
Angeles, Washington, injured his 
right hand. CBCC medical staff de- 
termined that surgery was warranted, 
and Mr. Thomas was subsequently 
transported to the Olympic Memorial 
Hospital to undergo the “open re- 
duction and internal fixation” 
procedure. The surgery was per- 
formed by Dr. Richard Thorson, M.D. 

Several weeks after the surgery, 
Dr. Thorson traveled to the CBCC to 
re-examine Mr. Thomas’ hand. After 
the cast and bandages were re- 
moved, Mr. Thomas noticed that his 
hand was swollen, red and raw. Al- 
though Dr. Thorson was initially 
evasive concerning this irritation, he 
finally admitted that he had burned 
Mr. Thomas with a medical instru- 
ment during the surgery. 

After his release from prison, Mr. 
Thomas filed a complaint with the Di- 
vision of Risk Management. Several 
months later, Risk Management 
agreed to settle the tort claim for 
$8,500. Mr. Thomas was represented 
by attorney James Lanza of Bellevue. 
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See: Matter of Thomas, Tort Claim 
No. 31032074-01 (April 29, 1998). 

$6,000 for amputated ring 
finger 

In the Summer of 1993, Donnie 
Hayes was confined at the McNeil Is- 
land Corrections Center (MICC), near 
Steilacoom, Washington. He was as- 
signed to work in the MICC kitchen. 

On July 21 of that year, MICC 
kitchen staff instructed Mr. Hayes 
and six other prisoners to transport 
food carts to the segregation unit. 
The prisoners complained that the 
kitchen did not have the appropriate 
equipment for unloading the food 
carts from the truck used to carry 
them to the segregation unit, such as 
a hydraulic lift or a ramp, and that 
someone was likely to get injured. 

The following morning, on July 
22, Mr. Hayes dropped a food cart 
while unloading it from the truck. His 
left hand was pinned beneath the cart 
and the tip of his ring finger was sev- 
ered. For nearly five months, MICC 
medical staff simply bandaged the 
partially amputated finger, and re- 
fused to allow Mr. Hayes to see a 
doctor outside of the facility. Even- 
tually, Mr. Hayes was transported to 
Saint Joseph’s Hospital in Tacoma, 
where doctors performed surgical re- 
vision on the amputated finger. 

Mr. Hayes subsequently filed a 
complaint with the Division of Risk 
Management. The tort claim was 
settled for $6,000. See: Matter of 
Hayes, Tort Claim No. 31023889-01 
(Aug. 8, 1996). 

$5,000 paid for failure to 
treat iritis 

While incarcerated at the WSP in 
1993, Terry Miller contracted iritis in his 
right eye. The eye was extremely swol- 
len, red and painful when he reported to 
the clinic on May 4, 1993. Despite the 
obviousness of the problem, medical 
staff did nothing to ensure that Mr. Miller 
was seen by an optometrist or ophthal- 
mologist, or that he was provided with 
appropriate medication. 

After more than two months of suf- 
fering, Mr. Miller fded suit in federal court. 
The DOC ultimately settled the case for 
$5,000 and a promise to provide appro- 
priate medical care for Mr. Miller’s eye 
condition. Mr. Miller was represented 

Prison Legal News 


by attorney James Gillespie of Spokane. 
See: Miller v. Christensen, 'Ho. CS-94- 
438-JLQ (U.S.D.C. E.D. Wash., Feb. 12, 
1996). 

$5,000 for severed tendon 

On April 5, 1993, a Physician’s As- 
sistant at the WSP severed a tendon in 
Walter Mathis’ left thumb. This injury 
resulted in the loss of ability to extend 
the thumb, and required surgery to at- 
tempt correction of the problem. Even 
after the surgery, Mr. Mathis will never 
regain full use of his left thumb. 

Mr. Mathis subsequently fded a tort 
claim with the Division of Risk Manage- 
ment, which was settled for $5,000. Mr. 
Mathis was represented by attorney 
David Hevel of Kennewick. See: Matter 
of Mathis, Tort ClaimNo. 31008333 (Aug. 
22, 1995). 

$1,500 paid for failure to 
provide pain medication 

On July 7, 1993, Leonard Willis 
dropped a 65-pound weight on his left 
ring finger while incarcerated at the 
CRCC. The injury was extraordinarily 
painful, and Mr. Willis immediately 
sought medical attention. Although he 
pleaded for adequate pain medication 
and proper medical treatment, none was 
provided. After two days of suffering, 
Mr. Willis was transported to a doctor 
outside the facility who immediately pre- 
scribed pain medication and then 
amputated part of the crushed finger. 

Mr. Willis filed a tort claim with the 
Division of Risk Management, alleging 
that CRCC medical staff acted negli- 
gently in refusing to provide pain 
medication. Risk Management settled 
the claim for $1,500. Mr. Willis was rep- 
resented by attorney Theodore 
Spearman of Bainbridge Island. See: 
Matter of Willis , Tort ClaimNo. 31007780 
(April 29, 1994). 

$1,500 for refusal to treat HIV 
positive cancer patient 

In 1996, Samuel Page was confined 
at the WSP. Mr. Page is HIV positive 
and had cancer. When he sought treat- 
ment for his condition. Dr. Alfred Marur, 
the contract physician for the WSP, re- 
fused to address Mr. Page’s medical 
needs. 

Mr. Page sued Dr. Marur and other 
WSP officials in federal court, alleging 
that Dr. Marur refused to operate on any 


“negro with HIV.” The DOC settled the 
case for $ 1 ,500 and agreed to transfer Mr. 
Page to another prison. Mr. Page was 
represented by Kevin Mahoney of Rob- 
erts & Mahoney, a Spokane law firm. See: 
Pagev. Wood, No. CS-96-380-CI (U.S.D.C. 
E.D. Wash., July 10, 1998). 

$1,500 for failure to assist 
disabled prisoner 

In 1999, Ronald Christner was con- 
fined at the AHCC. Mr. Christner is 
disabled and requires assistance in at- 
tending to his personal hygiene needs. 
On August 8, Mr. Christner was given a 
bath by AHCC nursing staff. Although 
he was supposed to be constantly moni- 
tored and assisted while bathing, AHCC 
staff left him unattended in a tub for more 
than an hour. Mr. Christner subsequently 
slipped, hit his head and was rendered 
unconscious. 

Mr. Christner filed a tort claim with 
the Division of Risk Management, alleg- 
ing that AHCC nursing staff were 
medically negligent in failing to properly 
assist him in bathing. Risk Management 
settled the claim for $1,500. Mr. Christner 
was not represented by counsel. See: 
Matter of Christner, Tort Claim No. 
31050438 (Feb. 22,2000). 

$1,000 for unnecessary 
appendectomy 

In May through June of 1994, Rob- 
ert Falcone was incarcerated at the Lewis 
County Jail in the custody of the DOC. 
Medical staff at the jail misdiagnosed and 
mistreated Mr. Falcone, resulting in his 
receiving an unnecessary appendectomy. 
Mr. Falcone’s neck glands also became 
seriously infected and damaged as a re- 
sult of the jail’s negligence. 

Mr. Falcone sued both the jail and 
the DOC for medical neglect. The case 
was settled for $1,000. Mr. Falcone was 
represented by attorney L. Neil Axtell. 
See: Falcone v. State of Washington, Ho. 
97-2-05213-5 (Spokane County Superior 
Court, 1997). 

$250 for lack of aftercare 
following stroke 

On February 8, 1996, while incarcer- 
ated at the WSP, Frederick Aylward 
suffered a stroke. The stroke severely 
limited Mr. Aylward’s mobility. Follow- 
ing the stroke, WSP medical staff refused 
to provide physical therapy to assist Mr. 
Falcone in attempting to recover some of 
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his lost mobility and, as a result, he is 
now permanently disabled. 

Mr. Aylward fded a tort claim with 
the Division of Risk Management, alleg- 
ing medical neglect. The claim was 
settled for $250. Mr. Aylward was not 
represented by counsel. See: Matter of 
Aylward, Tort Claim No. 31033765-01 
(Nov. 30, 1999). 

$250 for providing wrong 
medication 

On August 8, 1997, Michael Clarke 
reported to the WSP pill line to obtain 
medication for his broken tooth. Nurse 
Dufner gave Mr. Clarke two small pills 
and some white cream to apply directly 
on the injured tooth. Immediately fol- 
lowing application of the creamy 
substance, Mr. Clarke became violently 
ill and began vomiting. He subsequently 
discovered that Dufner had mistakenly 
given him foot fungus medication, rather 
than the medication intended for his 
tooth. Mr. Clarke fded a tort claim with 
the Division of Risk Management, which 
was settled for $250. Mr. Clarke was not 
represented by counsel. See: Matter of 
Clarke, Tort Claim No. 31030376-01 (Jan. 
20, 1998). 

$200 for providing wrong 
medication 

On October 19, 1999, James Rollins 
reported to the WCC pill line to obtain 
his daily medication. Approximately 20 
minutes after receiving a pill from Nurse 
Norris, Mr. Rollins fell unconscious to 
the floor. WCC medical staff later deter- 
mined that Ms. Norris had given him the 
wrong medication. 

Mr. Rollins fded a tort claim with the 
Division of Risk Management, which was 
settled for $200. Mr. Rollins was not repre- 
sented by counsel. See: Matter of Rollins, 
Tort ClaimNo. 31050581 (April 19,2000). 

Inadequate dental care results 
in settlement 

In 1994, William Smith sued the den- 
tal department at the WSP for failing to 
provide annual check-ups and routine 
teeth cleanings. The DOC settled the 
case by agreeing to provide Mr. Smith 
with the services he complained were 
absent from the WSP dental department 
and to cover his court costs ($50). Mr. 
Smith was not represented by counsel. 
See: Smith v. Biagi, No. CS-94-270-JLQ 
(U.S.D.C. E.D. Wash., June 23, 1995). ■ 
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Washington DOC Virtually Uninsurable 


I n the May, 2001, issue of PLN we 
'eported the soaring cost of negli- 
gent parole supervision cases against the 
Washington Department of Corrections 
(DOC) in the past year, totaling over $50 
million in verdicts and settlements at that 
time. One result of that steady stream of 
losing verdicts and huge jury awards ($22.4 
million in a parole supervision case is the 
highest award against the State of Wash- 
ington in its history) is that the Washington 
DOC is now virtually uninsurable. 

In its latest insurance policy with AIG 
Europe, a London, England based insurer, 
the State of Washington pays a $1.6 mil- 
lion annual premium for liability insurance. 
Until now, Washington had a $5 million de- 
ductible. That has now been raised to a 
$15 million deductible - and for the DOC 
and the Department of Social and Health 
Services (DSHS) it is a $25 million deduct- 
ible. Since the highest verdict to date has 
been for $22.4 million, and Washington law 
does not allow for punitive damages, in- 
surers are counting on not having to pay 
any claims against those agencies. There 
is also a $45 million annual limit on payouts 
by the insurer. Washington has the dis- 
tinction of having the highest deductibles 
of any state covered by insurance. 


After a five-month search by a Se- 
attle insurance broker, “Those were the 
most beneficial terms we could obtain,” 
said Betsy Reed, the state’s Risk Manage- 
ment Administrator. David Moody, a 
Seattle lawyer who has represented de- 
velopmentally disabled adults in litigation 
against the DSHS, resulting in over $26 
million in verdicts and settlements in two 
cases alone, said “That’s unbelievable. It 
strikes me that the state is once again 
spending a quarter to save a dime.” 

A report by the News Tribune of 
Tacoma seems to bear this out. The News 
Tribune found that since 1992, when it first 
started buying insurance, the state of 
Washington has paid out $13.5 million in 
liability insurance premiums, while the car- 
riers paid out a total of $5.2 million in claims. 
In the meantime, the state paid out $256.6 
million in settlements and verdicts. In the 
biggest cases insurers paid nothing. In a 
$ 1 7.5 million verdict against the DSHS in 
1999 involving three developmentally dis- 
abled adults who were abused in a group 
home, the state attorney general’s office 
“forgot” to file a notice of appeal to the 
verdict, then the largest in state history. 
The insurance carriers refused to pay their 
$ 12.5 million part of the verdict, claiming 


the AG’s office’s incompetence led to the 
verdict and the missed appeal. The state 
sued the insurance companies and lost that 
case as well. Actuarial estimates for the 
state of Washington’s current liability in 
pending cases already filed is $209 million 
and could rise to $500 million by 2005. 

While the most obvious solution for 
these problems would be for DOC and 
DSHS employees to perform their jobs 
in a competent manner so that citizens 
are not killed or maimed due to state neg- 
ligence, the predictable result has been 
towards “tort reform” to give the incom- 
petent employees, and the state, 
immunity for their actions. As Wash- 
ington faces budget shortfalls due to 
declining tax revenues and rising liabil- 
ity for the incompetence of its 
employees, the cost of doing “business 
as usual” may cause the reevaluation of 
parole programs such as “community 
placement” and “community supervi- 
sion.” Ostensibly to “save money” the 
Washington DOC has proposed to sig- 
nificantly curtail the number of people 
on”community supervision” status. | 

Sources: Tacoma News Tribune, Asso- 
ciated Press. 


Contribute to PLlSTs Matching Grant Campaign 


A PLN supporter will provide a match- 
ing grant for all individual donations 
made to PLN between July 1, 2001, and 
March 31, 2002, up to $15,000. The 
matching grant does not apply to money 
sent to PLN to pay for subscriptions or 
books, and it does not apply to grants 
from foundations. It applies only to in- 
dividual donations. Donations by non- 
prisoners will be matched dollar for dol- 
lar up to $500. Donations by prisoners 
will be matched two dollars for every 
dollar donated. All donations arc tax 
deductible. Unused stamps and em- 
bossed envelopes are fine. No amount 
is too small. We will announce the total 
amount raised in each issue until we meet 
the $15,000 maximum or reach the dead- 
line. 


Matching Grant Progress 
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Pro Se Appellants Must Cite Authority 


T he Court of Appeals for the Sev- 
enth Circuit held that pro se pris- 
oner litigants must cite supporting 
authority when they appeal adverse judg- 
ments. The ruling is especially important 
for pro se litigants in states that have in- 
adequate, or nonexistent, prison law 
libraries. 

Illinois prisoner Bobby Anderson 
filed suit claiming various state and 
prison officials conspired to have him 
unlawfully detained based on a “falsi- 
fied indictment.” The district court 
dismissed the suit under 28 U.S.C. § 
191 5A(b)(l) for failure to state a claim. 
The appeals court affirmed. 

The court noted that pro se 
pleadings are held to a lower stan- 
dard than those prepared by lawyers 
and are to be liberally construed. 
The court noted that Anderson gave 
no “articulable basis for disturbing 
the district court’s judgment. In- 
stead, he repeats certain allegations 
of his complaint and cites one irrel- 
evant case.” 


The court notes that Rule 28 of 
the Federal Rules of Appellate Pro- 
cedure (FRAP) requires that an 
appellate brief contain “an argument 
consisting of more than a generalized 
assertion of error, with citations to 
supporting authority.” 

“Rule 28 applies equally to pro 
se litigants and when a pro se liti- 
gant fails to comply with that rule, 
we cannot fill the void by crafting ar- 
guments and performing the 
necessary legal research, ... Indeed, 
we have previously warned that pro 
se litigants should expect that non- 
compliance with Rule 28 will result in 
dismissal of the appeal.” The dis- 
missal was affirmed. Prisoners in 
those states which have eliminated 
prison law libraries may find this rul- 
ing useful in arguing either for 
appointment of counsel in cases, or 
to seek damages for violation of their 
rights to court access. See: Ander- 
son v. Hardman, 241 F.3d 544 (7th Cir. 
2001 ). ■ 


New Retaliation Standard Defined 


I n a case of first impression, the 
Court of Appeals for the Third 
Circuit has defined a prisoner’s burden 
of proof in a retaliation claim. Prisoner 
Henry Rauser sued Pennsylvania De- 
partment of Corrections (PDOC) 
officials after they retaliated against 
him for exercising his right to religious 
freedom under the First Amendment. 

The PDOC issued a Prescriptive Pro- 
gram Plan for Rauser to complete before 
they recommended him for parole. Rauser 
was required to complete, among other 
things, Alcoholic Anonymous and/or 
Narcotic Anonymous, which require be- 
lief in a Supreme Being. Despite Rauser’s 
objections based on his religious beliefs, 
PDOC refused to alter their plan or offer 
non-religious programs. Rauser refused 
to participate because he was agnostic. 
It has previously been held that a man- 
datory AA/NA program for prisoners 
violates the Establishment Clause. 

PDOC then took three actions in re- 
taliation. First, they transferred him to a 
distant prison far from his home and fam- 
ily. They then changed his job 
classification from the highest payment 
of 4 1 f per hour to the lowest rate of 1 8 1 
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per hour. Finally, they refused to recom- 
mend parole. 

The district court granted summary 
judgment to prison officials. The Third 
Circuit held Rauser met the two thresh- 
old criteria’s to establish retaliation: (1) 
the conduct that led to retaliation was 
constitutionally protected; and (2) he 
must show he suffered some “adverse 
action” at the hands of prison officials. 
The Court had to decide for the first time 
how a prisoner plaintiff must go about 
proving a casual link between the exer- 
cise of that constitutional right and the 
adverse action taken, by combining stan- 
dards announced in Mount Healthy City 
School District Board of Education v. 
Doyle, 97 S. Ct. 568 (1977) and Turner v. 
Safley, 107 S. Ct. 2254(1987). 

The Court held prisoners must prove 
officials would not have made the same 
decision based on reasons reasonably 
related to a legitimate penological inter- 
est, but only because of the protected 
conduct. The Court found Rauser’s alle- 
gations meet this new standard. The 
Court reversed, remanded and taxed 
costs to prison officials. See: Rauser v. 
Horn, 241 F.3d330 (3rd Cir. 2001). ■ 
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Jailhouse Lawyer Special 

Special offer now! This package of 
three books is now available from 
PLN for ONLY $49.95, shipping 
included, a $66.65 value. You get: 

► Legal Research: How to Find 
and Understand the Law, 7th 
Edition. Nolo Press. Cover 
price: $24.95. 

► Law Dictionary , Peter Collin 
Publishing. Cover price: 

$15.95. 

► Find the Right Lawyer, Ameri- 
can Bar Association. Cover 
price: $19.95. 

► Shipping: $5.80. £9 

This is the biggest bang for your 
legal dollar. Great savings! Take 
advantage of this offer before it's 
too late. Send $49.95 to: PLN, 
2400 80th St NW, PMB 148, 
Seattle, WA 98117. Credit card 
orders welcome at (206) 246-1 022. 
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CALIFORNIA 

HABEAS 

HANDBOOK 

3d Edition 

A PRACTICAL GUIDE TO STATE 
AND FEDERAL HABEAS CORPUS 
UNDER THE “AEDPA” 

by: KENT A. RUSSELL 

(Habeas Expert, Prison Legal News Columnist) 

> COMPLETELY REVISED & UPDATED (2001) 
> IN PLAIN ENGLISH; CONCISE, CURRENT, 

EASY TO UNDERSTAND 

> THE BASICS OF STATE & FEDERAL HABEAS 

PRACTICE UNDER THE AEDPA 
> THE PRO PER PLAN 

Plus ... Special new Features for Pro-Pers: 

> Official Form w/ Step-By-Step Instructions 

> Habeas Claims Table: 100+ Winning Claims w I 

US Supreme Court Case Citations 

To Order ; 

Send $25 (tax & return postage incl.) to: 

Kent A. Russell 

“California Habeas Handbook” 

2299 Sutter Street 
San Francisco, CA 94115 


Incarcerated and Living 
with HIV? 

We want to help. 



Correct HELP 

The Corrections HIV Education 
Law Project 

Correct HELP’S mission is to improve the 
treatment of inmates living with HIV. We 
have worked with inmates and institutions 
to successfully improve conditions for 
inmates with HIV, both medically and 
socially, through education and legal 
advocacy. 

If you have difficulty receiving medical 
treatment, or are being treated differently 
because you are HIV positive, write to 
us. We may be able to help you. 

Correct HELP 

POBox 46726 
West Hollywood, CA 90046 

HIV Hotline: (323) 822-3838 (Collect) 
or (888) 327-0888 (Toll-free) 


NCIA Report Finds Prison 
Race Statistics Distorted 


A report released in May 
2001, says that Hispanic/ 
Latino prisoners are often classified in a 
variety of racial categories, which results 
in a distortion of prison statistics report- 
ing the racial composition of American 
prison populations. 

The research report. Masking The 
Divide: How Officially Reported Prison 
Statistics Distort the Racial and Ethnic 
Realities of Prison Growth, was prepared 
by the National Center on Institutions 
and Alternatives (NCIA). The central 
premise of the report is that “without dis- 
tinguishing between Hispanic/Latinos, 
whites, and African Americans, the num- 
ber of white prisoners is significantly 
overstated.” According to the Census 
Bureau, more than 90 percent of Hispanic/ 
Latinos in America choose “white” as 
their race. While the census has at- 
tempted to differentiate non-Hispanics of 
any race from Hispanic/Latinos, prison 
statistics have not followed suit, the re- 
port says. 

Looking at 1985 prison statistics, the 
researchers determined that white pris- 
oners were over-estimated by 22 percent 
or 47,276 more than their actual number 
because thousands of Hispanic/Latinos 
were included in the count of white pris- 
oners. Whites were reported to be 52 
percent of the total prison population in 
1985 when they actually constituted only 
42.5 percent. Because very few Hispanic/ 
Latinos identify African American as 
their race, the reported percent of the to- 
tal prison population that is African 
American remains virtually unchanged, 
from 45.2 percent to 44.7 percent. His- 
panic/Latinos accounted for 1 1 percent 
of the prison population in 1985. 

By 1997 (the most recent data avail- 
able) the reported white percentage of 
the prison population had dropped from 
52 percent in 1985 to 41 percent. Most 
states included Hispanic/Latinos with 
whites, which the report says inflated 
reporting of white incarceration by 17 
percent or 74, 074. This brings the per- 
cent of the prison population that is white 
down to 35 percent while white 
non-Hispanics are 75 percent of the adidt 
population. African Americans are 47 
percent of the prison population (11 per- 
cent of the adult population) and 
Hispanic/Latinos increased to 16 percent 
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of all prisoners (10 percent of the adult 
population). What was reported in 1997 
to be a 19 percent difference between 
whites (40.7%) and non-whites (59.3%) 
is actually a much wider 30 percent dif- 
ference when Hispanic/Latinos are 
removed from the other racial categories. 

The report found that of eleven 
states examined, the data showed all cat- 
egorized some or all Hispanic/Latinos as 
white for at least one of the two years 
1985 and 1997. New York, for example, 
reported that nearly half (49%) of its 
prison population was white in 1 985 when 
it was actually closer to half of that (27%). 
In 1997, the reported white prison popu- 
lation was 43 percent when in reality the 
researchers found it was only 18.3 per- 
cent after Hispanic/Latinos were removed 
from the white figures. 

The report concludes that “commu- 
nities of color are far and away bearing 
the brunt of the escalation in the prison 
population.” New York leads the way. 
Between 1985 and 1997, as the state’s 
prison population doubled, more than 90 
percent of the added prisoners were from 
communities of color. In 37 states 
non-whites accounted for more than half 
the growth in the number of prisoners. 
Yet in only Hawaii and the District of Co- 
lumbia does the adult non-white 
population outnumber the white popula- 
tion. Fractionally, the report found that 
non-whites accounted for 70 percent of 
the prisoner population growth between 
1985 and 1997. 

Several recommendations are mace 
by the report, including adopting uniform 
guidelines for gathering and reporting 
prisoner data on race and ethnicity, with 
a specific category for Hispanic/Latino 
prisoners; assessing imbalances be- 
tween the racial and ethnic 
composition of the general population 
and the crime rate; and ending the sys- 
tematic use of civil disabilities resulting 
from criminal convictions. 

The NCIA is a nonprofit organiza- 
tion that promotes fair and humane 
treatment for those who come in contact 
with justice and human services systems, 
and provides alternatives to institution- 
alization. The organization can be 
contacted by writing to: NCIA, 3125 Mt. 
Vernon Ave., Alexandria, VA 22305; or 
their website: www.ncianet.org/ncia. | 
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New York Court Limits “Son of Sam” Law 


A New York appellate court af- 
firmed a trial court ruling that, 
absent a state felony conviction and a 
complaint by the victim, the Crime Vic- 
tims Board lacked authority to compel 
criminals to forfeit profits from the com- 
mercialization of their activities. 

The intention of New York’s “Son 
of Sam” law is, first, to relieve criminals 
of the profits earned from a printed or 
broadcast presentation of their crimes, 
and then to re-distribute those profits 
through the Crime Victims Board. The 
Board, upon a victim’s complaint prop- 
erly filed, is empowered to compel 
persons convicted of New York state 
felonies to turn over money and con- 
tracts from the commercialization of their 
crimes. 

Recently, Salvatore “Sammy the Bull” 
Gravano was convicted in federal court of 
violating the Racketeer Influenced Corrupt 
Organization (RICO) laws and sentenced 
to 60 months in federal prison. Gravano, a 
former member of the Gambino crime fam- 
ily, then contracted with TJM productions 
to create the book and the movie titled 
Underboss. Complaining that the profits 


I n June 2001, the State of 
New York amended its so-called 
“Son of Sam” law to allow crime victims 
to collect on any monies a prisoner re- 
ceives while in prison and to extend the 
statute of limitations on such claims to 
10 years. 

The “Son of Sam” law, which had 
enabled crime victims to sue defendants 
only for profits they received from book 
and movie deals, was originally enacted 
to prevent defendants from profiting from 
the notoriety of their crimes. The law 
has now been expanded to allow a victim 
of a crime to sue their perpetrator any- 
time he or she receives funds or property 
in excess of $10, 000. 

The new law sets up an elaborate 
system by which New York’s Crime 
Victim’s Board (CVB) notifies all known 
crime victims that a prisoner has received 
such funds and that he is no longer 
judgment-proof. The CVB is authorized 
to attach a prisoner’s assets so that the 
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from the book and the movie would be paid 
to Gravano, the Board invoked the Son of 
Sam law and filed a lawsuit to recover those 
profits. Gravano ’s victims were deprived 
of an opportunity to obtain the profits of 
his crimes, alleged the Board. The trial court 
dismissed the lawsuit for failure to state a 
cause of action and the Board appealed. 

The appellate court ruled that the 
trial court had properly dismissed the 
action after finding that the definition of 
“crime” in the Son of Sam law is restricted 
to a state felony. Gravano was convicted 
in federal court under a federal statute. 
Moreover, the right to bring a civil ac- 
tion to recover monies identified as 
profits from a crime is bestowed exclu- 
sively upon the crime victim according 
to the Son of Sam law. The Board, de- 
spite its claim to have an implied cause 
of action against the defendants, did not 
qualify as a crime victim. 

Accordingly, the order of the trial 
court was affirmed and the Board’s law- 
suit was dismissed. See: New York State 
Crime Victims Board v. TJM Productions, 
Inc., 705 N.YS. 2d320, 265 A.D.2d38 (N.Y. 
App.Div. 1, 2000). ■ 


prisoner can’t spend it before a crime vic- 
tim can act to collect it. 

Under the law, crime victims are also 
authorized to seize all funds in a 
prisoner’s trust account in excess of 
$1,000 to satisfy any judgment. In addi- 
tion, up to 90% of compensatory damages 
and 100% of any punitive damages 
awarded to a prisoner in a civil suit is 
now subject to seizure by crime victims. 

Readers should note the U.S. Su- 
preme Court, in Simon & Schuster, Inc. v. 
Members of the New York State Crime 
Victims Board, 112 S. Ct. 501 (1991), had 
previously struck down this law on First 
Amendment grounds. It is unclear at this 
time what, if any, challenges will be 
brought against this new legislation. 

The Bill was signed into law by Gov- 
ernor George Pataki on June 25, 200 1 . | 

Source: New York State Defender 
Association’s Public Defense Backup 
Center Report. 
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“I know what a dump 
truck is, and Fm no 
dump truck! As an 
innocent man, I too 
have been to prison.” 

FRANK PRANTIL 
Attorney at Law 
801 K Street, Penthouse 
Sacramento, CA 95814 
(916) 446-4669 

Over 36 years of criminal defense 
experience 

Trial Attorney R Writs J Appeals 

400 felony jury trials and 20 murder 
trials. For a reasonable fee, I will 
review your case and tell you 
honestly what your chances for a 
writ of habeas corpus are. 

California Cases Only 


PEN-PALS OF 
AMERICA™ 

P.O. Box 560548, 
Dallas, TX 75356-0548 

INSTRUCTIONS 

1. PLEASE PRINT YOUR NAME, 

AGE AND RETURN ADDRESS ON 
A SEPARATE SHEET OF PAPER. 

2. PLEASE SELECT THE APPROPRI- 
ATE PENE TEN TI ARY- PAL: 

MALE FEMALE 

ASIAN BLACK 

HISPANIC WHITE 


3. PLEASE SEND YOUR INFORMA- 
TION ALONG WITH 5 STAMPS 
OR 5 STAMPED ENVELOPES TO 
ONL Y RECEIVE PHO TOG RA PHY. 


•PEN-PALS OF AMERICA IS A CURIOIJSITY ONLY. 
SOLELY FREELANCE PHOTOGRAPHY ONLY. 
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New York Expands “Son of Sam” Law 
Giving Crime Victims More “Clout” 

by Lonnie Burton 


PLN Awarded $58,059 in Attorneys’ Fees in Oregon Bulk Mail 
Suit; PLRA Doesn’t Apply, Injunction Entered 


I n the April 2001, issue of PLN 
we reported Prison Legal 
News v. Cook, 238 F.3d 1145 (9th Cir. 
2001), where the Court struck down 
as unconstitutional the Oregon De- 
partment of Corrections (DOC) ban 
on third class non-profit mail. The 
Court also held that the plaintiffs 
( PLN and Oregon prisoners Mark 
Wilson, Michel Tucker and Le hung) 
were entitled to their attorney fees, 
to be determined by the district 
court on remand. The district court 
was also instructed to enter appro- 
priate injunctive relief. 

On August 7, 2001, U.S. district 
court judge Malcolm Marsh in Port- 
land, Oregon, awarded PLN 
$58,059.47 in attorneys’ fees and ex- 
penses in the case. The court 
rejected numerous objections by the 
defendants to reduce the requested 
fees. 


Now Available 

UNDERSTANDING 
HA BE AS CORPUS 

A comprehensive, yet easy to 
understand guide for state 
prisoners pursuing claims in federal 
court. 

Includes practical advise on 
developing and presenting claims, 
and identifying procedural 
problems. 

Written by: 

Walter M. Reaves, Jr. 

Board Certified in Criminal Law by 
the Texas Board of Legal 
Specialization 

To order, send $75.00, plus 
$3.15 for shipping (TX 
"Residents also add $6.17 sales 
tax) to-. 

Waite 1 " M • "Reaves, 3 r. 

H abeas Bools 

p.O- Box 55 
West, Texas 76G92 

For more information write to the 
above address, or visit our web site 
at: 

w ww .postconviction .com 


The court held that the fees re- 
quested by the plaintiffs’ attorneys 
were reasonable. Alison Hardy, a 
Portland attorney who did the bulk 
of the trial level work, billed at $175 
an hour; Marc Blackman, a Portland 
attorney who assisted Ms. Hardy 
billed his time at $200 an hour, and 
Sam Stiltner, the Seattle attorney 
who did PLN’s appeal to the Ninth 
Circuit, charged $175 an hour for his 
time and $35 an hour for the time of 
his legal assistant, Janet Stanton. 
The court held that no reductions 
were required in the total amounts 
requested since the claims were 
novel, the plaintiffs prevailed on 
their two claims and the rates 
charged by the attorneys were rea- 
sonable. 

Most significantly, the court re- 
jected the defendants’ argument 
that 42 U.S.C. § 1997(e)(d) limits the 
attorneys’ fees available in this 
case. The court agreed with Turner 
v. Wilkinson, 92 F. Supp.2d 697 (SD 
OH 1999) and held that the fee cap 
did not apply in a case such as this 
one where the claim was jointly 
brought by prisoners and non-pris- 
oners. This is an important issue 
for censorship suits as it allows the 
sender and intended recipient of 
censored mail to jointly file suit and 
seek attorneys’ fees uncapped by 
the Prison Litigation Reform Act if 
they prevail. 

The court also entered judg- 
ment in favor of the plaintiffs. The 
injunction reads: “It is hereby or- 
dered, adjudged and declared that 
Oregon Administrative Rule (OAR) 
291-131-0025(8) (1998), pursuant to 
which the Oregon Department of 
Corrections prohibits all incoming 
mail at institutions under its man- 
agement except express mail, priority 
mail, first class mail or periodicals 
mail, is unconstitutional as applied 
to subscription non profit mail. 

“It is further ordered and ad- 
judged that defendants are 
permanently enjoined from enforc- 
ing OAR 291-13 1-0025(8)( 1998) or 
any other rule that prohibits in- 


mates at institutions under the man- 
agement of the Oregon DOC from 
receiving subscription non profit or- 
ganization mail mailed at standard 
mail rates. 

“It is further ordered and ad- 
judged that upon rejection of any 
item of subscription non profit orga- 
nization mail mailed at standard mail 
rates, defendants shall afford the 
sender and the intended recipient 
notice and an opportunity to contest 
the rejection. 

“It is further ordered and ad- 
judged that plaintiffs are entitled to 
an award of attorney fees and ex- 
penses in the amount of $58,059.47.” 

The defendants did not appeal 
the injunction or the fee award. The 
fee ruling and injunction are unpub- 
lished. See: Prison Legal News v. 
Cook, USDC D ORS, Case No. 
98-1344-MA. 

Since the injunction was entered 
the Oregon DOC officials are haphaz- 
ardly delivering PLN magazine. 
However, they still refuse to deliver 
books sent via fourth-class book rate 
and mailings other than the magazine 
mailed at standard non-profit rates. 
PLN is in the process of initiating 
further litigation against the Oregon 
DOC to resolve this matter. We will 
inform readers as this situation un- 
folds. 

Once again PLN would like to 
thank our attorneys who won PLN v. 
Cook and made it possible for Oregon 
prisoners to receive PLN for the first 
time in ten years, as well as other non 
profit publications. Alison Hardy 
and Marc Blackman of Portland ar- 
gued the case at the trial level; Sam 
Stiltner and Janet Stanton of Seattle 
filed the appeal on plaintiffs’ behalf. 
Joseph Bringman of the Seattle firm 
of Perkins Coie filed an amicus brief 
on behalf of the Washington ACLU 
and other amice supporting the plain- 
tiffs. 

This case serves as further testi- 
mony of the extreme lengths to which 
prison officials will go in order to 
keep PLN out of their prison systems. 
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New York Failure to Protect Claim Set for Trial: 
Bilingual Counsel Appointed 


A prison guard’s motions for 
summary judgment and dis- 
missal of a prisoner’s 42 USC § 1983 
action were denied after a federal dis- 
trict court found that further 
discovery was required and the 
prisoner’s failure to follow orders of 
the court did not warrant dismissal. 

Ruben Mendez, formerly a pris- 
oner at New York’s Attica Correctional 
Facility, sought damages consequent 
to a December 1995 incident where Ed- 
ward Walker, a prison guard, opened 
Mendez’ cell and allowed another 
prisoner, Rubin Velez, to attack him. 
Mendez suffered serious injuries re- 
quiring surgery and treatment at a 
nearby hospital. 

The December attack was pre- 
ceded by a November 1995 altercation 
involving the same two prisoners. 
Thereafter, Mendez and Velez were 
confined to their C-block cells. Velez 


allegedly informed Mendez that he 
intended to ask his “friend,” defen- 
dant Walker, to open Mendez’ cell 
thereby allowing Velez to “kill” 
Mendez. 

On December 2, 1995, Walker was 
working on C-block. Fie opened 
Velez’ cell to permit him to shower, 
then opened Mendez’ cell to collect 
his food tray. As he did so, Velez 
attacked Mendez. 

A prisoner injured while in cus- 
tody may recover damages if the 
injury resulted from a prison official’s 
deliberate indifference to the risk of 
harm. 

Mendez alleged that Walker had 
knowledge of the risk because the 
details of the November fight were 
recorded in the C-block logbook. 
Walker claimed he did not know ei- 
ther prisoner and had no knowledge 
of the November altercation. 


The court found that Walker’s 
conduct was, at worst, negligence; 
and mere negligence does not rise to 
the level of deliberate indifference. 

The court declined to grant sum- 
mary judgment, however, finding that 
many affidavits by Mendez were in 
Spanish thus making it difficult for the 
court to discern plaintiff’s full allega- 
tions. The court therefore appointed 
bilingual counsel to assist Mendez with 
further discovery to elucidate a claim 
for deliberate indifference. 

Walker also asked the court to dis- 
miss Mendez’ claim under Fed.R.Civ.R 
41(b) for failure to follow the court’s 
earlier orders requiring Mendez to sub- 
mit documents to the court in English. 
The court denied Walker’s motion, 
finding dismissal to be too harsh a rem- 
edy against a pro se litigant. See: 
Mendez v. Walker, 110 F.Supp 2d 209 
(W.D. N.Y. 2000 ). ■ 


Attention : Current or Former Inmates of the 
Clark County Detention Center 

if you were denied, or failed to receive, prescription medication for a 

SERIOUS MEDICAL CONDITION FOR A PERIOD OF MORE THAN A FEW DAYS . WHILE 
INCARCERATED AT THE CLARK COUNTY DETENTION CENTER (CCDC), THEN THE 
ACLU OF NEVADA WANTS TO HEAR FROM YOU. 

The ACLU of Nevada is suing the CCDC, the operator of its medical clinic, 
and Dr. Harvey Hoffman for denying medication to HIV positive inmates. If 
YOU DIDN’T get your meds AT CDCC, and have some evidence to back up 

YOUR CLAIM (FOR EXAMPLE, YOU FILED A KITE COMPLAINING ABOUT IT, OR YOU COM- 
PLAINED TO AN OUTSIDE DOCTOR), THEN WE WANT TO HEAR YOUR STORY. YOU 
COULD HELP ANOTHER PERSON, AND YOU MAY HAVE A LEGAL CLAIM THAT WE CAN 
PURSUE FOR YOU. WE WANT TO HEAR FROM YOU A.S.A.P. 

Please write to: 

Executive Director 
ACLU OF NEVADA 
325 South Third Street #25 
Las VEGAS, NV 89101-6031 
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Sixth Circuit Finds Ohio Response to Jewish Prisoner’s Hair 

“Exaggerated” 


T he Sixth Circuit Court 
of Appeals, in a case address- 
ing an Ohio prisoner’s suit over the 
Department of Rehabilitation and 
Correction’s (DORC) hair-length re- 
striction “as applied,’’ has reversed 
the district court’s denial of qualified 
immunity to DORC defendants, but 
remanded the case for declaratory 
and injunctive proceedings, finding 
that DORC’s application of Ohio Ad- 
ministrative Code (OAC) §5129-9-25 
(the hair length rule) unreasonably 
interfered with the prisoner’s free 
exercise of his religion and consti- 
tuted an “exaggerated response to 
prison concerns.” 

Hbrandon Flagner is an Ohio 
prisoner and a practicing Orthodox 
Hasidic Jew. Hasisdic Jews strictly 
observe the Torah’s proscription 
against shaving a man’s beard and 
corners of the head. Following his 
conversion in 1991, Flagner, whose 
religious beliefs are recognized by 
DORC as being sincerely held and 
practiced, grew out his beard and 
side locks. 

From 1991 to 1996, DORC officials 
did not require Flagner to shave his 
beard and side locks. On January 26, 
1996, DORC official Bobby Couch is- 
sued Flagner a direct order to shave 
his beard and side locks, citing para- 
graphs (D) and (F) of OAC §5120-9-25. 
Flagner refused and was thrown in the 
hole. He grieved the violation to DORC 
inspector David Gardner, who upheld 
the action and ordered Flagner to cut 
his hair or receive a forced haircut and 
shave. Flagner refused, and DORC of- 
ficials forcibly cut his hair and shaved 
his beard on July 29, 1996. Flagner filed 
a 42 U.S.C. § 1983 suit in September 
1996, against DORC Director Reginald 
Wilkinson and several DORC officials, 
alleging that DORC’s actions denied 
him his right to practice his sincerely 
held religious beliefs. From September 
1996 until April 1998, when he again 
received a forcible haircut and shave, 
Flagner was exempted from the hair 
length rule by DORC officials. 

Flagner moved for a preliminary in- 
junction, which, following an 
evidentiary hearing in 1 997, the district 
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court denied, against a Magistrate’s 
Report and Recommendation. DORC 
then filed for summary judgment, and 
Flagner cross-filed for partial summary 
judgment. The district court, follow- 
ing the Magistrate’s recommendation, 
denied both motions. DORC filed again 
for summary judgment on grounds of 
qualified immunity. The district court 
denied the motion, finding that “[a] rea- 
sonable prison official would have 
known in 1996 that he could not cut 
Flagner’s beard and side locks in con- 
travention of his sincerely held 
religious beliefs in the absence of le- 
gitimate penological interests relating 
to the enforcement of the hair length 
regulations.” DORC appealed. 

The Sixth Circuit Court of Ap- 
peals analyzed DORC’s qualified 
immunity argument following 
Dickerson v. McClellan, 101 F.3d 
1151, 1157-58 (6th Cir. 1996). The 
Court tested the argument on two 
prongs: (1) based on applicable law, 
was there a constitutional violation? 
and (2) did the violation, at the time 
it occurred (in 1996), involve “clearly 
established constitutional rights of 
which a reasonable person would 
have known”? Using the standard in 
Turner v. Safley, 428 U.S. 78 (1987), 
the court determined that a constitu- 
tional violation had occurred, finding 
that “Flagner has presented sufficient 
evidence that application of the 
grooming regulation would violate 
his constitutional rights.” The court 
seriously questioned “the legitimacy 
of the defendants’ proffered justifi- 
cations for enforc ing the hair 
regulation against plaintiff,” and held 
that the evidence showed that “a trier 
of fact could reasonably conclude 
that defendants’ enforcement of the 
grooming regulation against plaintiff 
was an exaggerated response to or 
not done for the asserted security 
concerns.” However, the appeals 
court upheld defendants’ qualified 
immunity, because “[t]o deny quali- 
fied immunity protection to the 
defendants, the law requires that in 
light of pre-existing law the unlaw- 
fulness must be apparent.” Flagner 
bore the burden of proving the ap- 
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parent illegality of the 1996 forced 
haircut and this, the court ruled, he 
did not do. Therefore, on qualified 
immunity the Court of Appeals re- 
versed the district court decision, 
thus exempting DORC from money 
damages. 

The Court of Appeals, though, 
remanded the case for trial on the de- 
claratory and injunctive relief claims. 
The Court noted that Flagner’s “as 
applied” challenge to the hair length 
rule raised questions which must be 
resolved by trial. Citing Thornburgh 
v. Abbott, 490 U.S. 401, 403 (1989), 
for support, the Court applied the 
four-prong Turner test, 482 U.S. at 
89, to assess the reasonableness of 
DORC’s enforcement of the hair 
length rule against Flagner. 

The Court first asked whether a 
valid, rational connection existed be- 
tween the prison regulation and 
DORC’s justifications for it. The 
Court noted that, while DORC offi- 
cials had previously recovered 
contraband from long hair and 
beards, “with respect to Flagner spe- 
cifically, no contraband has ever been 
recovered by prison staff during any 
search of his beard and side locks.” 
Nor, by defendants’ own admissions, 
had they ever been required to hire 
additional staff or authorize overtime 
“to accommodate increased security 
demands caused by Flagner.” Defen- 
dants could cite no security problems 
caused specifically by Flagner’s 
beard and side locks and admitted 
that the beards and side locks of 
Hasidic Jews are not “gang identifi- 
ers.” DORC’s other justifications for 
the rule were sharply, summarily re- 
jected by the Court. Thus, no rational 
justification for applying the hair length 
restriction to Flagner existed. 

Next, the Court looked at 
whether Flagner had alternative 
means of practicing his religion while 
complying with OAC §5120-9-25. 
The answer was unequivocally “no,” 
because the prohibition against cut- 
ting the beard and side locks was “an 
essential tenet of [Flagner’s] reli- 
gious beliefs.” The third Turner 
factor was quickly addressed because 
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Arizona Prisoner Adequately Pleaded § 1983 Claim 


“Exaggerated”, cont. 

“the evidence ... shows that no prison 
resources were ever diverted to accom- 
modate the plaintiff,” nor that 
accommodating Flagner caused resent- 
ment from other prisoners. Finally, the 
Court asked whether ready alternatives 
to cutting Flagner’s hair existed at de 
minimis cost to the state. The Court found 
that continuing the accommodation ac- 
corded from 1996 to 1998 wasjust such an 
alternative. The Court twice reiterated 
its opinion that DORC’s response to 
Flagner’s hair and beard length was an 
“exaggerated response” with minimal 
justification, if any. The case was re- 
manded to the district court for trial on 
the declaratory and injunctive relief is- 
sues. See: Flagner v. Wilkinson, 241 
F.3d475 (6th Cir. 2001). ■ 


T he Fourth District Court of Ap- 
peals of Ohio has reversed 
the decision of the Pickaway County 
Court of Common Pleas denying a 
prisoner’s request for specific work 
information relating to two guards in 
the Department of Rehabilitation and 
Correction (DORC). 

Timothy Conley is a DORC pris- 
oner at the Southern Ohio Correctional 
Facility in Lucasville, Ohio. Conley 
filed a petition for writ of mandamus 
with the Pickaway County Court of 
Common Pleas to compel DORC offi- 
cials at the Correctional Reception 
Center (CRC) to release photographs 
and work schedules of second shift 
guards, who worked in the CRC segre- 
gation unit on two specific dates. 
Conley claims that while he was at CRC 
in the segregation unit, he was battered 
by guards several times and that he 
needs to know the identities of guards 
in the unit on two specific dates. 

DORC filed a Civil Rule 12(B)(6) 
motion to dismiss for failure to state a 
claim upon which relief could be 
granted. DORC argued that the identi- 
ties and photographs of guards are 
exempted from Ohio’s Public Record 

Prison Legal News 


T he Arizona Court of Appeals 
held that a prisoner was barred 
from bringing a tort action against the 
state and Department of Corrections 
(DOC) but that his allegations were 
sufficient to support a claim against a 
prison official under 42 U.S.C. § 1983. 

Arizona prisoner Anant Tripati 
brought suit against the state, the 
DOC and Terry Stewart, an indi- 
vidual prison official. He alleged 
that defendants intentionally de- 
prived him of personal property, 
including legal materials related to 
his conviction. 

Defendants filed a motion to dis- 
miss, arguing that Tripati could not 
maintain a tort against the state and 
DOC that does not involve serious 
physical injury; and that he failed to 


Act as “confidential law enforcement 
investigatory records,” the release of 
which “would endanger the life or 
physical safety of law enforcement 
personnel,” Revised Code § 
149.43(A)(2). The lower court accepted 
DORC’s argument and dismissed the 
petition. Conley appealed. 

On appeal, the Court held that the 
information requested - the names 
and photographs of guards working 
the unit on two specific dates - was 
historical information of limited 
scope. The pleadings showed that 
the requested information was pub- 
lic record and failed to show DORC’s 
contention that any breach of privacy 
or any high probability of danger to 
the guards would result from release 
of the requested information. “The 
identify of those persons who were 
on duty when and where the appel- 
lant claims to have been attacked 
cannot legitimately be withheld on 
the basis of the record before us.” 

The case was reversed and re- 
manded for adjudication consistent 
with the appeals court opinion. See: 
Conley v. Correctional Reception 
Center, 141 Ohio App.3d 412 (2001). ■ 
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allege a viable § 1983 claim against 
Stewart. The trial court granted the 
motion and Tripati appealed. 

On appeal, the Court concluded 
that ARS 3 1 -20 1-0 1 (L) limits prison 
tort claims against the state to those 
involving serious physical injury or 
ones authorized by federal statute. 
Since Tripati failed to allege either, 
the Court held that the trial court 
properly dismissed his claims against 
the state and DOC. 

The Court concluded that Tripati 
adequately pleaded a § 1983 claim 
against Stewart, and reversed that por- 
tion of the trial court’s judgment, 
dismissing the § 1983 claim and re- 
manded for further proceedings. See: 
Tripati v. State, 16 P.3d 783 
(Ariz.App.Div. 1, 2000). | 


Mary’s Magic 

Hello guys and gals, I'm Mary. 
I have an incarcerated son 
and feel your struggles. I also 
know hovs important it is to 
have the ability to send nice 
gifts to your loved ones. Let 
me hook you up on any 
occasion. Send for my cata- 
log and see vshat services I 
have to offer you. 

Mary’s Magic 
31 28 Walton Blvd 
PM B 224 

Rochester Hills, Ml 48306 


Attention Prison Rape Victims 

I am a journalistwriting a story about 
prison rape and am looking for victims, 
aggressors, witnesses and lawyers to 
interview. If you have been incarcer- 
ated in New York (especially Rikers Is- 
land), New Jersey, Connecticut or East- 
ern Pennsylvania, and you would be 
willing to discuss the issues surround- 
ing prison rape, please contact me. 

Michael Gartland 
83 Post Avenue, apt. 54 
New York, NY 10034 

Correspondences will be kept discreet, 
and names can be kept anonymous if 
desired. 
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Ohio Appeals Court Allows 
Prisoner’s Request for 
Past Work Information on Guards 


Alaska: The state of Alaska has 
launched its first drive to recruit prison 
guards since 1988 to fill 40 guard positions 
when it opens a state jail in Anchorage. 
Applicants must be 2 1 years old, no expe- 
rience is required. Starting pay is $33,300 a 
year, one of the highest in the nation. De- 
tails at www.state.ak.us. 

California: lnMay2001, the Admin- 
istrative Office of the U.S. Courts based in 
Washington D.C. issued a report stating 
that half of the federal court system’s 
Internet use by employees was to down- 
load music, pornography and movies 
during working hours. Apparently court 
employees were downloading movies even 
as the Ninth Circuit Court of Appeals in 
San Francisco was ruling that such down- 
loads violated federal copyright law. The 
Ninth C ire uit responded by shutting down 
the court system’s internet monitoring sys- 
tem, believing that it violates employees’ 
right to privacy, including that of judges, 
by not telling them beforehand that their 
internet use is being monitored. The moni- 
toring system was later turned back on. 

California: On November 5, 2001, 
Leslie Church, 27, a prisoner at the Vista jail 
in Escondido, escaped on crutches from a 
local hospital while recovering from leg 
surgery. Church escaped while he was sup- 
posed to be showering and is believed to 
have stolen an SUV. He was in jail awaiting 
trial on vehicle theft charges. 

California: On December 20, 2001, 
300 to 400 prisoners at the maximum secu- 
rity prison in Lancaster rioted, fighting and 
stabbing each other. Hundreds of guards 
used pepper spray, wood bullets and tear 
gas for 15 minutes to subdue the rioters. 
Five prisoners were seriously injured with 
deep puncture wounds and 12 others were 
treated for minor injuries. No guards or 
staff were injured. Prison officials cited no 
reason or cause for the incident. 

Connecticut: On November 13,2001, 
Barbara Crump, 49, pleaded guilty in 
Vernon Superior Court to passing a heroin 
filed balloon to her husband, Mark 
Crump, when she kissed him during a visit 
at the Osborn Correctional Institution in 
Somers. When arrested, Barbara told 
police her husband needed money or 
drugs to pay a debt. Barbara was sen- 
tenced to two years probation for 
unauthorized conveyance of a controlled 
substance in a correctional institution. 
Mark was convicted of possessing nar- 

March 2002 


News in Brief 

cotics and received a one year sentence 
in prison. 

Florida: In December 2001, 
Broward county circuit judge Joyce 
Julian, 44, checked into an alcohol reha- 
bilitation program. On December 1, 2001, 
Julian was charged with disorderly intoxi- 
cation stemming from her arrest while 
attending a Florida Conference of Cir- 
cuit Judges. Security guards found her 
lying on the floor of the convention 
hotel, intoxicated and wearing only a 
shirt. Police arested Julian when she 
became abusive and belligerent. 

Illinois: On December 3, 2001, 
Cook county circuit judge Oliver 
Spurlock was removed from the bench 
by the Illinois Courts Commission. The 
Commission found that Spurlock had 
made sexually suggestive remarks to 
female prosecutors, kissed two of them 
and was using his chambers to have 
sex in. The commission said: “His con- 
duct was offensive to those individuals 
and an embarrassment to the robe.” 

Kentucky: On December 19, 2001, 
seven prison guards at the Roederer Cor- 
rectional Complex in La Grange were 
charged with first degree official miscon- 
duct, a misdemeanor, for having sex with 
two female prisoners in a boot camp pro- 
gram. The indicted guards are Steven 
Boots, 30; Clifford Elliott, 34; Greg Price, 
30; Jeffrey Clark, 37; Shawn Cooper, 26; 
John Fry, 33; and Bobby Singletary. 

Nebraska: On February 4, 2002, the 
state Department of Corrections banned 
all tobacco products in all of its facilities 
and grounds. The DOC had been suc- 
cessfully sued several times by 
non-smoking prisoners exposed to sec- 
ond hand tobacco smoke. 

Ohio: On November 8, 2001, Tho- 
mas Taylor III, 34, a guard at a privately 
operated juvenile boot camp in rural 
Fairfield county was charged with two 
felony counts of unlawful sexual conduct 
with a minor. Police claim Taylor had sex 
with a 14-year-old and a 15-year-old girl 
who were attending the JUMP 
(JUveniles United Making Progress) 
boot camp. The boot camp was later 
closed after repeated complaints of 
child endangerment. 

Oregon: On December 24, 2001, 
Leighton Bates, 4 1 , escaped from the Or- 
egon State Correctional Institution in 
Salem by shrink-wrapping himself in plas- 
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tic and hiding in a delivery truck. Once 
out of the prison. Bates entered an apart- 
ment complex where he took a woman 
and her teenage son hostage for a day 
and raped the woman. Bates was ar- 
rested on December 26, 2001, when a 
prison worker spotted him walking along 
a major street and alerted police. Bates 
had been imprisoned for rape, robbery 
and kidnapping and had an early release 
dateof2037. 

Texas: In August 7, 2001, Juan 
Maldonado Hernandez and Miguel 
Martinez-Lopez were convicted in federal 
court of assaulting a prison guard. Tommy 
Jackson, during a riot on March 14, 2001, 
at the Eden Detention F acility. Hie EDF is 
a privately owned and operated prison that 
contracts to house federal prisoners. 

Texas: On September 6, 2001, Gerald 
Galloway, 28, a former guard at the United 
States Penitentiary in Beaumont, was sen- 
tenced to 122 years in prison for smuggling 
cocaine and heroin into the prison. Gallo- 
way had been a BOP guard since 1997. 

Utah: In November2001, Utah state 
prisoner Rory Dean, 42, fded suit against 
state prison officials claiming they failed 
to fulfill promises to reduce his sentence 
after he became an informant for them. 
Officials claim they already knew the in- 
formation Dean gave them and denied 
any type of early release deal. Dean 
claims prison officials told prisoners he 
was a snitch and he was later attacked 
by another prisoner. 

Wisconsin: Fond du Lac prison 
guard Donald Gorske, 47, entered the 
Guinness Book of World Records by eat- 
ing at least one Big Mac hamburger a 
day since he was 19, a total of more 
than 18,000 hamburgers. 

Wisconsin: In December 2001, 
Jamyi Witch, a Wiccan, became the 
prison chaplain at the Waupun Correc- 
tional Institution. Witch is believed to 
be the first Wiccan chaplain in Wiscon- 
sin history and one of only a few 
nationally. Republican legislator Mike 
Huebsch, said he would introduce leg- 
islation to eliminate funding for Witch’s 
position. “There isn’t one study that 
I’m aware of that shows that witches 
have reformed any prisoners,” said 
Huebsch. The DOC is standing behind 
Witch, noting that she was the most 
qualified of ten applicants for the job, 
which pays $32,000 a year. | 
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Order These Great Books from Prison Legal News Today! 


The Celling of America : An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 
$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 
$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN conributing 
writers. An excellent companion to The Celling 
of America. 


QTY / 
Total 


1001 


1022 


1013 


1016 


1015 


1014 


1009 


Legal Research: How to Find and Understand the 
Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. Now $19.95! 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 271pages. $17.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modern prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social j 0 f a j 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 1019 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 1 020 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 
the post civil war Southern economy. Explains j 0 1 2 

how prison slavery was an integral part of the 

American economy in the post civil war era. Puts 
today’s prison slave labor practices into con- 
text. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons and jails. Cov- 
ers all aspects of mental illness, prison rape, racism, 
negative effects of long term isolation in control units 
and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies 102 4 

create and foster crime and how corporate and gov- 

eminent crime is rarely pursued or punished. Shows 

connections between crime and policies on the en- 

vironment, banking and other issues. 


With Liberty for Some, by Scott Christianson; 
Northeastern University Press, 360 pages. $18.95. 
The best history of prisons in the US that there is. 
Solidly documents America’s as a prison nation to 
the present. Puts the prison system in a historical 
context. 


Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$17.00. 

Radical analysis of the ruling class war on the poor 

via the criminal justice system. Well supported by 1 002 

the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 
and zero tolerance policing, the INS/Border Patrol 
and Prisons. Best book on these issues. 


No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 224 pages, Hardback. $25.00. 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class 
inequality, creating a two tiered system of justice at 
all levels. 


The Perpetual Prisoner Machine: How America 
Profits from Crime, by Joel Dyer; Westview 
Press, 318 pages. $19.00. 

Expose on who profits from the prison industrial 
complex: private prisons, banks, investment houses 
and small companies. Explains how prison growth 
means more profit for business. 


Mail Payment and Order Form to: 

PRISON LEGAL NEWS 

PMB 148 

2400 NW 80th St. 

Seattle, WA 98 117 

Ship book order to: 

Name: 

Suite/Cell: 

Agency/Inst: 

Address: 

City, State, Zip: 


Order by Phone: 

(206) 781-6524 

VISA & MASTER CARD WELCOME 


Sub Total* 


$ 


* WA residents add 
8.8% for sales tax: 

Shipping & Handling 

(for any size order): +$3.95 

Total Payment 

Enclosed: $ 

All orders shipped priority mail 

All books are paperback unless otherwise noted 

Please Print Clearly on Order Form 


DOC #: 
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The Prisoner's 
Guide to Survival: 

The most comprehensive and 
current legal assistance 
manual available to prisoners 
covering post-conviction relief 
and prisoners' civil rights. 


TO ORDER your copy 

OF THE PRISONER'S GUIDE 
to SURVIVAL: 

Complete order form below and 
send with your payment to: 

PS1 PUBLISHING, INC. 
413-B 19th Street, #168 
Lynden, WA 98264 

Telephone: 1-800-557-8868 
www.prisonerlaw.com 


#€i 


"Can I challenge my conviction or 
sentence and win?" 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL helps answer these two most important 
questions facing every man and woman imprisoned in the United States. 

No matter what your legal or educational background. The Prisoner's Guide to 
Survival will help you learn how to research the law, study your rights, deter- 
mine your legal options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don't have 
an attorney you can make an informed decision regarding your legal choices. 
The Supreme Court decision in Apprendi v. New Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 


The SURVIVAL GUIDE includes: 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions, Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law decisions covering criminal conviction, 
sentencing and prisoner civil rights. 

■ A detailed index, glossary and prisoner resource directory. 

■ A guide to the Freedom of Information Act and Privacy Act. 


Our readers are impressed: "wov/! u - h.b s., FCI Otisvule, NY 


" From the eye-catching, metaphorical endless maze cover, to its easy 
organization, to the breadth of subject matter - the book is more appeal- 
ing than any of the many others that attempt to cover post-conviction 
matters. In short. I'm impressed. " - J.R., FCI Pekin, la 


T think it’s a great book which will be extremely useful to prisoners... 
Washington currently plans to eliminate its prison law libraries, which 
means books like this one wilt be increasingly important to prisoners' 
assertion of our legal rights . " - p,w„ micc steilacoom. 


wa 


PLEASE SEND COPIES OF 

'THE PRISONER'S GUIDE to SURVIVAL" 

(750+ pages - softcover edition) 

PRICE: 

PRISONERS $49.95* 

NON-PRISONERS $64.95* 

’Please add $5.00 for shipping & handling 

Allow 3-4 weeks for delivery 


Name Reg. # 

Facility., 

Address 

City State Zip 

o CHECK or Money Order Enclosed, payable to; PSI Publishing Inc. Q Visa O Mastercard 

Credit card# exp. date 

Cardholder NAME (if different from above) 

SIGNATURE 


Mail to: PSI PUBLISHING, INC., 413-B 19th Street,#168 Lynden, WA 98264 • 1-800-557-8868 • www.prisonerlaw.com 
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“Barbaric Conditions” At Wisconsin Supermax Result in 
Preliminary Injunction To Transfer Mentally 111 Prisoners 

by John Dannenberg 


N oting that the Eighth 
Amendment’s cruel and un- 
usual punishment clause protects 
the mental health of prisoners no 
less than their physical health, and 
observing mistreatment of seriously 
mentally ill prisoners “bordering on 
barbaric,” the United States District 
Court (WD Wis.) issued a prelimi- 
nary injunction (PI) against prison 
officials at a Wisconsin “Supermax” 
prison requiring them to immediately 
transfer out seven specified men- 
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tally ill prisoners and to implement a 
rigorous mental health evaluation of 
all other high-risk prisoners within 36 
days. 

Dennis Jones’EI and sixteen other 
seriously mentally ill prisoners sued 
under 42 USC § 1983 on behalf of 
themselves and all others similarly 
situated at the Level One unit of 
Wisconsin’s Supermax Correctional 
Institution in Boscobel, Wisconsin, 
claiming violation of their Eighth 
Amendment mental health rights 
while in Level One’s extremely iso- 
lated and restricted environment. 

Supermax is a 500 bed facility di- 
vided into four units. Within Alpha 
Unit is a five-level behavior-based 
isolation section. Level One, where 
the plaintiffs were mostly housed, 
was the most restrictive and punitive. 
After 30 days in Level One, a pris- 
oner would be evaluated by staff to 
see if he had earned his privilege to 
advance to Level Two, or later to 
higher levels. 

Survival under these oppressive 
conditions was iffy enough for a fully 
sane prisoner, but for seriously men- 
tally ill prisoners, it was 
decompensating and predictably fa- 
tal. Because mentally ill prisoners in 
Level One often could not cope, they 
became “stuck” there and degener- 
ated. The situation was so bad that 
the court found not only the requi- 
site likelihood of succeeding on the 
merits such that the suit should pro- 
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ceed, but that conditions were so bad 
that irreparable harm would befall the 
plaintiffs if immediate injunctive re- 
lief were not provided. 

Court appointed mental health 
experts evaluated 21 mentally ill pris- 
oners at Level One. Seven were 
found to be in such bad shape that 
they were ordered immediately re- 
moved by the court. Conditions 
reported in Level One included the 
following: locked in cells for all but 4 
hours per week; no visual contact 
with any human being; 24 hour illu- 
mination; no outdoor exercise; no 
clock, radio, or TV; wild temperature 
variations; “visits” via video; ex- 
tended “Nutri-loaf” punishment; no 
windows or daylight; belly chained/ 
cuffed in law library; one six-minute 
phone call per month; no congregate 
religious services. 

Plaintiffs’ expert Michael 
Sullivan, a 30 year corrections vet- 
eran and former Wisconsin Deputy 
Secretary of Corrections, testified 
that Supermax could not provide an 
adequate placement for mentally ill 
prisoners because it lacked staffing 
and programming, notwithstanding 
that he believed no amount of pro- 
gramming could compensate for the 
physical isolation in Alpha Unit. 

Dr. Terry Kupers, a board-certi- 
fied psychiatrist, Fellow of the 
American Psychiatric Association, 
co-chair of the Committee on Men- 
tally 111 Behind Bars of the American 
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WI Supermax, cont. 


Association of Community Psychia- 
trists, and a consultant to the U.S. 
Department of Justice, Civil Rights 
Division - who had visited other 
Supermax facilities in California, 
Texas. Indiana, and Pennsylvania - 
stated that he had never seen more 
restrictive conditions of confinement 
than in the Wisconsin Supermax. 

He described the conditions as so 
isolating as to be “toxic” for seriously 
mentally ill prisoners. The combina- 
tion of inactivity and isolation deprived 
them of reality checks and feedback to 
keep their psychoses in check, caus- 
ing them to lose total control of their 
lives. Depression was thus exacer- 
bated, rendering those men incapable 
of following the rules necessary to earn 
their way out of the most restrictive 
status - Level One. 

Expert consultant Vincent Nathans 
characterized the conditions he ob- 
served at Supermax to “border on 
barbarism.” He found no legitimate 
penological interest in restricting Al- 
pha Unit prisoners to three showers a 
week in the heat of summer - when 
there was a shower in each cell. Nor 
was there such an interest to justify 
belly chains and cuffs when inside the 
"legal starter kit” library. He noted that 
the punishment of feeding Nutri-loaf 
for longer than seven days at a time - 
even for non-food-related misconduct 
reports - exceeded any such condi- 
tions he had ever observed. 

Nathans found that seriously men- 
tally ill prisoners were being denied 
food and medication merely because, 
at the time the food or medicine was 
offered, the prisoners were not stand- 
ing in the middle of their cell, trousers 
on and lights on high. According to 
Nathans, such practices exacerbate the 
sense of hopelessness of mental illness. 

In rebuttal, a state witness, psy- 
chologist John Stoner, opined that the 
prisoners identified by Dr. Kupers were 
either not as sick as Kupers said, or 
were simply malingering, or were being 
dealt with “properly” by Supermax staff. 

Although Wisconsin psychologi- 
cally screens all potential transfers to 
Supermax, its “Screening Tool” process 
is inadequate. In support of this point, 
Dr. Kupers reviewed the files of Alpha 
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Unit prisoners, selecting 21 to study in 
depth, the eight worst of which were 
reported in detail. 

Prisoner No. 1 (age 25), who took 
300 mg. of Thorazine twice daily, re- 
ported he could not sleep because he 
saw demons moving around his bed, 
that he thought the guards were out to 
get him and that he paced constantly 
in his cell in a state of high anxiety and 
auditory hallucinations. Kupers opined 
this was a result of stress of confine- 
ment, on top of his history of serious 
mental illness since age 1 1. In the past 
six years, he was diagnosed as “chronic 
paranoid schizophrenia v. major depres- 
sion with psychotic features,” for which 
he was given Thorazine, Haldol, 
Quetiapoine, Seroquel, Loxitane, 
Risperdal and Olanzapoine. He remained 
in Level One for almost all of his time at 
Supermax. 

Prisoner No. 2 (age 23) was at 
Supermax twice, one year apart, with 
an intervening stay at the Mendota 
Mental Health Institute. Suicide at- 
tempts caused him to be remanded back 
to Level One several times. Diagnosed 
as schizophrenic, with bi-polar and 
obsessive-compulsive disorders, he 
was given Librium, Paxil, Depacote, 
Haldol and Valproic Acid. Dr. Kupers 
noted that No. 2’s suicidal tendencies 
increased whenever he was returned to 
Supermax, where he couldn’t sleep in 
the constant illumination and was con- 
stantly paranoid of his door opening 
and the guards attacking him. His con- 
dition was deteriorating. 

Prisoner No. 3 (age 17) had severe 
mental illness diagnosed since age 9, 
including schizophrenia, bi-polar dis- 
order and depression. He tried to hang 
himself in 2000. At a previous prison, 
he tried to set his cell on fire. But 
since coming to Supermax, his mis- 
conduct reports increased 500%. 
Also on a regimen of strong psycho- 
tropic medications, he became hopeless 
and withdrawn. Dr. Kupers believed 
he represented a serious suicide risk at 
Supermax; his prognosis was “very 
grave.” 

Prisoner No. 4 (age 22) had been 
at Supermax for two years - almost 
all of it stuck in Level One because 
of his assaultive, impulsive, out-of- 
control behavior. He thought about 
suicide, experienced auditory hallu- 
cinations, and was always anxious 
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and pacing. His record showed a large 
number of cell extractions whereupon 
he was placed in restraints for obser- 
vation. His condition improved when 
sent to Mendota, but deteriorated upon 
his return to Supermax. Believing him- 
self caught in an endless and hopeless 
loop, he suffered from severe mental 
illness from which his condition was 
deteriorating at Supermax. 

Prisoner No. 5 (age 42) had no prior 
mental illness history before his trans- 
fer to Supermax in 1999. Because of 
behavioral write-ups, he spent over 15 
months in Level One. His misbehavior 
frequently included hunger strikes and 
smearing feces. He suffered severe 
anxiety, panic and palpitations causing 
him difficulty breathing. To get out of 
his cell “to breathe,” he covered his 
cell door slot that he knew would cause 
an extraction - even though he would 
be placed naked in restraints in an ob- 
servation room. He spent almost a 
month in such conditions and, as a re- 
sult refused mental health treatment to 
avoid going back there, despite still 
feeling suicidal. Dr. Kupers diagnosed 
severe depression, suicidal ideation, 
hopelessness, helplessness and pow- 
erlessness leading towards serious risk 
of suicide. Kupers believed the condi- 
tions at Supermax kept him in that 
perpetual state. 

Prisoner No. 6 (age 32) had a ten- 
year history of severe mental illness 
before his transfer to Supermax and was 
given Haldol and Elavil to control psy- 
chotic depression. Supermax doctors 
felt No. 6 was improving under their 
treatment. Dr. Kupers reported No. 6 
told of seeing dead people lying on the 
floor, of hearing voices, of feeling para- 
noid and suffering constant anxiety in 
Supermax. He had a history of multiple 
suicide attempts, with cuts all over his 
body. He once cut his head with bro- 
ken glass “to see what was inside.” He 
overdosed on pills to attempt suicide. 
Dr. Kupers diagnosed No. 6 as having 
severe mental illness compounded by 
restrictive conditions at Supermax. 

Prisoner No. 7 (age 29) had no 
psychiatric history prior to incarcera- 
tion, but was diagnosed mentally ill 
before being transferred to Supermax. 
Depressed already over his HIV posi- 
tive condition, he rapidly became 
hallucinatory, seeing dead people 
and hearing voices, in spite of anti- 
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depressant medication. He at- 
tempted to hang himself with a sheet, 
and frequently told workers he was 
suicidal - now a chronic condition. 
Dr. Kupers believed No. 7’s condi- 
tion was so exacerbated by 
Supermax’s conditions that he con- 
vinced Wisconsin to transfer him to 
the Wisconsin Resource Center 
prior to the court’s order. 

Prisoner No. 21 (age 23) was di- 
agnosed upon transfer to Supermax 
as having serious mental illnesses 
including psychosis, personality 
disorder, depressive disorder and 
attention deficit disorder. He had a 
record of frequent attempts to hang 
himself and to slash his neck and 
wrists. He was transferred to the 
Wisconsin Resource Center after an- 
other suicide attempt. Dr. Kupers 
interviewed No. 21 by phone and 
finding him depressed and psy- 
chotic, recommended he not be 
returned to Supermax because of his 
grave prognosis there. 

Although the initial policy 
in opening Supermax in 
1999 was not to house 
any mentally ill prisoners, 
that policy was 
abandoned in 2000. 


The defendants knew of housing 
mentally ill prisoners at Supermax. Al- 
though the initial policy in opening 
Supermax in 1999 was not to house any 
mentally ill prisoners, that policy was 
abandoned in 2000. By May, 2001, a 
Wisconsin legislative audit determined 
that 15% of Supermax prisoners were 
medically mentally ill, defined as be- 
ing on psychotropic medication. 
Moreover, the filing of the second 
amended complaint in this case in Au- 
gust, 2001 put the defendants on 
notice of the alleged conditions 
amounting to “serious and sometimes 
catastrophic conditions” in the men- 
tal health of those prisoners at 
Supermax. 

The court quickly got past its test 
of the minimum standards for a pre- 
liminary injunction, finding (1) more 
than a negligible chance of success on 
the merits and (2) irreparable harm if 
preliminary relief were denied. The 
court held that the new Prison Litiga- 
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tion Reform Act (PLRA) did not change 
the standard for determining whether 
to grant a preliminary injunction. 

When Wisconsin tried to limit the 
scope of the court’s injunctive relief in- 
quiry to just the above eight prisoners, 
the court held this focus was too 
narrow, and-agreed with plaintiffs 
that “to place a seriously mentally ill 
[prisoner] at Supermax is an Eighth 
Amendment violation in of it itself.... 
Many of the severe conditions serve 
no legitimate penological interest; they 
can only be considered punishment for 
punishment’s sake.” 

Because the court found the con- 
ditions so harsh, it held that it did not 
need to reach the question of whether 
Wisconsin failed to provide adequate 
medical treatment, but only whether 
plaintiff demonstrated a “better than 
negligible chance of succeeding” on the 
merits of their suit (citing Boucher v. 
School Bd. of Greenfield, 134 F.3d 821, 
824(7thCir. 1998)). Under Boucher, the 
prisoners must show that the condi- 
tions were “sufficiently serious” 
(objective component) and that the 
defendants were deliberately indiffer- 
ent (subjective component) to the 
prisoner’s health or safety. 

As to “seriousness,” the court 
observed the Eighth Amendment 
protects against conditions posing a 
substantial risk of serious harm - for 
which suicide clearly qualifies. In- 
deed, it followed explicit language in 
Madrid v. Gomez, 889 F.Supp. 1146, 
1264 (ND Cal. 1995) [prisoners’ 
Eighth Amendment rights violated at 
California’s Pelican Bay Supermax be- 
cause of isolation] that when 
conditions of confinement inflict or 
exacerbate a serious mental illness, 
“they have crossed into the realm of 
psychological torture.” 

Finding little support for defen- 
dants in Bono v. Saxbe, 620 F.2d 609 
(7 th Cir. 1980) [mere placement of se- 
riously mentally ill prisoners in 
segregation does not constitute 
cruel and unusual punishment], the 
court relied instead upon Madrid, 
supra and upon Ruiz v. Johnson, 37 
F.Supp. 2d 855, 914 (S.D. Tex. 1999) 
[the same standards that protect 
against physical torture prohibit 
mental torture as well - including the 
mental torture of excessive depriva- 
tion] to find that, based upon the 
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conditions at Supermax, the court was 
“convinced that plaintiffs have more 
than a negligible chance of success in 
demonstrating that the conditions at 
Supermax are sufficiently serious.” 

As to the deliberate indifference 
component, the court concluded that 
it was so unarguable that defendants 
were unaware of the risks to the seri- 
ously mentally prisoners at Supermax 
that the court ruled it not to be at is- 
sue. Noting that the “Screening Tool” 
evaluation was often ineffectively ap- 
plied or wholly omitted, the court found 
that defective screening was part and 
parcel of the problem, and therefore 
included re-screening in its injunctive 
order. 

Finally, the court found that absent 
immediate relief, plaintiffs would suf- 
fer irreparable harm - defined as harm 
not recoverable by an award of dam- 
ages - ruling that “pain, suffering and 
the risk of death constitute ' irreparable 
harm’ sufficient to support a PI in 
prison cases.” 

The relief granted in the PI was 
both remedial and prospective. As to 
five of the above listed prisoners not 
already removed by the time of the 
court order, the court ordered their im- 
mediate transfer - and that they not be 
returned. Furthermore, all seriously 
mentally ill prisoners at Supermax were 
ordered to be re-evaluated by non-De- 
partment of Corrections mental health 
professionals within 36 days. Such 
prisoners were defined in the Order as 
those prescribed psychotropic medica- 
tion, those who had ever been 
hospitalized in a psychiatric institution, 
those who had spent longer than 30 
days in Level One, those who had spent 
longer than 90 days at Supermax with- 
out progressing beyond Level Two, 
and those who had ever been placed 
on suicide watch. The court decreed 
that if any of those prisoners were de- 
termined by the non-prison doctors to 
be seriously mentally ill, they were not 
to be housed at Supermax - period. See: 
Jones ’El v. Berge, 164 F.Supp.2d 1096 
(W.D. Wis. 2001). [Shortly after the PI 
was issued the Wisconsin DOC settled 
the case. PLN will report the terms of 
the settlement in an upcoming issue.] 
■ 
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D.C. Wrongly Jails Mentally 111 Man 
For Two Years 


J oseph Heard, 42, was released 
from the Washington D.C. jail 
on August 13,2001. He served nearly 
2 years in solitary confinement in the 
jail’s mental health unit. The prob- 
lem is that all charges against him 
were dismissed nearly 2 years ear- 
lier. 

Heard was arrested in November 
1998 on a charge of unlawful entry at 
George Washington University. Af- 
ter several mental health evaluations, 
all finding Heard mentally unfit to 
stand trial, the charges against Heard 
were dismissed, and he was ordered 
released. 

Initially, jail officials had 
refused to release the 
report on their investigation 
into the matter. Mayor 
Anthony Williams later 
agreed to release a 
redacted version of the 
report once the city’s 
attorney had sanitized it. 

When federal marshals returned 
Heard to the jail from the court hear- 
ing at which Heard’s release was 
ordered, they told jail guards that 
Heard’s release order was on its way. 
The order never arrived, however, 
and jail guards never bothered to fol- 
low up. 

Heard’s file was then labeled in- 
active and archived. The mistake was 
not discovered until shortly before 
Heard’s release when administrators 
were reviewing prisoner files for pos- 
sible transfer to the federal prison 
system. 

Heard was ultimately transferred 
to St. Elizabeth’s Hospital in Wash- 
ington D.C., where he at last might 
receive the mental health treatment 
he needs. Heard, a slight black man, 
reportedly believes he is related to 
John F. Kennedy, and that he hears 
messages from God. 

“We knew from day one that his 
case had been dismissed,” said D.C. 
Department of Corrections Director 
Odie Washington. “There was a fail- 
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ure to follow up,” he said, “and the 
case got lost after that.” 

Heard thought he had been in jail 
for 4 years, although it had only been 
two. During an interview after his re- 
lease, he said “I do not know why I 
stayed in jail,” and “I was not happy 
in jail.” 

On October 17, 2001, following a 
two-month investigation, D.C. DOC 
spokesman Darryl Madden an- 
nounced that four jail employees 
would be disciplined for failing to 
adequately monitor Heard’s case. 
The names and positions of the em- 
ployees were not released. 

Initially, jail officials had refused 
to release the report on their investi- 
gation into the matter, based on 
advice from city lawyers fearing a 
lawsuit. Mayor Anthony Williams 
later agreed to release a redacted ver- 
sion of the report once the city’s 
attorney had sanitized it. 

After Heard’s ordeal became 
public, D.C. DOC director Otie Wash- 
ington tried to blame Heard for the 
problem. “We heard nothing from the 
inmate, his family, or his attorney. Do 
you think if we had known he was 
illegally locked up, we wouldn’t have 
let him out?” Washington told me- 
dia. 

However, an unnamed jail guard 
and a jail medical worker told the 
Washington Post that they had re- 
peatedly asked jail records staff to 
review Heard’s file to determine if he 
was properly imprisoned. Heard told 
guards, medical staff, and other pris- 
oners that he was wrongly imprisoned 
but, according to the guard and the 
medical worker, he was ignored by the 
jail employees responsible for over- 
seeing his case. 

Jail officials denied that anyone 
had raised the possibility that Heard 
did not belong in jail. Upon hearing 
this, the guard said: “I thought 1 told 
competent people. Now I regret that 
I didn’t walk him [Heard] and any pa- 
perwork right into the warden’s 
office. I should have taken it all the 
way myself.” 

Source: Washington Post. 
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Mistakenly Released Prisoners Have No 
Due Process Rights 


From the Editor 

by Paul Wright 

I n next month’s issue we will 
report the results of our reader 
survey as well as our matching grant 
campaign. As this issue goes to press 
we are still receiving responses to 
both. 

A recurring problem for PLN has 
been some subscribers, especially pris- 
oners, who move and don’t notify us 
of their change of address. Remember, 
PLN is mailed standard mail, which 
means that not only does the post of- 
fice not forward it when you move, it 
returns it to PLN and charges us 60 
cents for each issue returned. 

Frequently we will receive several 
months worth of PLN’s sent to a given 
reader back on the same day. So if you 
move, please notify us promptly. 

Subscribers who move and don’t 
notify us of their new address can 
obtain make-up issues for $2.50. 
These make-up issues will be mailed 
first class. Back issues older than 
three months, however, will be offered 
for the usual back issue price of $5.00. 

Enjoy this issue of PLN and en- 
courage others to subscribe. | 


T he Court of Appeals for the 
Fourth Circuit has held that pris- 
oners who were released on mandatory 
supervision then arrested as escaped 
prisoners and reincarcerated without a 
hearing had no right to due process. 

Vincent Flenderson, Daryelle Rexrode, 
and John Calella, were Maryland state pris- 
oners who were released on mandatory 
supervision. Following their release, the 
Court of Appeals of Maryland (the court 
of last resort in the state of Maryland) de- 
cided Besearsv. Wicker, 3 49 Md. 1 (1998), 
which involved the interpretation of the 
Maryland statutes governing the calcula- 
tion of sentence “diminution credits”. 
Thereafter, the defendants, who were high 
level law enforcement and prison officials, 
decided that their understanding of the rule 
in Wicker should be applied to recalculate 
the release date of prisoners who had al- 
ready been released and prisoners whose 
recalculated release dates had not yet ar- 
rived should be reincarcerated. To facilitate 
the reincarceration, defendants issued re- 
take warrants for escaped prisoners which 
resulted in the plaintiffs being arrested and 
incarcerated without a hearing. 


Flenderson filed a petition for a writ 
of habeas corpus, won, and won on the 
state’s appeal. The plaintiffs were re- 
leased after 14 to 18 days of incarceration. 
Plaintiffs then filed a federal civil rights 
action under 42 U.S.C. § 1983, alleging 
defendants had abridged their Fourth and 
Fourteenth Amendment rights to be free 
from unreasonable seizure. 

The plaintiffs made the fatal error of 
not challenging the defendants’ substan- 
tive decision to apply Wicker retroactively. 
The district court dismissed the suit on the 
grounds of qualified immunity and plain- 
tiffs appealed. In an act of convoluted 
reasoning, the Fourth Circuit decided that 
the defendants’ belief that plaintiffs were 
mistakenly released prisoners mattered 
more than the fact that they were not. The 
Fourth Circuit held that a mistakenly re- 
leased prisoner has no liberty interest in 
remaining free and, since there is no liberty 
interest to protect, there is no right to the 
type of pre-revocation hearing contem- 
plated by Morrisey v. Brewer, 408 U. S. 47 1 
(1972). The district court’s dismissal of the 
suit was affirmed. See: Henderson v. Simms, 
223 F.3d267 (4th Cir. 2000). ■ 


Contribute to PLN^s Matching Grant Campaign 

A PLN supporter will provide a match- 
ing grant for all individual donations 
made to PLN between July 1,2001, and 
March 31, 2002, up to $15,000. The 
matching grant does not apply to money 
sent to PLN to pay for subscriptions or 
books, and it does not apply to grants 
from foundations. It applies only to in- 
dividual donations. Donations by non- 
prisoners will be matched dollar for dol- 
lar up to $500. Donations by prisoners 
will be matched two dollars for every 
dollar donated. All donations are tax 
deductible. Unused stamps and em- 
bossed envelopes are fine. No amount 
is too small. We will announce the total 
amount raised in each issue until we meet 
the $15,000 maximum or reach the dead- 
line. 


Matching Grant Progress 

$15,000 
$ 12,000 
$9,000 
$6,000 
$3,000 

$ o 

■ Prisoners 

□ Non-Pnsoners 

□ Matching Total 



February, 2002 
$2,583 
$6,328 
$11,495 
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Wisconsin Medical Care Substandard, Even for Prisoners 

by Gary Hunter 


M ichelle Greer had asthma, the 
operative word being had — 
past tense. Her asthma no longer ex- 
ists because Michelle Greer is dead. On 
February 29, 2000, at the Taycheedah 
Correctional Institution, she died of an 
asthma attack, suffocated by the apa- 
thy and neglect of the Wisconsin 
prison system. 

Greer had complained over and 
over that her inhaler was ineffective but 
her repeated pleas for help went un- 
heeded by medical services. Twice 
prison guards contacted the infirmary 
on her behalf, but nurses said that be- 
cause Greer could talk there was no 
medical emergency. Michelle’s last 
minutes of life were spent sprawled on 
the floor of a Wisconsin prison chow 
hall, her hand desperately clutching an 
impotent inhaler. [See: Feb. 2001, PLN.] 
Greer’s death sparked an inves- 
tigation of prison medical practices, 
and what the investigation found is 
unsettling. Wisconsin prisons fail to 
meet more than half of prison 
healthcare benchmark standards. 
Compared to other states with com- 
parable populations, Wisconsin 
prisons have been found to be defi- 
cient in several areas. 

For instance, in many Wisconsin 
prisons CPR-certified staff are virtu- 
ally non-existent, and 24-hour health 
care is far below the standards of 
other states. Of greatest concern, 
however, is the huge disparity in 
medical staffing levels for mentally 
impaired prisoners throughout the 
system. The ratio of mentally ill pris- 
oners to psychiatric staff at 
Taycheedah is 132 to 1, while at the 
Jackson Correctional Institution the 
ratio is only 14 to 1 . 

The Legislative Audit Bureau, 
created by the legislature to investi- 
gate the quality of medical care 
provided to prisoners, found that 
psychiatric patients were randomly 
scattered throughout the system. No 
coherent plan existed to distribute 
prisoners in a way that adequately 
suited their psychological needs. 
Furthermore, none of the Wisconsin 
prisons meet the standards of the 
American Psychological Associa- 
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tion, which recommends at least one 
psychiatrist be available for every 
150 patients taking psychotropic 
medication. 

Mentally impaired prisoners are 
finding their way into Wisconsin pris- 
ons in ever-increasing numbers. 
Corrections policy that initially pro- 
hibited mentally ill prisoners from 
being placed in supermax prisons was 
surreptitiously changed. Mentally ill 
prisoners now make up 15 percent of 
the supermax population and accord- 
ing to the legislative report, matters 
are made worse by the failure of in- 
ternal management “to monitor basic 
information about health care deliv- 
ery.” This lack of organization makes 
resource and cost control increas- 
ingly difficult. [See cover story.] 

In an independent investigation, 
the Milwaukee Journal Sentinel 
documented a variety of question- 
able prison health practices. One 
prisoner who had complained of se- 
vere stomach pain for two days 
eventually died of a ruptured appen- 
dix. The investigation revealed that 
medical abuse was pervasive. The 
Journal Sentinel discovered an ex- 
tensive list of seriously ill prisoners 
who had pleaded for help but were 
routinely ignored. 

The investigation by the Legis- 
lative Audit Bureau turned up 243 
unanswered prisoner requests for 
treatment, 105 of which were more 
than three weeks old. Prison officials 
blamed the backlog on staffing prob- 
lems. Prompted by the investigation, 
however, the discrepancy was 
quickly resolved. Even so, State 
Auditor, Jane Mueller, verified that 
the state investigation “confirmed” 
the independent findings of the Jour- 
nal Sentinel. 

Among the group of legislators re- 
questing the audit was Rep. Sheldon 
Wasserman (D-Milwaukee), a physi- 
cian. Wasserman said that the 
“situation with Michelle Greer was al- 
most bound to happen. Just having 
adequate health care staffing could 
have made a difference for her.” He 
was concerned about the fact that 
Taycheedah had the lowest staffing 
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ratios coupled with the highest num- 
ber of prisoner requests for medical 
assistance. Wasserman did compliment 
prison officials on their quick response 
to the findings of the investigation. 
Specifically, 24-hour health care has 
since been instituted at Taycheedah. 
What is not mentioned is why 24-hour 
care was not in place to begin with. 

Rep. Scott Walker (R- Wauwatosa) 
also tried to put a positive spin on a 
bad situation. He said, “The department 
is by no means rationalizing anything. 
They are trying to react and respond 
to the audit.” Walker supposedly sup- 
ports funding for 39 new health care 
positions, but at this point, the posi- 
tions have only been given lip service. 
No additional funding has been pro- 
vided. 

The audit also found other deeply 
troubling issues. For one, compared 
to other states with similar populations 
and rates of growth, Wisconsin spends 
considerably less on health care per 
prisoner. Their ratio of prisoners to 
medical staff is also considerably lower 
than other states. In spite of spending 
more than twice as much on health care 
over the last five years, Wisconsin still 
lags far behind other states in facilities 
that provide 24-hour care for prison- 
ers. 

In 1997, the Wisconsin prison sys- 
tem spent almost one million dollars in 
telemedicine equipment designed to re- 
duce prisoner’s hospital trips by 
providing medical consultations via 
closed-circuit television. However, in- 
vestigators found that most of the 
equipment has never been used. 

Another cause for concern is the 
fact that most medication is dis- 
pensed by prison guards who have 
less than four hours of training. 
Guards are unfamiliar with the effects 
of the drugs they distribute and the 
adverse reactions that those drugs 
might create. Consequently, the au- 
dit “found evidence of significant 
underreporting” of complications 
caused by medication. However, un- 
der a collective bargaining agreement, 
guards cannot be disciplined for errors 
made when dispensing medication. In 
1999-2000, psychiatric prescriptions 
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Texas Prison Warden Pleads Guilty 

Prison Workers Arrested in Major Drug Bust 


Wisconsin Death, cont. 


rose by 60 percent, further increasing 
the margin for error. 

The National Commission on Cor- 
rectional Health Care has set 37 
“essential” health care standards. Of 
the 37, the Wisconsin prison system 
meets only 14. In one case, a prisoner 
who had been prescribed chemo- 
therapy was assigned to a unit where 
none of the medical personnel was 
qualified to administer the medication. 

Wisconsin prisoners who are 
housed out of state are not faring 
any better. Thousands of Wiscon- 
sin prisoners are held in various 
facilities around the country by Cor- 
rections Corporation of America 
(CCA). These prisoners have also 
complained of medical neglect and 
abuse by their CCA guardians. 
Among the complaints raised by 
prisoners is a lack of adequate den- 
tal care, eye care, and treatment for 
prisoners with hepatitis-C. A group 
of diabetic prisoners claimed that 
they were forced to share blood-test- 
ing equipment needed to monitor 
their insulin levels. Yet, prison offi- 
cials never bothered to determine 
any CCA culpability. They insist 
that all problems have been properly 
handled. The Auditors disagree. 
They say that at no point did health 
care monitors bother to determine if 
CCA was attempting to conform with 
NCCHC standards. Auditors are also 
seeking reimbursement from private 
health care vendors who have failed 
to maintain staffing coverage pro- 
vided in their contracts. 

Considering the damning nature 
of the Auditor’s findings, changes 
may be on the way. However, none 
of these changes come in time to 
help Michelle Greer. Her death is a 
tragedy that no amount of legisla- 
tion can fix. But, because of Michelle 
Greer, legislation has been intro- 
duced that would make the Wisconsin 
prison system answerable to a com- 
mittee of medical professionals. In a 
system where one third of its popula- 
tion is chronically ill, this comes as a 
breath of fresh air. | 

Source: Milwaukee Journal Senti- 
nel. 
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A former Texas prison warden 
who pled guilty to stealing 
more than $9,300 from a charity fund 
was sentenced to 5 years probation 
by a Coryell County District Court 
in Gatesville, Texas. 

On October 18, 2001, Linda 
Moten, who retired in August 2001 
as warden of the Gatesville State 
Prison for Women, agreed to a plea 
bargain that requires her to pay 
$9,386.79 in restitution. Moten al- 
legedly took the money from funds 
raised for charitable purposes. 


Moten’s career came to a 
jarring halt after 
investigators from the 
prison system’s Office of 
the Inspector General 
disclosed that she had been 
stealing money that had 
been raised for charity. 

Terms of the plea bargain call for 
deferred adjudication of the third- 
degree felony that will be cleared 
from her record if Moten success- 
fully completes the terms of her 
probation. 

Moten began her career with the 
Texas prison system in 1975 as a 
guard. She was one of the first fe- 
male prison guards to work at a male 
facility, and was the first female Af- 
rican-American warden in Texas. 

The Gatesville Chamber of Com- 
merce had honored Moten as 1997 
Citizen of the Year; she received the 
Governor’s Volunteer Service Award 
in 2000; and she was twice nomi- 
nated for Outstanding Woman in 
Texas. Before resigning in August, 
she had served about 7 years on the 
Gatesville School Board. 

Her career came to a jarring halt 
after investigators from the prison 
system’s Office of the Inspector 
General disclosed that Moten had 
been stealing money that had been 
raised for charity. 

Separately, Sgt. Kevin Clarke 
and Maintenance Supervisor 
Donald Hanford of Gatesville were 
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among the 10 residents of this cen- 
tral Texas community who were 
arrested on August 24, 2001, and 
charged with conspiracy to deliver 
methamphetamine and engaging in 
organized criminal activity. Clarke 
and Hanford were employed at the 
Albert Hughes State Prison, the only 
facility for men among the half-dozen 
prisons in rural Coryell County. The 
arrests were the result of a 15-month 
drug sting operation conducted by 
the Coryell County Sheriff’s Depart- 
ment. More arrests in connection 
with the sting operation are expected. 

Each of the suspects was taken 
to Coryell County Jail where Kenneth 
Green, formerly an assistant warden 
at the Hughes prison, recently ac- 
cepted a position as Jail 
Administrator. | 

Sources: The Gatesville Messenger-, 
Killeen Daily Herald. 
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MCI WorldCom Investigated in Georgia for Phone Overcharges; 

State Senator Involved 

by Lonnie Burton 


M CI WorldCom owns the exclu 
sive contract to provide phone 
services to the 45,000 prisoners incarcer- 
ated in the State of Georgia. Of course, 
the prisoners are only allowed to place 
collect calls, and have no choice on 
which company to use. The state de- 
cides that for them. It’s MCI WorldCom 
or nothing. For much of August and 
September of 2001, family or friends of 
Georgia prisoners heard a recorded mes- 
sage prior to accepting the call that stated 
that the rates for the call would be $2.44 
for the first minute, and 24 cents for each 
additional minute. 

But, in fact, the actual bill was 
more than double. Those who ac- 


Attention Prisoners 

By subscribing or renewing your 
subscription to PIN for multi-year periods 
you avoid missing any issues of PLN as well 
as save us the staff time and resources needed 
to send you periodic renewal notices. 

For a limited time we are making this 
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Offer applies only to prisoner 
subscribers and does not apply in conjunction 
with any other discount offers. 


cepted the collect calls were actually 
billed $4.64 for the first minute, and 
69 cents for each additional minute. 
In August alone, MCI WorldCom 
collected more than $1.5 million on 
158,796 calls. Their contract with 
Georgia DOC calls for the state to 
receive a 65 percent kickback on all 
prisoner calls, which gave them more 
than a $1 million windfall on the over- 
charges. 

Neither the state nor MCI 
WorldCom will say what they will do 
with their portion of the money that 
the Corrections Department con- 
cedes was improperly collected. But 
MCI WorldCom has other problems 
over its phone service. In October 
200 1 , the Georgia Public Service Com- 
mission opened an investigation into 
complaints the telecommunications 
giant is charging separate connection 
and per-minute charges, a violation 
of state tariff rules. MCI WorldCom’s 
contracts at municipal jails are also 
being looked at. 

The company blames the over- 
charges and the deceiving message 
on “software errors.” The message 
has since been corrected. 

Despite the correction of the 
message, MCI WorldCom’s collect 
call rates for Georgia prisoners (as 
well as rates for all prison collect calls 
across the country) far exceed the 
rates charged for non-prison calls. 
And in MCI WorldCom’s case, the 
rates they charge Georgia prisoners 
are double what Sprint, their prede- 
cessor, had charged for the same 
phone calls. A 10-minute call that 
had cost $5.00 with Sprint now costs 
$10.00 with MCI WorldCom. 

Along with the investigation into 
the overcharging issue, the State 
Ethics Commission is investigating 
Senate Majority Leader Charles 
Walker’s mixing of state business 
with his family-owned firm. 

The family company, CresTech, 
is a subcontractor to MCI WorldCom 
and is involved in the process of 
modernizing Georgia’s prisoner 
phone system. 


In September 2001, MCI 
WorldCom and CresTech completed 
a contract with the Department of 
Corrections that will bring hundreds 
of millions of dollars to the state and 
the telecommunications companies. 

Walker failed to disclose that he 
had an interest in CresTech on pa- 
perwork he filed with the Secretary 
of State. Walker also failed to dis- 
close an interest in Georgia Personnel 
Services until a journalist raised 
questions about the omission. 

In September 2001, the state Eth- 
ics Commission was ready to hold a 
preliminary hearing into Walker’s 
possible violations of Georgia’s eth- 
ics laws. Walker then requested an 
extension, which was automatically 
granted. 

Officials with the Department of 
Corrections and MCI WorldCom 
claim they were not aware that 
CresTech is partly owned by one of 
the most powerful elected officials in 
Georgia. “WorldCom was not aware 
of any relationship with CresTech’s 
owner,” said MCI spokesperson 
Natasha Haubold. 

Aside from the apparent conflict 
of interest, and the issue of failure to 
disclose this interest, questions must 
be raised concerning why an elected 
official is involved with a company 
that blatantly overcharges and 
gouges prisoners’ families who ac- 
cept calls from their loved ones in jail. 

“1 know it’s a privilege [for pris- 
oners] to talk to families,” said James 
Anderson of Gainesville, who talks 
to his father, who’s serving five 
years. “If they want to put some- 
body in jail, they ought to put the 
person there who set up this plan.” 

Mike Light, a spokesperson for 
the state agency that runs the pris- 
ons in Georgia, says that the money 
that was improperly collected 
through the overcharges could be 
repaid by refund or vouchers for fu- 
ture service. | 

Source: The Atlanta Journal-Constitu- 
tion. 
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Prison Guards Face Resentencing Dilemma 
In Beating Death Of New York Jail Prisoner 

by John E. Dannenberg 


T he U.S. Court of Appeals for 
the Second Circuit vacated the 
federal criminal civil rights sentences 
of the Nassau County, New York 
guards who had pled guilty to brutally 
beating to death a county jail prisoner, 
and remanded for resentencing to the 
U.S. district court. Because the Cir- 
cuit Court noted the guards could 
receive considerably harsher sen- 
tences on remand, it stayed the 
mandate of its ruling for 30 days to per- 
mit the guards the damage-control 
option of withdrawing their appeals. 

Prisoner Thomas Pizzuto had 
been sentenced to Nassau County 
Correctional Center for 90 days for 
driving under the influence of metha- 
done. When Pizzuto was “slow” 
getting back into his cell after ask- 
ing guard Edward Velazquez for 
methadone, a medication commonly 
used in the treatment of heroin ad- 
diction, Velazquez and another guard, 
Patrick Regnier, told their supervisor 
Gary Pincus they would “pay 
[Pizzuto] a visit.” After posting an- 
other guard, Ivano Bavaro, outside 
Pizzuto ’s cell as a lookout, Velazquez 
and Regnier entered the cell, where 
Pizzuto was sitting on his bunk. 

Velazquez punched Pizzuto in the 
eye, pushed him into a prone position, 
and continued punching him. At the 
same time, Regnier punched Pizzuto in 
the lower back while kneeing him on 
his lower back and legs. Pizzuto never 
fought back during the one-minute 
beating, and was left moaning in his 
cell. Velazquez and Regnier later 
boasted about the “good shots” they 
had “gotten in.” 

Shortly thereafter, supervisor Jo- 
seph Bergen came on duty, to whom 
fell the task of writing Pizzuto’s in- 
jury report. Bergen agreed with 
Velazquez and Regnier to write a to- 
tally false report, attesting that 
Pizzuto had “slipped in the shower.” 
Pizzuto was hospitalized three days 
later, after collapsing in his cell. A 
CAT scan revealed a lacerated 
spleen; he died a week later in the 
jail’s medical center. 
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An autopsy set the cause of death 
as a ruptured spleen caused by blunt 
force injury, and the coroner declared 
it a homicide. He also noted Pizzuto’s 
spleen was five or six times normal 
weight due to liver disease. 

Indicted under the criminal civil 
rights statutes 18 USC §§ 241 and 
242, Velazquez and Regnier eventu- 
ally capitulated and pled guilty. 
Bergen went to trial and was found 
guilty of accessory after the fact (18 
USC § 3). 

Their appeals of their sentences 
turned on the difference in mental state 
required for conviction of second-de- 
gree murder, voluntary manslaughter or 
involuntary manslaughter. Velazquez 
and Regnier’s conduct had been 
deemed by the district court to amount 
to voluntary manslaughter, for which 
they were each sentenced to 135 
months. Bergen received 70 months. 
[See: “Nassau Jail Guards Convicted,” 
PLN Oct. 2000.] 

The Second Circuit carefully ana- 
lyzed the legal distinctions between the 
federal statutes for the crimes of mur- 
der and manslaughter, and ruled that 
the sentencing court had erred in its 
analysis of the requisite mental state. 
Specifically, the sentencing court was 
ambiguous in its “no malice” finding - 
whether it was grounded in an express 
finding of the absence of malice, or, al- 
ternatively, was the result of a 
malice-preclusive finding of “heat of 
passion.” 

Noting, on the one hand, the un- 
foreseen existence of Pizzuto’s enlarged 
spleen, but, on the other hand, the dis- 
trict court’s “vulnerable” finding of 
“heat of passion,” the Circuit Court 
opined that a correct interpretation of 
malice, on remand, could possibly re- 
sult in life imprisonment or the death 
sentence for murder. Since it concluded 
the sentencing court had erred, it re- 
versed and remanded for resentencing. 
However, it stayed mandate on its rul- 
ing for 30 days to allow the admittedly 
guilty guards the option to withdraw 
their appeals to avoid exposure to 
harsher sentencing. 
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On remand to the district court, 
Velazquez withdrew his appeal to his 
sentence to avoid getting a higher sen- 
tence. His co-defendant, Patrick 
Regnier, did not withdraw his appeal. 

At a resentencing hearing on Au- 
gust 23, 2001, U.S. district court judge 
Jacob Mishler clarified that Regnier’s 
underlying crime in killing Pizzuto was 
second-degree murder and sentenced 
Regnier to 27 years in prison. Mishler 
had initially sentenced Regnier to 11 
years and 3 months in prison. 
Regnier’s attorney, Peter Tamao, said 
he would appeal the sentence. Tamao 
had argued Regnier should have been 
sentenced to 5 years or less for invol- 
untary manslaughter. 

In issuing the new sentence, Judge 
Mishler set forth the brutal and savage 
facts of the crime. “Before they en- 
tered the cell, both Mr. Velazquez and 
Mr. Regnier intended to beat Mr. 
Pizzuto mercilessly and that there was 
malice aforethought and that Mr. 
Pizzuto begged and pleaded to them 
to stop the beating. They punched 
him, Velazquez punched him in the 
face and Velazquez said he slapped 
him. His left eye was black and blue. 
There were bruises all over his torso 
and his neck. And when they got 
through, Mr. Pizzuto was almost in a 
coma, lying in his bunk, around the 
floor from the serious beating he 
had,” Judge Mishler said in open 
court. 

Joseph Pizzuto, the victim’s 
brother, said the resentencing was 
bittersweet. He noted that Regnier 
did not look at the Pizzuto family 
when he apologized for killing Tho- 
mas, but instead he looked at the 
judge. “It doesn’t do anything to 
bring Tommy back or anything. He 
still has a son, little Tommy, who will 
never see him. But at least we get a 
little justice. We are glad that 
Regnier finally got what he deserved. 
The other one got away with 1 1 years, 
so he got off easy,” Pizzuto told re- 
porters. See: U.S. v. Velazquez, 246 
F.3d 204 (2nd Cir. 2001). Additional 
source: The New York Times. | 
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23 Escape From Wackenhut Prison in 
Caribbean 


by Gary 

A rash of escapes have fueled 
investigations into negli- 
gence and possible corruption at a 
Wackenhut prison. In less than two 
months, 23 prisoners have escaped 
from Curacao’s Koraal Specht prison 
in Netherlands Antilles. On March 24, 
2001, six prisoners escaped from a 
newly constructed housing unit. Less 
than three weeks later, on April 9th, five 
more prisoners sawed their way to free- 
dom through cellblock shutter vents. 
Then, exactly one month to the day, a 
dozen more prisoners escaped. 

Suspicious circumstances sur- 
rounded the escapes from the 
beginning. The first escape was clearly 
accomplished with outside assistance. 
Using temporary stairs built for use on 
the construction site, intruders co- 
vertly entered the prison grounds from 
the outside and forced open an emer- 
gency exit with a crowbar. To give the 
door the appearance of being secure 
the intruders wedged the door shut 
with concrete blocks. The ruse was 
successful. The intruders entered and 
left the grounds unnoticed and the 
open door escaped detection by patrol- 
ling guards. During the next shift, when 
prisoners were allowed to leave their 
cells, six of those prisoners success- 
fully escaped through the door. 

This blatant lapse in security has 
prompted calls for the resignation of 
Dr. R. Martha, minister of justice. For 
his own part, Dr. Martha has called for 
a “thorough investigation at all levels.” 

Two things immediately raised the 
eyebrows of investigators. First, since 
it is the responsibility of the guards on 
each shift to check the doors, there is 
no way that the jimmied door should 
have escaped detection. Second, the 
obvious ease with which the intruders 
gained access to the prison indicated a 
lapse in perimeter security. 

The firm of Atelier, Lobo and 
Rayman issued a report titled Correc- 
tional Facility Koraal Specht: Special 
Report on Security Issues, just after the 
first escapes. The report, dated April 
12, 2001, accused Wackenhut of negli- 
gence “on important security issues 
both as the designer and the main con- 
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Hunter 

tractor of the extension.” They went 
on to say that “the fact that the escape 
... could happen in such an easy way 
proves that the facility is not secure 
enough to be considered a safe 
prison.” 

The report is extremely damaging 
to Wackenhut because in the original 
contract they agreed that “WCC can 
be held responsible if the facility as a 
whole or its components in particular 
prove not to be reasonably failsafe.” 
In spite of pleas from Contract Man- 
agement that security during 
construction be a priority, an investi- 
gation showed that WCC continued to 
be negligent in at least six areas. 

One of the more blatant viola- 
tions included a chain link fence that 
composed the only perimeter secu- 
rity. The Dutch standard for 
perimeter security consists of a 5- 
meter concrete wall topped with 
detection wire and cameras, and a 
chain link fence between the wall and 
building. Corroded cell fronts and 
louvers provided additional security 
concerns. And even after the initial 
escape of six prisoners, unsupervised 
WCC construction workers contin- 
ued to work with cutting tools next 
to the fence. To further exacerbate 
security concerns, WCC also failed 
to extend a patrol road completely 
around the perimeter of the facility. 

Spurred by the initial escape, 
Wackenhut’s director, John Hunter, 
says that a network of prisoner infor- 
mants is now in use. Along with 
exposing the normal infractions in- 
curred by prisoners, this network has 
also led the Prosecutor General’s staff 
to investigate possible staff corrup- 
tion. Hunter goes on to say that “I 
believe [the prisoners] perceive their 
chances of carrying out illegal activi- 
ties greatly reduced as they move to 
new and more easily managed accom- 
modations.” This is probably true. It 
would explain why immediately after the 
investigation 17 more prisoners es- 
caped. | 

Source: Prison Privatization Report In- 
ternational. 
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Wackenhut Searches For New Business 


I n the 1990s, states couldn’t build 
prisons fast enough. To keep up 
with the ever-increasing number of pris- 
oners, many states turned to private 
prison companies like Wackenhut Cor- 
rections, Corrections Corporation of 
America, and Cornell Corrections. But 
the prison-building boom of the 1990s 
has now evolved into a pattern where 
private, for-profit, prisons search for new 
ways to fill their existing beds. 

In 1994, 40 states were under court 
order to ease overcrowding. In fact, 
the overcrowding problem got so bad 
that 30,000 prisoners were released that 
year without spending a day in jail. The 
problem turned into profits for 
Wackenhut, who embarked on a six- 
year prison-building spree. 

In the second half of 2000, state 
prison populations fell by over 6,200 - 
the first drop since 1972. Now, many 
states are facing a surplus of prison beds 
after embarking on massive prison-build- 
ing programs, and Wackenhut has had 
to rethink its business strategy to cope 
with this change in circumstances. 


In Florida, where Wackenhut has two 
privately run prisons, authorities report 
that the state prisons are running at only 
81 percent capacity, while Wackenhut’s 
two Florida prisons are 95 percent filled. 
Wackenhuf s situation in Florida appears 
stable, especially since Gov. Jeb Bush 
wants to “save money” by filling the pri- 
vately managed prisons. The state “has 
been specifically pumping inmates into 
our facilities” to save money, said Mark 
Hodges, director of the Florida commis- 
sion that oversees private prisons. 

But in other states, companies like 
Wackenhut have had to diversify, includ- 
ing turning to the federal government for 
business and looking into managing 
other types of facilities. The number of 
prisoners entering the federal prison sys- 
tem last year grew by 9.4 percent over 
1999, according to the U.S. Department 
of Justice. To handle the growth, the 
government has proposed building three 
1,500-bed prisons. Wackenhut is com- 
peting for those contracts. 

Wackenhut has also begun to man- 
age health service, psychiatric care, and 


sexual offender facilities in order to off- 
set the decline in prison business. 

Despite the decline in the number 
of prisoners, running private prisons 
apparently continues to be a profitable 
venture. Wackenhut projects revenues 
of $541 million in 2001, with $40 million 
to $50 million of that coming from its 
non-prison facilities. In the third quarter 
of 2001, Wackenhut - which is publicly 
traded on the NYSE at a current share 
price of $ 1 5. 50 -reported a profit of $5. 8 
million, compared with $2.4 million for the 
same period a year ago. These profits 
are based on third-quarter 2001 revenues 
of $ 1 42.2 million that is nearly a 5 percent 
increase from 2000. 

Analyst Jim McDonald of First 
Analysis Securities in Chicago sees the 
three big private prison companies 
shifting their emphasis from state to 
federal prison management for at least 
the next two years. 

“The companies are just following 
the opportunity,” McDonald said. | 

Source: The Palm Beach (FI.) Post. 
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Angola Prisoner Wins $1.5M Verdict 
Against Five Guards for Assault 

by Lonnie Burton 


Pennsylvania Ban on Sex 
Between Staff and 
Prisoners Struck Down 

O n December 10, 2001, Montgom- 
ery county court judge Marino 
Rossanese struck down as unconstitu- 
tional a 1998 Pennsylvania law that bans 
sex between prisoners and prison and jail 
employees. The ruling came in the case 
of Eileen Mayfield, 43, a guard for 1 8 years 
at the Montgomery County Correctional 
Facility. 

In December 2000, several prisoners 
at the jail alleged that Mayfield engaged 
in sexual acts with them. Prisoner Gene 
White claims Mayfield performed a (un- 
specified in media reports) sexual act on 
him five times and paid him hundreds of 
dollars worth of commissary items for the 
privilege of doing so. Prosecutors filed 
three charges of institutional sexual as- 
sault against Mayfield. 

Mayfield claimed the charges were 
in retaliation for a sexual harassment law- 
suit and complaint she had filed against 
the jail’s deputy warden, Julio Algarin. 

Judge Rossanese didn’t deal with the 
retaliation claims. Instead, he dismissed 
the charges against Mayfield by holding 
that the law banning sex between prison- 
ers and prison/jail employees was vague 
and overbroad because it flatly outlaws 
sex between guards and prisoners. 
Rossanese gave a bizarre example of a 
hypothetical prisoner out on work release 
being barred from having sex with a 
spouse who works as a guard at another 
facility. District attorney Bruce Castor 
said he would appeal. “You can’t have 
the prison guards having sex with the in- 
mates. Consent can’t be an issue, or 
you’d have sex in all the prisons all over 
Pennsylvania,” Castor said. 

In the wake of ongoing scandals 
where prison employees have raped fe- 
male prisoners, many states have 
belatedly enacted laws banning sex be- 
tween prisoners and staff. The laws 
operate on the premise that prisoners, like 
minors and the mentally disabled, are in- 
capable of “consenting” to have sex with 
their captors due to the inherent coercion 
of the relationship between the keepers 
and the kept. This is the first constitu- 
tional challenge to this type of law that 
PLN is aware of. | 

Source: Philadelphia Inquirer. 
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I n January 2001, pro se prisoner 
John Poullard won a $1.5 million 
judgment against five guards who beat 
him in retaliation for other lawsuits and 
complaints he had previously filed. 

Poullard, who is serving time at Loui- 
siana State Penitentiary at Angola, alleged 
that the five guards - identified as Cap- 
tain Joseph Turner, Lieutenant Lonnie 
Edmonds, Sgt. Michael Levatino, Sgt. Don 
Thames, and Sgt. Michael Logan - beat 
him so severely that he suffered two bro- 
ken ankles as well as other injuries. 

Poullard represented himself pro se 
in the one-day trial in federal court in Ba- 
ton Rouge. The jury awarded him $750,000 
for his injuries and $750,000 in punitive 
damages against the five guards. 

The guards deny Poullard ’s claim that 
they beat him for retaliatory reasons. In- 
stead they claimed that it was Poullard who 
initiated the fight after resisting a transfer 
for “disciplinary” measures. 

A spokesman for the Louisiana State 
Attorney General’s office, which repre- 
sented the guards at the trial, said the state, 


I n the April 200 1 issue of PLN we 
reported at length on a series 
of investigations into allegations of 
drug smuggling by staff, as well as 
sexual activity between prisoners and 
staff, in South Carolina prisons. 

The investigation was started by a 
tabloid newspaper report that prisoner 
Susan Smith had been beaten in prison. 
Smith is notorious for being convicted of 
drowning her 3 -year-old and 14-month- 
old sons in 1994 after she claimed on 
national television that they had been 
taken from her in a carjacking. It turns 
out that the beating report was false, but 
Smith told prison investigators that she 
had been having sex with at least two 
prison employees. 

On September 6, 2001, Alfred 
Rowe, Jr., 40, a former captain at the 
Women’s Corrections Center in Colum- 
bia, pleaded guilty to having sex with 
Smith. Circuit judge Lee Casey Man- 
ning sentenced Rowe to five years 
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whose motion for a new trial was denied, 
is appealing the verdict. 

In May 2001, U.S. District Judge 
James Brady delayed payment of the 
award to Poullard pending the appeal, but 
did order the guards to post a $2 million 
bond to ensure that Poullard will get paid 
if their appeal is unsuccessful. 

This case is an example that persis- 
tence can pay off. Poullard filed this 
lawsuit in 1994, where it proceeded to 
bounce around the court system for more 
than six years before coming to trial. The 
guards had moved to dismiss Poullard’s 
suit at one point, arguing that the 11th 
Amendment somehow immunized them 
for their conduct. A federal judge as well 
as the 5th Circuit U.S. Court of Appeals 
ruled that Poullard’s lawsuit could pro- 
ceed since the 11th Amendment only 
protects state employees acting within the 
scope of their job, and beating an inmate 
is not a part of a guard’s job. | 

Source: The Angolite; The Advocate 
ONLINE. 


probation. Manning said he took into 
consideration the fact that the sex was 
“consensual”. South Carolina, like 
many other states, has criminalized sex 
between prisoners and staff by finding 
that prisoners are inherently incapable 
of consenting to sex with their captors. 

A month earlier, on August 13, 
2001, Lt. Houston Cagle pleaded guilty 
to two counts of “intercourse with an 
inmate.” Cagle admitted to having sex 
four times with Smith, and a sexual rela- 
tionship with another female prisoner. 
Under South Carolina law, intercourse 
with an inmate is punishable by up to 
ten years in prison for each count. Judge 
Manning sentenced Cagle to three 
months in jail, 5 year’s probation, and 
250 hours of community service. Both 
Cagle and Rowe were fired from their 
jobs with the South Carolina DOC. | 

Sources: Laurinburg Exchange, Re- 
publican American. 
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Illinois Court Reduces 
Prisoner’s Eye Injury Award to $850,000 


T he United States District 
Court for the Central Dis- 
trict of Illinois has denied a motion 
for a new trial by an Illinois Depart- 
ment of Corrections (1LDOC) 
physician but granted remittitur of 
both the compensatory and punitive 
damages awards given to an ILDOC 
prisoner following a jury trial. The 
verdict was previously reported in 
PLN. 

Karl Williams, Sr., is an ILDOC 
prisoner in the Pontiac Correctional 
Center (PCC). Dr. Ghanshyam Patel 
is one of several medical personnel 
at PCC. On June 23, 1995, Williams 
was injured when a trash 
compactor’s hydraulic line burst and 
struck him in the left eye, blinding 
him. Williams sought immediate care 
in the prison emergency room but 
was denied by Dr. Patel, who claimed 
the sick call line was too long. Will- 
iams sought help the next day, 
complaining of loss of vision and 
pain. Dr. Patel conducted no hands- 
on examination of Williams but 
prescribed an ointment and accused 
Williams of faking pain. 

Williams was finally referred to an 
ophthalmologist on September 20, 
1995, by the prison optometrist, not Dr. 
Patel. Williams’ left eye was ultimately 
removed. The ophthalmologist later 
testified that prompt, proper treatment 
could have saved Williams’ eye. 

Williams sued under 42 U.S.C. § 
1983 claiming Dr. Patel violated Wil- 
liams’ Eighth Amendment rights by 
deliberate indifference to a serious 
medical need. A jury awarded Will- 
iams $1 million in compensatory 
damages for pain and suffering, past 
and future, and $1 million in puni- 
tive damages against Dr. Patel. 

Dr. Patel moved for a new trial or 
for remittitur of the damages awards. 
Dr. Patel raised seven grounds for a 
new trial: (1) insufficient evidence; 
(2) erroneous jury instructions; (3) 
impermissible restrictions on im- 
peachment of witnesses; (4) 
prejudicial testimony and state- 
ments; (5) failure to grant the jury a 
transcript; (6) impermissible rebuttal 


testimony; and (7) excessiveness of 
the damages awards. 

The district court rejected all 
grounds for a new trial. Some grounds 
for a new trial were not preserved by 
contemporaneous objection at trial 
and were therefore procedurally de- 
faulted. Other grounds were 
unavailable on the basis of the evi- 
dence. The court harshly criticized 
Dr. Patel’s attacks against the evi- 
dence of his deliberate indifference 
to Williams’ damaged eye. 

On the excessive damages claim, 
the court analyzed the compensatory 
and punitive damages separately. 
The court found that $1 million com- 
pensatory damages was not 
“monstrously excessive” for loss of 
an eye, and the amount of the award 
was rationally related to the evi- 
dence. Compared to other medical 
cases where plaintiffs had lost an 
eye, though, the award was higher 
than normal. Overlooking a prison 
medical case with a higher award as 
being dissimilar to Williams’ case, 
the court reduced the compensatory 
damages award to $750,000. 

Dr. Patel claimed that the puni- 
tive damages award was also 
excessive. He argued that the award 
violated his substantive due process, 
was a windfall for Williams, was un- 
necessary, and was excessive 
compared to other cases. The court 
rejected, again in language some- 
times harsh. Dr. Patel’s arguments 
against the punitive damages award, 
except for the comparative awards 
argument. Looking only to prisoner 
cases where the prisoner plaintiffs 
had been partly at fault - unlike Wil- 
liams who bore no fault for his injury 
- the Court found that $1 million in 
punitive damages was excessive and 
reduced the award to $100,000. 

The court thus reduced the total 
damages awards to $850,000 and or- 
dered Williams to agree to the 
remittiturs or face a new trial solely 
on the issue of damages. Dr. Patel 
was denied a new trial. See: Will- 
iams v. Patel, 104 F.Supp.2d 984 (C.D. 
111 . 2000 ). ■ 
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$237,500 New York Administrative Segregation Verdict Upheld 


A New York state prisoner 
won damages in a jury trial 
in the United States District Court 
for the Western District of New York 
against employees of the New York State 
Department of Correctional Services 
(DOCS) for due process violations in 
confining him in a Special Housing Unit 
(SHU) for administrative segregation at 
three DOCS prisons. The Second Cir- 
cuit Court of Appeals upheld the verdict 
against DOCS. 

David McClary is a DOCS pris- 
oner. On June 28, 1989, he was 
convicted of the high-profile murder 
of a New York City police officer. In 
September 1989, McClary was taken 
from the Attica Correctional Facility 
to a federal jail in New York City. 
There McClary was asked, and re- 
fused, to testify against a drug 
kingpin. While McClary was in fed- 
eral custody, DOCS Deputy 
Commissioner Glenn Goord ordered 
the Attica warden to place McClary 
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in SHU in Administrative Segregation 
because of the nature and notoriety 
of his case. Upon returning to Attica, 
McClary was placed in Administra- 
tive Segregation in SHU. He remained 
in segregation for four years, three 
months, and 19 days in three differ- 
ent prisons: Attica, Southport 
Correctional Facility, and Wende Cor- 
rectional Facility. 


Administrative 
Segregation (Ad Seg) 
involves confinement in 
a cell for 23 hours a day, 
with just one hour of 
out-of-cell exercise. 


Administrative Segregation in- 
volves confinement in a cell 23 hours a 
day, with one hour of out-of-cell exer- 
cise daily. New York Administrative 
Regulations permit administrative seg- 
regation only when the prison 
determines that the prisoner’s presence 
in general population poses “a threat 
to the safety and security of the facil- 
ity.” 

While in segregation, McClary re- 
ceived regular “reviews” of his status 
by a prison committee. All of these re- 
views continued his confinement 
because of the nature and notoriety of 
his case. Many of the reviews were 
found to have been backdated. 
McClary remained in SHU even after a 
corrections counselor at Wende repeat- 
edly recommended his release to 
general population. McClary was fi- 
nally placed in general population in 
March 1994 after transfer to a fourth 
prison. 

McClary commenced his action 
against DOCS in 1990, but the case did 
not go to trial until 1999. Following a 
two-week trial, a jury found one defen- 
dant liable for $10,000 damages, and 
three others liable for $650,000 dam- 
ages. The jury found that the 
administrative segregation reviews 
were sham processes and that the de- 
fendants egregiously violated 
McClary’s due process rights. 

The defendants moved for judg- 
ment as a matter of law. They raised six 
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grounds for relief: qualified immunity; 
lack of personal involvement by defen- 
dants; justifiable placement in 
administrative segregation; inconsis- 
tent verdicts; excessive damages; and 
insufficient evidence. The district 
court extensively analyzed each 
ground. 

Citing Hewitt v. Helms, 459 U.S. 
460, 477 (1983), the court held that it 
was clearly established at the time of 
McClary’s confinement in SHU that 
“administrative segregation may not 
be used as a pretext for indefinite 
confinement of [a prisoner].” 
Coupled with the clear lack of mean- 
ingful review of McClary’s 
confinement, the defendants not 
only violated clearly established con- 
stitutional rights but should have 
known their conduct was wrong. 

The court rejected the defense of 
lack of personal involvement. The 
court agreed with the jury that “ample 
proof’ existed that all defendants 
were personally involved in keeping 
McClary in SHU. The court also 
sharply rebuked defendants’ claims 
that they were justified in placing 
McClary in administrative segrega- 
tion despite the constitutional 
violations and denied the claim of in- 
consistent verdicts. 

The court, without much expla- 
nation, found the damages award 
excessive. The jury award of 
$660,000 was far above the $237,500 
McClary asked for in his complaint. 
Using the remittitur practice, the 
court reduced the award to $237,500, 
an amount equal to “$175 per day for 
each day ... McClary [was] unconsti- 
tutionally confined in SHU.” 

Finally, the trial court rejected De- 
fendants’ argument that the verdict 
was against the weight of evidence. 
The court faulted Defendants on tech- 
nical grounds and because the jury 
verdict “while subject to criticism, was 
fairly based on the evidence adduced 
at trial.” 

On appeal, the Second Circuit, in a 
three-paragraph per curiam opinion, 
upheld the district court. See: McClary 
v. Coughlin, 87 F.Supp.2d 205 
(W.D.N.Y. 2000); McClary v. Kelly, 237 
F.3d 185 (2nd Cir. 2001). ■ 
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$500,000 Settlement in Oregon Jail 
Self-Mutilation Case 


I n March 2001, the Multnomah 
xninty jail in Portland, Oregon, 
paid over $500,000 to settle a lawsuit by 
a mentally ill jail prisoner who gouged 
his eyes out during a psychotic episode. 
In 1998 Peter Klarquist was found guilty 
except for insanity of assorted charges, 
including second-degree assault and 
criminal mischief. The charges stemmed 
from Klarquist driving the wrong way 
into oncoming traffic, hitting five cars 
and injuring four people. Klarquist suf- 
fers from schizo-affective disorder. 

After being convicted, Multnomah 
county chief criminal judge Julie Frantz 
ordered Klarquist immediately trans- 
ferred to the Oregon State Flospital to 
be treated for his mental illness. He was 
not transferred due to overcrowding at 
the hospital. Five days later, on Decem- 
ber 15, 1998, Klarquist was still in a jail 
isolation cell, refusing to eat or take his 
anti-psychotic medication. Klarquist 
asked a jail guard for a knife so he could 
obey voices ordering him to sever parts 
of his body. Despite this request, the 
guard did not seek mental health assis- 


tance for Klarquist. A few hours later, in 
a full blown psychotic episode, Klarquist 
obeyed the voices and gouged his eyes 
out. Klarquist’s parents filed suit in 
federal court on his behalf claiming that 
the jail was negligent for not treating 
his mental illness. In March 2001, 
Multnomah County and the Professional 
Liability Fund settled the lawsuit by pay- 
ing Klarquist $500,000. 

Despite the settlement, mentally ill 
jail prisoners are still not transferred to 
the state hospital due to the hospital bed 
shortage. County sheriffDan Noelle has 
jail deputies take mentally ill prisoners to 
the state hospital to be turned away and 
returned to the jail. “I make the hospital 
refuse us at the door. It may seem like a 
stupid thing to do after they tell us they 
don’t have room, but it’s the only way to 
protect taxpayers in terms of litigation,” 
Noelle told media. Noelle has since sued 
the state of Oregon for the cost of hous- 
ing mentally ill prisoners refused by the 
state hospital. | 

Source: The Oregonian. 


Now Available 

UNDERSTANDING 
HABEAS CORPUS 

A comprehensive, yet easy to 
understand guide for state 
prisoners pursuing claims in federal 
court. 

Includes practical advise on 
developing and presenting claims, 
and identifying procedural 
problems. 

Written by: 

Walter M- Reaves, Jr. 

Board Certified in Criminal Law by 
the Texas Board of Legal 
Specialization 

To order, send $ 75 . 00 , plus 
$3.15 for Shipping (TX 
"Residents also add $6.17 sales 
tax) to: 

Walter (v) . Reaves, Jr. 

H abeas Bools 

-p.O- Box 55 
West, Texas 7669 1 

For more information write to the 
above address, or visit our web site 
at: 

www.postco nviction.com 


Save 60% on Collect Prison Calls 


When you want to save on your inmate’s calls 
Call the Leader in discounted inmate calls 
Call TELE-NET, INC. 

• We service most all prison facilities in the US. 

• We can send calls anywhere in the world. 

• We will give you a reliable written quote. 

• You will speak to knowledgeable reps. 

• We provide fast accurate installations. 

Don’t trust your service to just anyone 
call the professionals who have been 
serving inmate families since 1996. 

Tele-Net, Inc 

www.telenetinc.net 


See what our customers are saying; 

I called and received my quotation in 3 days... 
my service was working within a week 
N. Ferris, OH 


I’m thrilled with the savings... 
Now I can talk more to my son 
N. Rigby, MA 


When I called Tele-Net I spoke to a real person, 
then when I had questions on my bill they were 
there to answer my questions. 

B. Jones, WA 


For Service Call 
1 - 888 - 299-7800 
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This column is intended to provide 
“ habeas hints” for prisoners who are 
considering or are handling habeas 
corpus petitions as their own attorneys 
(in pro per). The focus of the column is 
habeas corpus practice under the 
AEDPA, the 1996 habeas corpus law 
which now governs federal habeas cor- 
pus practice throughout the U.S. 

THE AEDPA STATUTE OF LIMI- 
TATIONS: 

“EQUITABLE TOLLING” 

When the AEDPA statute of limita- 
tions starts up and when it is “tolled” 
by pending state habeas petitions 
comes under the heading of “statutory 
tolling”. However, even if the statute of 
limitations has run out under the rules 
applicable to statutory tolling, it is still 
possible in some cases to show that the 
time has expired because of highly un- 
usual circumstances which are not the 
fault of the prisoner, but rather of exter- 
nal forces beyond his or her control. 
The doctrine which applies in such 
cases is called “equitable tolling”. In 
this column I’ll give you some principles 
you can apply to help you increase your 
chances of getting the court to grant 
you equitable tolling when you need it 
to save your federal petition from the 
statute of limitations. 

1. Equitable toiling should only be 
used as a last resort. 

All of the circuit courts have held 
that equitable tolling applies to the 
AEDPA statute of limitations in order 
to preserve “fundamental fairness”. At 
the same time, the number of cases in 
which equitable tolling has actually 
been granted to prisoners is very, very 
small. To obtain the benefits of equi- 
table tolling, a prisoner will have to 
show “extraordinary circumstances” 
which by definition means that some- 
thing very much out of the ordinary is 
responsible for the delay in filing. Fur- 
thermore, the prisoner will have to show 
that those circumstances are “beyond 
their control” - that is, is that the pris- 
oner is in no way at fault or to blame for 
the delay. 
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Habeas Hints 

by Kent Russell 

In practice, these requirements are 
extremely difficult to establish. There- 
fore, while it is crucial to realize that 
equitable tolling applies to the AEDPA, 
it is equally important to appreciate that 
getting a court to actually grant you 
equitable tolling in a given case is one 
of the hardest things to do in habeas 
corpus litigation. Because equitable 
tolling is granted in so very few actual 
cases, you should fall back on it only 
after you’re sure that there is no statu- 
tory tolling argument you could make 
first. Especially in cases where you’ve 
only missed the deadline by a few days 
or weeks, look carefully to see if there 
is some rule of statutory tolling that 
can save your petition without having 
to full back on equitable tolling at all. 
For example, the “prison mailbox rule” 
provides that, when a prisoner has 
given a petition to the prison authori- 
ties to be mailed, the date on which the 
petition was signed and delivered to 
the jailer is the applicable date for stat- 
ute of limitations purposes, not the 
date the petition was actually filed by 
the clerk, which could be days or weeks 
later. Second, at least for California pris- 
oners and unless and until the 
California Supreme Court changes its 
current rules, when the California Su- 
preme Court denies an original petition 
for habeas corpus (that is one filed as 
an original petition rather than as a 
petition for review following the denial 
of habeas corpus relief by a CA appel- 
late court), the denial doesn’t become 
effective for a period of 30 days after 
the denial is dated. Bunney v. Mitchell, 
262 F.3d 973 (9 th Cir. 2001). Therefore, 
none of the first 30 days that elapse 
between the denial by the California 
Supreme Court on state habeas and the 
date you file in federal court should 
count against you. 

Finally, keep in mind that the 
AEDPA provides for alternate limita- 
tions periods, only one of which is the 
date the conviction became “final” un- 
der state law, and that you are entitled 
to use the alternative that results in the 
latest filing deadline. For example, the 
option under 28 USC § 2244(d)(1)(D) is 
one year from the date that the facts 
supporting the claim became known or 
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could have become known through rea- 
sonable diligence. So, if you can show 
that your claim is based on newly dis- 
covered evidence that couldn’t have 
been discovered earlier, argue that 
(d)(1)(D) applies and that you filed 
within one year of the date you were 
able to discover, through reasonable 
diligence, the “factual predicate” of 
your claim. Alternatively, (d)(1)(B) al- 
lows filing within 1 year of the date on 
which an “impediment to filing created 
by state action in violation of the Con- 
stitution is removed.” Where important 
court notices aren’t served on you by 
the clerk, or receipt of them is delayed 
or waylaid by the prison mail system, 
you can argue that the alternate period 
under (d)(1)(B) should apply instead of 
the “finality” option. 

In sum, be sure to bone up on all 
the statutory tolling rules which might 
apply to your case, and only fall back 
on equitable tolling when you’re con- 
vinced there’s no other way to save 
your petition from the statute of limita- 
tions. 

2. Do’s and don’ts for arguing eq- 
uitable tolling. 

Whether equitable tolling will ap- 
ply in a given situation is decided on a 
case-by- case basis. However, trends 
in the reported cases on equitable toll- 
ing suggest some things that are not 
going to work and some other avenues 
that are much more promising. 

a. Don ’t rely on ordinary attorney 
negligence. 

Unfortunately there are still a few 
appellate attorneys out there who 
don’t know what they’re talking about 
when it comes to the AEDPA statute 
of limitations. As a result, some pris- 
oners either got no advice at all about 
the AEDPA all, or got advice that was 
misleading or just plain wrong. Many 
prisoners naturally assume that be- 
cause non-existent or flawed advice 
from their attorneys is not their fault, 
it is a valid ground for equitable toll- 
ing. Wrong. Ignorance of the law is no 
valid excuse, and in non-capital cases, 
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there’s no right to an attorney on ha- 
beas corpus in the first place. 
Accordingly, a prisoner is not permit- 
ted to complain about deficient or 
negligent attorney advice on habeas 
corpus. Also, even when the bad ad- 
vice comes from an attorney on direct 
appeal - where there is a right to coun- 
sel - in our legal system the lawyer is 
the “agent” of the client, so all the mis- 
takes the lawyer makes except the 
most egregious ones are considered 
to be the “responsibility” of the liti- 
gant, even though not the litigant’s 
“fault”. Thus in cases in which a pris- 
oner fails to file a habeas corpus 
petition in time because of an 
attorney’s negligent advice about the 
AEDPA, any effort to obtain equitable 
tolling on that basis is probably 
doomed to failure. 

However, note two narrow excep- 
tions to this general rule: (1) In the 
rare case that it can be proved that an 
attorney purposely misled a prisoner 
for the attorney’s selfish purposes — 
for example if the attorney promised 
to file a habeas corpus petition to get 
paid, then failed to file and didn’t tell 
the prisoner of the resulting default 
— the court may grant equitable toll- 
ing. See: Seitzinger v. Reading Hosp., 
165 F.3d 236 (3 rd Cir. 1999). (2) Where 
an attorney’s negligence results in a 
prisoner failing to get any notice at all 
that his conviction had become final, 
you can ask the court to grant you 
equitable tolling until the date when 
you actually received the notice. 
Erwin v. EIo, 130 F.Supp.2d 887 (E.D. 
Mich. 2001). 

b. Don’t rely on prison lock- 
downs or security housing 
restrictions. 

Equitable tolling is only available 
for delay which occurs because of ex- 
traordinary circumstances beyond a 
petitioner’s control. Hence, if you 
wind up in solitary confinement or oth- 
erwise have privileges restricted 
because of disciplinary infractions, 
the courts are not going to bail you 
out. Furthermore, equitable tolling is 
reserved for truly “extraordinary” cir- 
cumstances. Even where prison 
lockdowns are the result of distur- 
bances caused by other prisoners, the 
courts have repeatedly held that 
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lockdowns are such a common occur- 
rence in the prison setting that they 
don’t merit equitable tolling. Therefore, 
prisoners have to budget enough ex- 
tra time to allow for interruptions 
caused by lockdowns, and prisoners 
who seek equitable tolling based on 
prison lockdowns or security restric- 
tions are invariably headed for the 
statute of limitations graveyard. 

c. Do rely on filing delays caused 
by violation of prison regulations de- 
signed to afford prisoners “access to 
the courts” 

In Lewis v. Casey, 5 1 8 U. S. 343 
(1996) the Supreme Court held that, 
even though no specific measures are 
required across the board, each prison 
has a duty to afford prisoners “mean- 
ingful access to the courts”. In order 
to implement the Lewis guarantee, all 
prisons now have or should have regu- 
lations which provide law library 
access to prisoners who are facing 
AEDPA deadlines. Where the prison 
authorities don’t provide law library 
access, or fail to stock the law library 
with essential AEDPA materials and 
current supplements, the courts may 
grant equitable tolling. See, e.g., 
Whalem v. Hunt, 233 F.3d 1146 (9 th Cir. 
2000) ( en banc). 

Furthermore, providing mean- 
ingful access to the courts also extends 
beyond just providing and stocking law 
libraries. For example, where a prisoner 
is facing a deadline for an “initial plead- 
ing” - and a petition for federal habeas 
corpus under the AEDPA is just such 
a document - that prisoner is supposed 
to be granted priority access to the law 
library and not just be placed on a wait- 
ing list. Nevertheless, many prison 
authorities fail to recognize that a pris- 
oner whose 1-year AEDPA statute of 
limitations is running is facing a “dead- 
line” and fail to grant the required 
priority for access to legal materials. 
Similarly, California has regulations 
which require that prisoners facing 
deadlines be granted “paging” ser- 
vices if law library facilities are 
temporarily suspended, and that spe- 
cial exemptions from prison security 
restrictions be modified for “jailhouse 
lawyers” actively working on another 
prisoner’s case file. (See Title 15, Cali- 
fornia Code of Regulations, “Crime 
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Prevention and Corrections”, sections 
§ 3000, 3122, 3143, 3160, 3163.) Prison- 
ers should look up all prison 
regulations which implement the guar- 
antee of access to the courts and also 
request copies in writing of any relevant 
prison policies from the prison authori- 
ties. Once obtained, a prisoner should 
carefully go through the regulations 
and policies to see whether any of them 
have been violated, resulting in a filing 
delay. If so, the violation and the re- 
sulting delay should be documented 
and the prisoner should request equi- 
table tolling on that basis. See, e.g., 
Valverde v. Stinson, 224 F.3d 129 (2 nd 
Cir. 2000) [equitable tolling allowed 
where prison guard confiscated 
prisoner’s file, causing filing delay]. 

d. Do carefully document all equi- 
table tolling claims. 

It is the prisoner’s burden, not 
only to identify the basis for equitable 
tolling requests, but also to prove that 
the request is justified in a given case. 
For example, if you are claiming denial 
of law library access, you should make 
frequent written requests to use the li- 
brary so that, if and when library use is 
denied, you can obtain and provide 
copies of your requests to prove that 
you tried to use the library and weren’t 
allowed to. If there’s no law library at 
all, or if the law library doesn’t have 
AEDPA legal materials or fails to keep 
them current, you should make a writ- 
ten request or complaint to document 
the deficiency. Instances of prisons fail- 
ing to provide basic legal materials or 
keep them current are probably occur- 
ring all over the prison system in ways 
too numerous to list here. The point is, 
keep in mind that you will have to prove 
that you were denied meaningful access 
to the courts, and that written docu- 
mentation will undoubtedly be required 
to do that; and act accordingly. | 

Kent Russell specializes in crimi- 
nal defense, appeals, and habeas 
corpus. He is the author of the 
ACalifornia Habeas Handbook@ 
which explains habeas corpus and the 
AEDPA, and can be purchased ($25, 
inch postage) from the Law Offices of 
Russell and Russell, 2299 Sutter 
Street, San Francisco, CA 94115. 
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U.S. Supreme Court Holds: 

Private Prison Corporations Immune From Bivens Suit 


negligent act of one of CSC’s offic- 


I n a 5-4 decision, the U.S. Su- 
preme Court narrowly con- 
strued Bivens actions suing private 
federal prison contractors to be avail- 
able only against their individual 
prison employees, and not the par- 
ent corporations. 

Reversing the Second Circuit US 
Court of Appeals in Malesko v. Cor- 
rectional Services Corp. [CSC], 229 
F. 3d 374 (2 lld Cir. 2000) [PLN, July 2001, 
“Private Prison Corp. Can Be Sued 
In Bivens Action”], the high court 
declined to extend Bivens v. Six Un- 
known Named Agents of Federal 
Bureau of Narcotics 403 U.S. 388, 91 
S.Ct. 1999 (1971) to include a “pri- 
vate corporation” within its definition 
of “individual officers”. 

John E. Malesko was convicted of 
federal securities fraud in 1992 and sen- 
tenced to 18 months imprisonment 
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by John E. Dannenberg 

under supervision of the Federal Bu- 
reau of Prisons (BOP). While in their 
custody and care, he was diagnosed 
with and treated for a heart condition. 
In 1994, he was transferred to Le Mar- 
quis Community Correctional Center, a 
halfway house operated on behalf of 
BOP by CSC. 

Fie had use of an elevator to reach 
his fifth floor room there until CSC 
changed their elevator policy to only 
permit use for residents on the sixth 
and higher floors. Although Malesko 
was accorded an exception, one day a 
CSC employee forced him to take the 
stairs, even after being reminded of the 
heart condition. While climbing the 
stairs, Malesko suffered a heart attack, 
fell and injured himself. Malesko sued 
both the private corporation and the 
individual employee involved. 

Taking a recalcitrant view of its 
own legal creation in Bivens, supra, 
the court explained that the sole in- 
tent of Bivens was to deter 
constitutional misbehavior by indi- 
vidual [federal] officers. By directing 
the legal heat on individuals rather 
than on their employers, the court 
reasoned, it would be more likely that 
such misbehavior would be stemmed 
at its source than if the corporations 
were made liable. 

The court reviewed its prior rul- 
ings, where it had consistently held 
that federal “agencies” that em- 
ployed individual officers were 
immune from Bivens actions because 
the agencies could be attacked alter- 
natively through administrative 
grievances (BOP’s Administrative 
Remedy Program (ARP), 28 CFR 
§542.10 (2001)) or via suits in federal 
court for injunctive relief. 

The court distinguished attack- 
ing unconstitutional policies of 
“entities” (including federal agen- 
cies), for which ARP and injunctive 
suits should be used, from unconsti- 
tutional acts of individual officers in 
clear violation of extant and presum- 
ably lawful policies, for which Bivens 
was intended to provide redress. 

But Malesko’s Bivens action 
never attacked a policy - only the 
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ers. Although Malesko quite 
properly also sued the individual of- 
ficer, he failed to timely identify him 
as required by Fed.RulesCiv.P. Rule 
15(c). As a result, the individual was 
procedurally dismissed from the suit. 

Malesko continued his action 
against remaining corporate defendant 
CSC. The Second Circuit had ruled be- 
low that private prison contractors 
who had generated their own internal 
policies should not have the same im- 
munity from suit that is reserved for 
federal “agencies”, whose policies are 
distinguished by a process of prior 
public review and approval. 

But the Supreme Court disagreed. 
Noting that Bivens was originally in- 
tended to cover the gap where no 
administrative remedies were available, 
the court then observed that no fed- 
eral prisoner would benefit from 
Malesko’s contemplated remedy and, 
indeed, that federal prisoners housed 
in privately contracted facilities already 
enjoyed greater opportunities through 
a parallel tort remedy than those 
housed in government owned facilities. 

Stated another way, extending 
Bivens to allow such suits against pri- 
vate prison contractors would result in 
privately housed prisoners being bet- 
ter placed under federal law than their 
governmentally housed counterparts - 
an anomaly not contemplated by stat- 
ute, the Constitution or by the original 
Bivens court. 

Not discussed in the opinion was 
whether individual corporate officers 
could be sued in a Bivens action, un- 
der a personal involvement liability 
similar to that available in 42 USC §1983 
state-action based claims. 

PLN readers should note the im- 
portance of properly naming 
individual officers as the defendants 
in Bivens actions. Nothing in this 
ruling limits or prohibits suing pri- 
vate prison companies in state courts, 
or in federal court based on diver- 
sity jurisdiction for standard tort and 
negligence claims. See: Correctional 
Services Corporation v. Malesko, 
534 U.S. 61, 122 S.Ct. 515 (2001). ■ 
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Florida’s Prisoner Indigency Statute Unconstitutional 


T he Florida Supreme Court, in 
two separate cases, has held 
that Florida’s Prisoner Indigence Stat- 
ute (PIS) is unconstitutional, and 
ordered reinstatement of cases dis- 
missed for failing to comply with PIS. 
Prisoner Douglas M. Jackson, Sr., filed 
a writ of mandamus seeking to compel 
the Florida Department of Corrections 
(FDOC) to give him payment for du- 
ties and tasks he performed as a 
prisoner. In denying relief upon the 
issue of the writ, the Court quoted the 
Thirteenth Amendment to the U.S. 
Constitution which states: “Neither 
slavery nor involuntary servitude, ex- 
cept as a punishment for crime whereof 
the party shall have been duly con- 
victed shall exist within the United 
States, or any place subject to their 
jurisdiction.” 

Prior to ruling Jackson’s writ is 
frivolous, the Court ordered him to 
comply with PIS. The PIS requires that 
prisoners file copies of their prior civil 
actions before the court can even con- 
sider making an indigency 
determination. Jackson asserted 
FDOC made him do away with his 


previous pleadings. The Court assumed 
the legislature’s intent was to reduce the 
court’s workload by having it determine 
if the prisoner filed a previous frivolous 
successive petition. The Court stated the 
copy requirement has had the opposite 
effect and is extremely cumbersome. It is 
of little, if any, use at all. 

The Court stated its workload has 
increased by requiring review of what 
are usually handwritten pleadings, 
which are harder to read when copied 
several times. Difficulty also arises in 
having to store these voluminous files 
when the case is completed, not to men- 
tion the cost to FDOC in having to make 
the required copies for an indigent pris- 
oner. The Court held the copy 
requirement is unconstitutional as a 
violation of the separation of powers 
and instructed the state’s courts to dis- 
regard it. 

Prisoner Marshall Mitchell, based 
on the holding in Jackson, petitioned 
for mandamus relief seeking reinstate- 
ment of an action dismissed in 1997 for 
failing to comply with the copy require- 
ment of PIS. Mitchell alleged PIS 
violated his right to access to the courts 


contained in Article I, Section 21, of 
the Florid Constitution. The Court held 
one of the problems with PIS is that 
only some prisoners must comply with 
PIS. The Court is not required to make 
a determination of if a prisoner has ever 
filed a frivolous or improper action, it 
is only required to do so upon those 
prisoners who have twice in the pre- 
ceding three years been permitted to 
file without the prepayment of fees. 

The State asserted there is no ac- 
cess to courts violation because PIS is 
fashioned upon the constitutional fed- 
eral prisoner indigency statute in 28 
U.S.C. § 1915. The Court, however, 
found the federal version has no copy 
requirement, and PIS denied Marshall 
access to the court. The court held its 
holding is a “New Rule” entitled to ret- 
roactive application. Therefore, any 
Florida prisoner who had an action dis- 
missed for failing to comply with the 
copy requirement of PIS has two years 
from April 12, 2001 to seek reinstate- 
ment of that action. See: Jackson v. 
Florida Dep ’t of Corrections, 790 So. 
2d 381 (Fla. 2001); and Mitchell v. 
Moore, 786 So. 2d 521 (Fla. 2001). ■ 


Intangible Religious Freedom Claims Not Barred By PLRA 

by John E. Dannenberg 


T he U.S. District Court (District 
of Massachusetts) held that 
the Prison Litigation Reform Act’s 
(PLRA) proscription of claims for 
emotional damages, in the absence 
of physical harm, did not foreclose 
claims for violation of constitution- 
ally protected religious rights 
covered under the Civil Rights of 
Institutionalized Persons Act 
(CRIPA). 

Azuzallah Shaheed-Muhammed 
(Muhammed), a life prisoner, sued 
Massachusetts Department of Cor- 
rections officials for alleged violation 
of his rights to practice his Muslim 
religion. 

His claims involved dietary 
needs, an Islamic newspaper, a reli- 
gious medallion and retaliatory 
transfer to another Massachusetts 
prison for having complained. The 
legal question was the tension be- 
tween the PLRA, which excludes 


complaints for emotional damages 
unless you were also physically 
harmed, and the CRIPA, which pro- 
tects constitutional rights of 
prisoners. 

Defendants moved to have the 
case dismissed as moot when 
Muhammed was later transferred - to 
the Arizona Prison Complex in Flo- 
rence, Arizona - where apparently his 
needs were met. He countered by 
saying that because he could be 
transferred back to Massachusetts, 
the issues were capable of repetition 
yet evading review and thus were not 
moot. The court ruled that mere 
speculation of such a return did not 
amount to evidence to support a 
claim for future harm, and therefore 
no injunctive relief was available. 

The closer question presented of 
the PLRA versus CRIPA was re- 
solved in favor of CRIPA. The court 
found that while the PLRA’s purpose 


was to curtail litigation options avail- 
able to prisoners, its purpose was not 
to insulate from review all claims in 
which legitimate constitutional 
claims predominate without accom- 
panying physical harm, citing 28 
USC § 1915(g). In so holding, the 
court followed Cannell v. Lightner, 
143 F.3d 1210, 1213 (9th Cir. 1998) 
(First Amendment rights upheld ab- 
sent physical injury); Williams v. 
Otis, 230 F.3d 1361 (6th Cir. 2000) 
(PLRA does not cover First Amend- 
ment retaliation claim); and Rowe v. 
Shake, 196 F.3d 778, 781 (7th Cir. 
1999) (First Amendment claims re- 
quire no injury showing). 

Accordingly, the court denied 
defendants’ motion to dismiss as to 
damage claims and also retained pen- 
dant jurisdiction over Muhammed’s 
state law claims. See: Shaheed- 
Muhammed v. DiPaolo, 138 F. Supp.2d 
99 (D. Mass. 2000). ■ 
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Massachusetts DNA Law Invalidated 
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I n an unpublished ruling, the 
Superior Court of Massachu- 
setts invalidated a state statute 
authorizing the Massachusetts De- 
partment of Corrections (MDOC) to: 
define indigence for the purpose of 
assessing costs of collecting and 
processing DNA samples; and im- 
pound and seize funds from prisoner 
accounts without their consent for 
the purpose of paying such costs. 

A Massachusetts statutory pro- 
vision “required persons convicted 
of certain crimes to submit samples 
of the deoxyribonucleic acid 
(‘DNA’),” and further requires that 
“the cost of preparing, collecting and 
processing a DNA sample shall be 
assessed against the person required 
to submit a DNA sample, unless such 
a person is indigent.” The cost of 
collecting and processing DNA 
samples has been set at $110. 

The MDOC adopted a rule autho- 
rizing it to establish standards for 
determining indigence and to seize 
funds from prisoner accounts to pay 
the DNA assessments. The MDOC’s 
“DNA Assessment Procedures” pro- 
vide that an indigent prisoner is on who 
has had less than ten dollars in his or 
her account for the preceding 60 days 
prior to the date of collection. 

Several prisoners, represented 
by Massachusetts Correctional Legal 
Services, brought suit, seeking a dec- 


T he 91 -year-old Lorton Correc- 
tional Complex is closed. For- 
ever. In November 2001, after a 
16-year-old jail population cap was 
temporarily lifted, the last 300 prison- 
ers were transferred from the nearby 
Fairfax County complex to the District’s 
main jail in Washington, D.C. 

On November 15th, U.S. District 
Court Judge William Bryant granted an 
unopposed motion to suspend until 
December 21st an earlier court order 
which limits the number of prisoners 
who may be held in the District’s jail. 
Prison officials immediately went for- 
ward with plans to vacate the Lorton 
facility in advance of the December 3 1st 
deadline, saying they hoped to avoid 
any last-minute problems. 
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laration that the MDOC rule and the 
DNA Assessment Procedures were in- 
valid, and an injunction prohibiting the 
continued enforcement of those provi- 
sions. 

The Superior Court noted that at 
least two other judges had previ- 
ously concluded that MDOC’s 
reliance on the rule and its DNA As- 
sessment Procedures violated the 
DNA statutes. Ultimately, the court 
found that the rule was “ultra vires 
and void” and that injunctive relief 
was warranted because: “(1) DOC is 
continuing to enforce the regulation 
and procedures notwithstanding that 
at least two judges of the Superior 
Court have ruled that the indigence 
provisions are in conflict with the ex- 
press language of the statute; (2) the 
evidence present at trial established 
that enforcement of the regulation is 
irreparably harming indigent inmates 
because the Commissioner is freez- 
ing their accounts and seizing their 
funds without authority ... and (3) en- 
forcement of the regulation has led 
to the filing of hundreds of civil 
cases and motions in criminal cases 
challenging the impoundment of ac- 
counts and seizure of funds to pay 
the DNA costs imposing a substan- 
tial burden on the Superior Court.” 
See: Welsh v. Department of Correc- 
tions, et al., Mass. Superior Court 
No. 4998-F (3/25/01). ■ 


Prisoners’ rights advocates who 
have struggled since 1971 to improve 
conditions in the District’s jail did not 
oppose temporarily exceeding the 
population cap but urged that all pris- 
oners receive adequate treatment. 

Lorton’s closing was mandated by 
the 1997 Revitalization Act that trans- 
ferred the cost of operating the 
District’s prisons to the federal gov- 
ernment. Under the provisions of the 
act, the care and feeding of the District’s 
prisoners will become the responsibil- 
ity of the U.S. Bureau of Prisons that 
will eventually oversee the transfer of 
the District’s prisoners to federal cor- 
rectional institutions. | 

Source: The Washington Post. 
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HIV Still a Major Health Threat in Prisons and Jails 


B etween 1995 and 1999, the 
death rate from AIDS in pris- 
ons and jails plummeted, and the rate 
of increase of HIV in prisons grew at 
about one third the rate of increase of 
the general prison population. That bit 
of good news, part of a July 2001 re- 
port by Laura M. Maruschak of the 
Bureau of Justice Statistics, is over- 
shadowed by the generally grim news 
about HIV and AIDS among prisoners. 

The report, HIV in Prisons and 
Jails, 1999, surveys prisons and jails 
nationwide on the extent of the HIV/ 
AIDS epidemic within prisons. The 
survey found that 3.4% of all female 
state prisoners were HIV positive, com- 
pared to 2.1% of all male prisoners. 
Also, the overall rate of confirmed 
AIDS cases among prisoners is five 
times greater than the rate among the 
nonincarcerated general population in 
the United States. And while the num- 
ber of AIDS deaths in state prisons has 
fallen from 1,010 in 1995 (a rate of 100 
deaths per 100,000 prisoners) to 242 in 
1999 (20 deaths per 100,000), AIDS re- 


mains the second-leading cause of 
death for state prisoners, behind 
“Natural causes other than AIDS,” and 
far ahead of suicide, accident, execu- 
tion, and “by another person.” AIDS 
is estimated to have caused nearly 11% 
of state prisoner deaths, 6% of federal 
prisoner deaths, and about 8% (1 in 12) 
of all jail deaths. 

HIV/AIDS cases are clustered in 
a few states, but every state prison 
system reported at least 1 AIDS case. 
New York, Florida, and Texas were 
the three most-infected states, col- 
lectively accounting for one-half the 
HIV cases nationwide. Florida, Cali- 
fornia, New York, New Jersey, and 
Georgia led all states in reported 
AIDS deaths. The two regions of the 
country with the most HIV/AIDS 
cases are the Northeast and the 
South. The percentage of AIDS re- 
lated deaths in state prisons is about 
twice the rate of AIDS-related deaths 
in the U.S. general population. 

The dramatic decline in AIDS 
deaths from 1995 to 1999 is attributed 


to improved health care. The report 
fails to document the specific treat- 
ments HIV-infected prisoners receive 
or the general level of health care ser- 
vice in prisons. 

State prison systems and the fed- 
eral prison system vary widely in 
testing for HIV infection. Texas and 
Georgia have quite limited testing. In 
Georgia, for example, a prisoner is 
tested only upon his or her request. 

Other states test frequently. Many 
states test all prisoners upon admit- 
tance to the system. Only three states 
- Arkansas, Nevada, and South Caro- 
lina - and the federal Bureau of Prisons 
test all prisoners in custody at least an- 
nually. 

One copy of the report is free upon 
request. Write Bureau of Justice Sta- 
tistics, Office of Justice Programs, U.S. 
Dept, of Justice, Washington, D.C. 
20531. Ask for HIV in Prisons and 
Jails, 1999, NCJ 187456, July 2001. The 
report may also be downloaded from 
the BJS web site at http:// 
www.ojp.usdoj.gov/bjs/. | 


Failure to Protect States Claim in High Profile Case 


T he Court of Appeals for the 
Seventh Circuit has held the 
failure to protect a pre-trial detainee 
in a highly charged and well-publi- 
cized case states a claim. Morritz 
Weiss, a white male, was the princi- 
pal suspect in the rape of a 
15-year-old African-American girl. 

In early June 1995, Weiss was 
charged in the case. He was not im- 
mediately taken into custody 
because he could not be found. Af- 
ter a widely publicized manhunt, 
Weiss was captured in Tennessee. 
On July 6, 1995, detectives trans- 
ported Weiss to the Morgan County 
Jail in Indianapolis, Indiana. During 
the transport, Weiss was informed 
there had been extensive publicity 
about the case, there was great pub- 
lic anger, and racial tensions had 
been heightened by it. 

Weiss’ arrival at the jail was 
filmed by television crews. Prisoner 
“trusties” congregated around the 
booking area while guard Brad 
Cooley booked Weiss. When book- 
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ing was complete, Cooley escorted 
Weiss toward C-Block. As they 
walked by Blocks A and B, other pris- 
oners shouted threats to Weiss, 
including “we know who you are and 
what you did.” Weiss requested 
Cooley to put him in isolation. 
Cooley retorted, “You have to go 
where I put you.” Weiss again 
pleaded with Cooley, who responded 
Weiss had “to face the music.” After 
dinner, Weiss was assaulted by other 
prisoners and received a fractured 
eye socket and laceration that re- 
quired stitches. 

The district court granted 
Cooley’s motion for summary judg- 
ment and dismissed the case. The 
Seventh Circuit held it was premature 
to grant that motion at this stage of 
the case. No one questioned the fact 
that Weiss faced an objective risk of 
serious injury. The question, which 
a jury must determine, is whether 
Weiss presented enough evidence to 
show Cooley was aware of that risk. 
The Court held that Cooley’s state- 
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ments could be determined to show 
he was aware of the risk to Weiss, 
and failed to act on it. 

The district court’s grant of 
Summary Judgment was reversed 
and remanded for further proceed- 
ings. See: Weiss v. Cooley, 230 F. 3d 
1027 (7 th Cir. 2000). ■ 
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Death Toll Hits 87 as Turkish Prison Protest Strike Continues 


O n November 4, 2001, Turkish 
police used armored vehicles 
to batter down the barricades protesters 
had erected in Kucakarmutlu, an outly- 
ing district on the European side of 
Istanbul. The semi-official news agency 
Anatolia reported four protesters had 
died of burns or carbon monoxide poi- 
soning after setting themselves ablaze. 
A police officer present at the scene, how- 
ever, said the four had been found dead 
when police entered the premises. Four- 
teen protesters were reported injured 
during the raid, some seriously. 

This happened almost a year after 
the police had stormed some 20 pris- 
ons for four long days in December 
2000. Thirty-two died then, 30 prison- 
ers and two police officers. [See: PEN, 
August 2001]. Here too, it was reported 
that many prisoners set themselves 
aflame rather than surrender. Again the 
official version was contradicted when 
surviving prisoners said the army 
poured gasoline into open holes in the 
roof and set it afire. 


by Julia Lutsky 

What were the prisoners and their 
free supporters - hunger strikers all - 
demanding that drove (and continues 
to drive) them to the point of death, 
and causes the police to attack them? 
Some of the strikers in the November 
raid were prisoners who had been re- 
leased because they had starved 
themselves into conditions so terrible 
the prisons no longer wished respon- 
sibility for them. 

Prior to 1996, Turkish prisons were 
generally dormitory style in which 
many prisoners were housed together 
in one large area. The Turkish govern- 
ment claimed this constituted a danger 
to custodial staff and began to imple- 
ment apian for so-called F-type prisons 
designed to hold prisoners in one to 
three-person isolation cells. It was 
clearly an attempt to destroy prisoner 
solidarity and organization, especially 
that of political prisoners who consti- 
tute one sixth or more of the Turkish 
prison population currently estimated 
to be between 59,000 and 70,000, de- 
pending on the source consulted. 

F-type prisons with isolation cells are 
patterned on similar control-unit prisons 
both in the United States (where they 
house more than 100,000 - or about five 
percent of the prison population by the 
estimates of some activists), and in Ger- 
many. In the summer of 1996, when 
twelve prisoners died during a hunger 
strike protesting the planned F-style pris- 
ons, the government backed down. Not 
convinced of defeat, however, it returned 
in the summer of 2000 and again began 
implementing the plan for F-type prisons. 
The same resistance was encountered 
and a massive hunger strike of some 1,000 
political prisoners began. 

Originally the strikers were largely 
composed of members of the DHKP-C, 
the Revolutionary People’s Liberation 
Party-Front; the TKP-ML, the Commu- 
nist Party of Turkey Marxist-Leninist; 
and the T1KB, the Communist Workers 
Party. As the strike progressed other 
groups and single individuals joined it. 
Many were Kurds struggling for self- 
determination within the Turkish state. 
By December 2000, solidarity strikes 
had began outside the prisons in Turk- 
ish cities, as well as elsewhere in 
Europe. Journalists, writers, actors and 
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other prominent people gave the issue 
publicity. Some of them offered to me- 
diate and a settlement was thought to 
be near early in December 2000. In- 
stead the government, bent on its 
policy of isolation, stormed the pris- 
ons dragging all the political prisoners 
therein to the newly constructed F-type 
prisons. There they - wounded and 
unwounded alike - were thrown into 
tiny cells where many were tortured. In 
Turkey torture is an accepted and legal 
practice, and prisoners and their sup- 
porters have every right to fear it. 

Instead of the end of the hunger 
strikes the government contemplated, 
strike and strikers alike drew strength 
from the December attack. In July 2001, 
a victory of sorts was won when 
Turkey’s Minister of Justice, 
Minhikmen Sami Turk, declared, “From 
now on not a single prison will be built 
anywhere in Turkey.” Eleven F-type 
prisons had already been built or were 
nearing completion. The number of 
strikers rose to as many as 2,000 and 
the strike continues as we go to press. 
As of January 20, 2002, 87 prisoners, 
former prisoners, and their free-world 
supporters had died in this, probably 
the longest and most lethal hunger 
strike in world history. 

Hunger strikes do not always end in 
failure and, when they receive sufficient 
publicity their participants often emerge 
victorious. We can only hope this will be 
the case for the Turkish strikers. 

The Human Rights Foundation of 
Turkey maintains a web site in support 
of the medical needs of strikers at 
www.freewebz.com/patika; other sites 
available for information are at 
www.merip.or/pins/pin42.html and 
www.tihc.org.tr (this requires transla- 
tion from Turkish script). The first two 
sites listed offer information in English 
but it is not current. A search using 
the google.com search engine will yield 
much more recent information in this 
ongoing campaign. | 

Sources: website of BBC News-Eu- 
rope; Workers World ; California Prison 
Focus; Columbia University’s Elec- 
tronic Encyclopedia ; and San 
Francisco Bay Area Independent Me- 
dia Center. 
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Consecutive Ad Seg Placements From 
Same Cause Are Aggregated For 
“Atypical Hardship” Analysis 

by John E. Dannenberg 


T he Second Circuit U.S. Court 
of Appeals held that where a 
prisoner suffered 670 days of adminis- 
trative segregation (Ad Seg) placement 
at one prison and when transferred to 
another prison was placed in continuing 
Ad Seg for another 92 days without new 
cause, the analysis of his Sandin- based 
“atypical hardship” complaint would be 
based on the aggregate duration of all 
his Ad Seg time, not just the Ad Seg time 
at the new prison. 

New York state prisoner Julio Giano 
presented a challenge to prison officials 
as to proper housing. On the one hand, 
he was an escape risk from his prior es- 
cape from Sing Sing prison, while on the 
other hand, he was stabbed by another 
prisoner shortly after being placed in the 
general population. But whatever their 
rationale, prison officials kept him for 670 
days in Ad Seg conditions of 23 hour per 
day lockup, one visit per week, no per- 
sonal property, no phone calls, no 
commissary, no packages, and no par- 
ticipation in educational, rehabilitative or 
religious programs. 

Giano filed several 42 USC § 1983 
complaints as a result, some of which 
overlapped adjudication of the previous 
filings. The instant case complained of 
670 days of Ad Seg time at Attica Cor- 
rectional Facility followed by 92 days 
more Ad Seg time after he was transferred 
to Clinton Correctional Facility. 

The district court analyzed his com- 
plaint under the “atypical hardship” 
standard set forth in Sandin v. Connor, 
515 US 472, 484 (1995), but considered 
only his Clinton Ad Seg time of 92 days. 
(See: Giano v. Selsky, 37 F.Supp.2d 162, 
168 (N.D.N.Y. 1999)). Part of the district 
court’s reasoning was its jurisdictional 
concern that Giano had another § 1983 
complaint on just his Attica time still 
pending in the Western District of New 
York district court. 

Nonetheless, the Second Circuit, re- 
lying on its own recent precedent in Sims 
v. Artuz, 230 F.3d 14, 23-24 (2d. Cir. 2000) 
held that “separate [Ad Seg] sentences 
should be aggregated for purposes of the 
Sandin inquiry.” This was particularly 


apropos, where, as here, the second con- 
finement was simply a continuation of the 
first - having been based on the same 
administrative rationale and yielding es- 
sentially the same conditions of 
confinement. 

Following Second Circuit precedent 
that a 305 day Ad Seg confinement was 
excessive under Sandin ( Colon v. 
Howard, 215 F.3d 227, 231 (2d. Cir. 2000)), 
Giano meanwhile prevailed in his Attica- 
only litigation ( Giano v. Kelley, 2000 WL 
876855, W.D.N.Y., May 16, 2000; $19,400 
damage award). The Court ruled that he 
should similarly not be foreclosed here. 

Accordingly, the Court vacated the 
summary judgment below and remanded 
to the district court to additionally deter- 
mine, per Sandin, if procedural due 
process violations had attended his Ad 
Seg placement at Clinton. See: Giano v. 
Selsky, 238 F.3d223 (2d. Cir. 2001). ■ 
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En Banc Third Circuit Defines Religious Standard 


T he federal Court of Appeals for 
the Third Circuit sitting en banc 
has ruled that the centrality of a religious 
belief to a prisoner’s religion is not a fac- 
tor in whether the belief must be 
accommodated by prison officials. In 
doing so, it specifically overturned its 
previous decision in Johnson v. Horn. 

Pennsylvania state prisoner Rob- 
ert P. DeHart filed suit under 42 U.S.C. 
§ 1983 alleging prison officials violated 
his F irst Amendment right to free exer- 
cise of his religion by failing to provide 
him with a vegetarian diet consistent 
with his Buddhist religious beliefs. He 
also alleged that the prison system’s 
refusal to accommodate his religious 
dietary requirements constituted un- 
equal treatment because they did 
provide Jewish prisoners with a spe- 
cial kosher diet. The district court 
granted summary judgment for the de- 
fendants upon its holding that a 
vegetarian diet requirement is not a 
central tenet of any of the major tradi- 
tions of Buddhism. DeHart appealed. 
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by Matthew T. Clarke 

The Third Circuit held that the dis- 
trict court erred in its analysis of DeHart’s 
religious beliefs under Turner v. Safley, 
482 U.S. 78 (1987). The proper Turner 
analysis employs a four-part balancing 
test in which the court weighs: (1) 
whether there is a valid, direct, rational 
connection between the prison regulation 
and a legitimate governmental interest; 
(2) whether the prisoner has an alterna- 
tive means to exercise the right; (3) the 
costs of accommodating the right; and 
(4) whether there are alternatives to the 
regulation that fully accommodate the 
right at minimal cost to valid penological 
interests. 

When the right involves a prisoner’s 
right to free exercise of religion, the stan- 
dard is set by O ’Lone v. Shabazz, 482 U.S. 
342 (1987). O ’Lone involved a constitu- 
tional challenge to prison policies which 
prevented Muslim prisoners from attend- 
ing a weekly congregational service 
(Jumu’ah) mandated by the Koran. 

In 0 Lone, the Supreme Court held 
that, despite the fact that the Jumu’ah was 
a central tenet of Islam and the prisoners 
had no alternative means of attending 
Jumu’ah, they were given other means of 
practicing the Muslim faith, such as par- 
ticipation in other religious ceremonies, 
special pork-free meals, and a state -pro- 
vided imam. Therefore the restriction 
against the Jumu’ah did not prevent them 
from practicing their faith. 

The Third Circuit held that the dis- 
trict court improperly determined that 
meat-product-free (vegan) vegetarian- 
ism was not a central tenet of Buddhism 
because none of the major traditions 
required it. The proper analysis is 
whether the belief is sincerely held, not 
whether it is orthodox. This analysis 
specifically overturned that of a prior 
case involving kosher diets for Jewish 
prisoners, Johnson v. Horn, 150 F.3d 
276 (3rdCir. 1998). 

The Third Circuit found that the 
policy was rationally related to the rea- 
sonable penological objectives of 
maintaining a simplified and efficient food 
service, and avoiding potential resent- 
ment and jealousy. Thus, the first Turner 
factor weighed in the defendants’ favor. 

DeHart’s expert dietician testified 
that doubling the already available veg- 
etables served and giving DeHart a cup 
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of soy milk at each meal would provide 
him with adequate vegan nutrition. The 
cost of the soy milk was less than $ 1 .72 
a day. Thus, the monetary cost of the 
meals was minimal. The district court 
had held that the Third Turner factor 
(cost) was neutral, but the Third Cir- 
cuit found its analysis to be 
unacceptable. DeHart had validly 
pointed out that the same prison ad- 
ministration in Johnson had urged the 
Court not to order the kosher diet be- 
cause the prison was already voluntarily 
providing such a diet consisting of milk, 
uncut fruit, vegetables, and a nutritional 
supplement at substantially greater cost 
than the meal DeHart proposed for him- 
self. This cast doubt on the defendants’ 
assertion that accommodating DeHart 
would cause significant problems. There- 
fore, this issue needed further factual 
development. 

DeHart testified that he was able 
to pray, to recite the Sutras, to medi- 
tate, and to correspond with a center 
of Buddhist teaching. The Third Cir- 
cuit held that these constitute 
alternative means of expressing reli- 
gious faith. However, because the 
district court felt bound by the require- 
ment of Johnson to determine whether 
vegetarianism was a central tenet, the 
issue required reconsideration by the 
district court. 

Finally, the Third Circuit again em- 
phasized that because the defendants 
had stipulated that DeHart’s religious 
beliefs were sincere, the religious nature 
of his dietary request established a con- 
stitutionally protected interest regardless 
of whether the belief was orthodox among 
Buddhists. This means that the defen- 
dants must show why they are 
accommodating the religious dietary 
needs of Jewish prisoners and not 
DeHart’s to defeat DeHart’s Equal Pro- 
tection claim. They had not done so. The 
defendants’ statement that the dietary 
requirements were a central tenet of the 
Orthodox Jewish faith and not of Bud- 
dhism was inadequate. Therefore, the 
case was remanded to the district court 
for further factual development on the 
Second, Third, and Fourth Turner factors 
and the Equal Protection issue. See: 
DeHart v. Horn, 227 F.3d 47 (3rd Cir. 2000) 
(en banc). | 
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attention : Current or Former Inmates of the 
Clark County Detention Center 

IF YOU WERE DENIED, OR FAILED TO RECEIVE, PRESCRIPTION MEDICATION FOR A 
SERIOUS MEDICAL CONDITION FOR A PERIOD OF MORE THAN A FEW DAYS . WHILE 
INCARCERATED AT THE CLARK COUNTY DETENTION CENTER (CCDC), THEN THE 
ACLU OF NEVADA WANTS TO HEAR FROM YOU. 

The ACLU of Nevada is suing the CCDC, the operator of its medical clinic, 
and Dr. Harvey Hoffman for denying medication to HIV positive inmates. If 

YOU DIDN’T GET YOUR MEDS AT CDCC, AND HAVE SOME EVIDENCE TO BACK UP 

YOUR CLAIM (FOR EXAMPLE, YOU FILED A KITE COMPLAINING ABOUT IT, OR YOU COM- 
PLAINED TO AN OUTSIDE DOCTOR), THEN WE WANT TO HEAR YOUR STORY. YOU 
COULD HELP ANOTHER PERSON, AND YOU MAY HAVE A LEGAL CLAIM THAT WE CAN 
PURSUE FOR YOU. WE WANT TO HEAR FROM YOU A.S.A.P. 

PLEASE WRITE TO! 

Executive Director 
ACLU of Nevada 
325 South Third Street #25 
LAS VEGAS, NV 89101-6031 


$147,000 Paid For 3-1/2 Hour 
Overdetention and Strip Search of Mistaken Arrestee 

by John E. Dannenberg 


T he Eighth Circuit Court 
of Appeals upheld a jury ver- 
dict of $ 1 00,000 against the Little Rock, 
Arkansas police when, after a judge or- 
dered the release of a mistakenly 
arrested woman, they failed to promptly 
do so. 

Willie Mae Young was arrested 
by Little Rock police officer James 
Brown on a Saturday afternoon for a 
minor traffic violation. Using the 
computer his patrol car. Brown found 
an active arrest warrant for Young 
(for probation violation). However, 
the warrant was not for Young, but 
for her sister-in-law Glenda Walker, 
who sometimes used Young’s name 
as an alias. Young was nonetheless 
arrested, booked and held over to 
Monday morning to be brought be- 
fore a judge. Because the City of 
Little Rock has no jail, it uses the 
Pulaski County Jail facilities for its 
detainees. 
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The judge recognized the mis- 
take and ordered Young immediately 
released. But that was not the “pro- 
cedure” the police officials followed. 
Because Young was still in an orange 
jumpsuit and was with other prison- 
ers going back from court to the jail, 
they chained her back up for one more 
hour and returned her to the County 
Jail for 2-1/2 hours where she was 
again strip-searched before being 
released. 

Young sued under 42 USC § 1983 
for false arrest, for failure to release her 
upon the judge’s order and for over de- 
taining her by their foot-dragging 
“outprocessing.” 

The appellate court upheld the dis- 
trict court’s ruling that because the 
mistaken arrest amounted to no more 
than negligence, it did not constitute a 
“policy” and thus was not actionable 
under § 1983. The Sheriff and radio 
dispatcher settled out of court for 
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$47,500. The remaining city and county 
police defendants went to trial. 

The jury awarded $35,000 for the 
one hour Young spent in the court- 
house holding cell after her release had 
been ordered. It also awarded $65,000 
for the 2 1/2 hour over-detention and 
strip search when she was taken back 
to the county jail for “outprocessing.” 

The Eighth Circuit upheld both 
the findings of liability for failure to 
release Young as well as the award of 
damages. It found the $100,000 
“high”, but not “shocking.” Although 
the city and county pointed fingers at 
each other to try to escape liability, the 
courts found that the city regularly 
used county jail facilities and thus 
knew their procedures - in other words, 
they couldn’t pass the blame for the 
overdetention. Young’s attorney was 
awarded $86,013 in fees and costs. See: 
Young v. City of Little Rock, 249 F.3d 
730 (8th Cir. 2001). ■ 
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$250,000 Award For Paraplegic Dallas County Jail Prisoner 

by Matthew T. Clarke 


A paraplegic Texas prisoner has 
been awarded a quarter mil- 
lion dollars for pain and suffering 
caused by conditions in the Dallas 
County Jail (the jail). 

Brent Lawson, a Texas state pris- 
oner, filed suit against Dallas County 
andjail officials under 42 U.S.C. § 1983, 
alleging that medical indifference he 
suffered while being detained in the jail 
caused him life-threatening injuries. 
Lawson, who has no control over his 
waist, back, stomach, legs, and hips, and 
has difficulty breathing, and limited use 
of his left arm and hand due to his injury, 
cannot turn around, turn himself, or safely 
move unassisted by medical devices or 
personnel between bed and wheelchair. 
He is double incontinent and must wear 
an adult diaper. He cannot bath or dress 
himself, change his diaper, or monitor his 
own condition. 

Lawson cannot feel pressure or 
contact to his skin for most of his body 


Break the 

Inmate Telephone System 
Stranglehold! 

Our service allows families to 
receive calls at the local prison 
collect call rate plus 8 cents per 
minute long distance. 

No processing or application 
fees of any kind. Pay only the 
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distance bills. 

International Service 
is also available 
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http://www.privatelinesinc.com 

or call toll free 24 hrs a day 7 
days a week 
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below the chest. He cannot feel inju- 
ries in those areas. Therefore, he and 
his caregivers must be hyper-vigilant 
about possible damage to or bruising 
of his skin. Such damage can lead to 
the formation of decubitus ulcers. 

Decubitus ulcers, or bed sores, 
progress through four stages from 
Stage One “hot spots”, which require 
only turning, to Stage Four skin loss, 
extensive destruction of muscle, and 
infected bone, muscle, and tendons. 
The latter stages are potentially life- 
threatening and can cause permanent 
severe injury, debilities, scars, and pain. 
Progress from hot spots to Stage Four 
is rapid in patients who are not prop- 
erly cared for. 

Lawson was incarcerated in the 
Lew Seterret Justice Center pending a 
parole revocation hearing from Septem- 
ber 29, 1993, until November 28, 1993. 
Initially, a jail nurse attempted to refuse 
Lawson admission to the jail because 
they didn’t have the medical facilities 
to care for him. He was in a hospital 
being treated for bed sores when ar- 
rested for parole violation. Ten days 
later, upon his release from the hospi- 
tal, he was transferred to the jail instead 
of the nursing home where he lived, 
pending a revocation hearing. 

The jail had no proper facilities for 
a person of Lawson’s disabilities. He 
was assigned to a “medical tank” at the 
jail which, despite its name, had only 
beds made of concrete slabs overlaid 
with ceramic tiles and padded only with 
standard issue (three inch thick stuffed 
cotton) prison mattresses. Lawson re- 
quired a special “eggcrate” pressure 
relief mattress and mobility aids such 
as a bed with rails, a trapeze and side- 
boards, and a special wheelchair to 
enable him to achieve any mobility. He 
received none of this. 

As a matter of policy, the nurses and 
guards refused to assist Lawson or to 
comply with the hospital’s medical orders 
to turn him every two hours and change 
his dressings three times a day. Lawson 
often slid to the floor while attempting 
the transfer to or from his wheelchair. He 
remained there until other prisoners as- 
sisted him. Nurses refused to enter the 
tank to dispense medication, change 


dressings, or change diapers. If he was 
unable to quickly move to the nurses at 
the door offering those services, they 
simply wrote down that he “refused” the 
medication, dressing change, or diaper 
change. Additionally, the shower was not 
properly equipped to allow Lawson to 
safely use it. Due to the lack of showers, 
diaper changes, and dressing changes, 
Lawson began to reek. This led to his 
being ostracized by the other prisoners, 
maldng it difficult for him to get help from 
them. When Lawson filed a grievance 
about the lack of assistance from the jail 
staff, he was told that they were not al- 
lowed to assist prisoners and that 
prisoners had to receive help from other 
prisoners as a matter of policy. 

Lawson developed bed sores. Jail 
medical personnel ignored the bed sores 
until they progressed to a life-threaten- 
ing stage. They then sent Lawson to 
Parkland Hospital, where he received 
some treatment for the decubitus ulcers. 
However, upon his release from Parkland, 
the jail medical staff simply ignored the 
hospital’s medical orders. 

Lawson was returned to Parkland 
hospital three times, each time with 
ever worsening symptoms. Finally, af- 
ter the decubitus ulcers reached Stage 
Four, with large infected areas and bone 
sepsis, Parkland personnel refused to 
release Lawson to the jail, instead ar- 
ranging for his transfer to the TDCJ 
prison hospital in Galveston. As a re- 
sult of his decubitus ulcers Lawson 
nearly died and had to undergo mul- 
tiple surgeries of the skin and bone. 
He now has permanent pain, scars, and 
additionally impaired mobility. 

The court found that Dallas 
County had an official policy or cus- 
tom of unconstitutional deliberate 
indifference to paraplegics which di- 
rectly caused Lawson’s injuries. The 
court held that Dallas County’s treat- 
ment of Lawson was “repugnant to the 
conscience of mankind.” Because 
Medicare paid for all of Lawson’s medi- 
cal expenses, the court only awarded 
compensatory damages for past and 
future pain and suffering in the amount 
of $250,000. See: Lawson v. Dallas 
County, 112 F.Supp.2d 616 (N.D.Tex. 
2000). ■ 
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Defendants Denied Summary Judgment 
In Wrongful Incarceration Suit 


A n Indiana federal district 
court has partially denied 
summary judgment and the qualified 
immunity defense to defendants at 
the Allen County (Indiana) Jail in a 
case involving wrongful imprison- 
ment. 

Shakidi Johnson was arrested 
on contempt of court charges for 
failure to appear in two paternity 
suits filed against him in the Allen 
County Superior Court. Johnson 
was also charged with misdemeanor 
resisting arrest. The Allen Superior 
Court issued an order, called a 
“Body Attachment,” instructing the 
Allen County Sheriff to arrest and 
hold Johnson “until you bring that 
person before the Judge to answer 
a contempt in not obeying an order 
of this court.” 

Johnson was arrested November 
10, 1997, and after serving time for the 
contempt and resisting arrest charges 
he was scheduled to be released De- 
cember 19, 1997. He was not released 
until January 6, 1998, despite having 
filed 14 inquiries withjail officials over 
27 days, when his family contacted 
the court directly and obtained a re- 
lease order. 

Thereafter, Johnson filed suit 
under 42 U.S.C. § 1983, alleging vio- 
lations of his U.S. Constitutional 
rights under the Fourth, Eighth, and 
Fourteenth (substantive due pro- 
cess) Amendments. 

The defendants responded with 
evidence that they had tried to as- 
sist Johnson and argued that they 
could not release him without a 
valid order to do so. They also ar- 
gued the defense of qualified 
immunity, claiming it was not then 
settled that jail officials had to pro- 
vide meaningful assistance to 
prisoners claiming wrongful impris- 
onment, citing Armstrong v. 
Sqadrito, 152 F.3d 564 (7th Cir. 1998). 
Defendants moved for summary 
judgment. 

Analyzing the evidence, the 
court granted summary judgment to 
defendants on Johnson’s Fourth 
and Eighth Amendment claims. On 
the substantive due process claim, 
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the court analyzed whether (1) the 
Due Process Clause had been impli- 
cated, (2) the standards of 
substantive due process had been 
violated, and (3) the totality of cir- 
cumstances shocked the conscience, 
citing Armstrong, 152 F.3d at 570. 

The court found that all three con- 
ditions had been met. 

First, a Body Attachment did not 
give the sheriff unlimited power to hold 
Johnson. Rather, the sheriff could hold 
Johnson “until” he had answered the 
contempt charge and served any other 
pending charges. 

Second, although the jail officials 
did sometimes answer Johnson’s in- 
quiries about being held too long, the 
answers given were “unhelpful,” 
“wrong,” or “taunting.” 

Third, the defendants’ refusal to 
meaningfully investigate Johnson’s 
false imprisonment claims, despite 
his protests, “raise[d] a material is- 
sue of fact as to whether the 
Defendants acted with deliberate in- 
difference ...” 

Fourth, the court found that keep- 
ing Johnson 18 days past his out date 
did, in the total circumstances, shock 
the conscience of the court. 

Fifth, even though the 
Armstrong case had not been settled 
before Johnson’s release, Johnson 
clearly had a right not to be impris- 
oned past his out date, barring a 
court order keeping him confined. 
Thus, defendants were not entitled 
to qualified immunity. 

The court denied defendants 
summary judgment on the due pro- 
cess claims, allowing the case to 
proceed to trial. See: Johnson v. 
Herman, 132 F.Supp.2d 1130 (N.D. 
Ind. 2001). ■ 
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Pennsylvania Youths 
Have No Right to 
Education 

T he Court of Appeals for the 
Third Circuit has held that 
Pennsylvania youths sentenced as 
adults and sentenced to county deten- 
tion centers have no right to an 
education. This was a class action suit 
filed by school-aged youths against the 
Pennsylvania Department of Education, 
its Secretary, and three school districts. 
The youths sought to bar enforcement 
of 24 Pa.Cons.Stat. § 13-306.2(a) (Sub- 
section A) on constitutional grounds. 
The district court denied the youth’s 
request for a preliminary injunction. 

Pennsylvania law confers on 
youths between the ages of 6 and 21 
the right to a public education until the 
completion of high school. Subsection 
A provides persons under 21 confined 
to an adult local detention center have 
a right to educational services the same 
as expelled students. An expelled stu- 
dent under 1 7 has a right to five hours 
as opposed to the normal 27.5 hours, 
while expelled students 17 and over 
have no right to educational services. 
Subsection A differentiates between 
youths sentenced to adult county de- 
tention centers and adult prison 
facilities. Those sentenced to five years 
or more go to state prisons. Sentences 
between two and five years are served 
at the facility of the judge’s discretion. 

The defendants tendered four jus- 
tifications for the distinction 
Subsection A draws between county 
and state adult institutions: (1) space 
limitations in county facilities; (2) 
higher per-student cost in county fa- 
cilities; (3) security concerns that 
would arise in State prisons if educa- 
tion were discontinued; and (4) the 
greater need for education in state pris- 
ons, independent of security concerns. 
The Court held a legislature’s non-arbi- 
trary judgment about educational 
priorities is not subject to judicial sec- 
ond-guessing. 

The Court affirmed the district 
court’s order denying the youths mo- 
tion for preliminary injunction. See: 
Brian B. ex. rel. Lois B v. Comm. Dept. 
ofEduc., 230 F.3d 582 (3rd Circuit 2000). 
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BOP Disciplinary Habeas Requires Exhaustion 


T he Second Circuit Court of 
Appeals has ruled that a fed- 
eral prisoner who files a habeas corpus 
petition under 28 U.S.C. § 2241 must 
first exhaust all available administra- 
tive remedies, and further held that a 
prisoner procedurally defaulting on 
those remedies may be excused from 
default only by first showing cause 
and prejudice. 

Carlos Pelaez-Edison Carmona is a 
prisoner in the Federal Bureau of Prisons 
(BOP). In late 1996, Carmona was disci- 
plined for possession of marijuana. He 
appealed to the BOP Regional Director, 
disputing the merits of the disciplinary 
hearing officer’s findings. The Regional 
Director affirmed the hearing officer and 
instructed Carmona of his right to appeal 
to BOP’s General Counsel. Carmona’s 
appeals failed repeatedly to comply with 
established BOP procedures and were 
ultimately dismissed as untimely. 

In 1998, Carmona petitioned a fed- 
eral district court in New York for a writ 
of habeas corpus under 28 U.S.C. § 2241, 
claiming several due process violations. 
In 2000, the district court dismissed the 


petition because Carmona failed to appeal 
his disciplinary hearing properly and be- 
cause the issues raised in the petition 
were never raised in the administrative 
appeals. The district court found that 
because Carmona could no longer seek 
administrative relief from his disciplinary 
sanctions, his claims were exhausted for 
purposes of habeas review, and were also 
procedurally defaulted. Carmona ap- 
pealed the dismissal and moved for 
appointment of counsel. 

Reviewing the factors governing ap- 
pointment of counsel under 28 U.S.C. § 
1915(e)(1), the Court of Appeals held that 
a non-frivolous claim can be denied coun- 
sel “where the merits of the ... claim are 
thin and his chances of prevailing are ... 
poor.” 

The Court held that Carmona’s peti- 
tion to overturn BOP’s disciplinary 
sanctions was properly brought under 28 
U.S.C. § 2241 and briefly discussed the 
various provisions for bringing a habeas 
petition. The Court then discussed the 
administrative exhaustion requirement 
under 28 U.S.C. § 2241, the first such re- 
view in the Second Circuit, by contrasting 


the comparable requirements under 28 
U.S.C. §§2254 and 2255. 

The reasons for prior exhaustion of 
remedies are comity, finality, accuracy, and 
trial integrity. Comity is inapplicable to § 
2241 or § 2255 proceedings, but “under § 
2255 ... we have held that the interests of 
finality, accuracy, integrity of prior pro- 
ceedings, and judicial economy” justify 
habeas dismissal “absent a showing of 
cause and prejudice.” The Court ex- 
tended by analogy its holding under § 
2255 to § 2241 petitions. The Court ex- 
plained why this standard is appropriate 
and noted briefly that the standard is in- 
dependent of, and unrelated to, the 
administrative exhaustion requirement of 
the Prison Litigation Reform Act. 

The Court thus held that Carmona 
could prevail only if he could first pro- 
vide a sufficient showing of cause and 
prejudice with respect to his failure to 
exhaust administrative remedies. The 
Court refused to appoint counsel for 
Carmona but ruled that his appeal was 
non-frivolous and could be continued 
pro se. See: Carmona v. U.S. Bureau of 
Prisons, 243 F.3d 629 (2nd Cir. 2001). ■ 


No Immunity for Photo Limit 


T he Court of Appeals for the 
Eighth Circuit, in a per curium 
opinion, held that Arkansas prison 
officials were not entitled to qualified 
immunity for promulgating a policy 
that allows prisoners to retain only 
five photographs in their cells. 

Len Davis, a federal prisoner in 
the Arkansas state prison system, 
filed suit challenging the Arkansas 
Department of Corrections (ADC) 
policy of limiting prisoners to pos- 
sessing five personal photos. 

The defendants moved for sum- 
mary judgment on qualified immunity 
grounds, and the district court de- 
nied their motion. The defendants 
then filed an interlocutory appeal. 
The appeals court affirmed the lower 
court. 

“Prisoners’ First amendment 
rights encompass the right to be free 
from certain interference with mail 
correspondence, which in this in- 
stance includes photographs.” The 
Court noted that the defendants 


would be entitled to qualified immu- 
nity “if they reasonably believed that 
their implementation of the photo- 
graph policy did not violate Davis’s 
First amendment rights.” 

The Court held that the defen- 
dants had failed to meet their burden 
of proof. “Although defendants as- 
serted that the policy was reasonably 
related to the interest of security, we 
agree with the district court that it 
was impossible to determine on this 
record whether the policy advanced 
this interest. 

Defendants did not submit to the 
court either a copy of the policy or any 
evidence supporting their argument, 
and Davis contested the validity of the 
purported security interest by claiming 
the policy was enacted in retaliation for 
inmates’ filing claims about their lost 
photographs. A genuine issue of fact 
therefore existed as to whether the 
photograph policy reasonably related 
to a legitimate penological objective, 
precluding summary judgment.” See: 


Davis v. Norris, 249 F.3d 800 (8th Cir. 

2001 ). ■ 
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Pubic Hair Search by Medical Personnel Constitutional 


T he Court of Appeals for the 
Eleventh C ircuit has overturned 
a district court’s order that held as un- 
constitutional a Sheriff’s policy of 
searching a prisoner’s pubic hair prior to 
release. PLN previously reported the dis- 
trict court’s order. (See: Skurstenis v. 
Jones, 817 Supp.2d 1228 (ND AL 1999) 
[PLN, Jan. 2001]. On remand, the district 
court allowed the plaintiff to re-fde her 
state law claims in state court. 

Sandy Skurstenis was arrested for 
driving under the influence of alcohol. 
At the time of the arrest Skurstenis had a 
.38 Special handgun, for which she had 
an expired permit, in the floorboard of her 
car. After being booked in the Shelby 
County jail, she was strip searched by a 
female deputy. 

The Eleventh Circuit held that Jail 
policy that each detainee be strip 
searched without reasonable suspicion 
does not comport with the requirements 
of the Fourth Amendment. However, the 
Court held that possession of a weapon 
by a detainee provides reasonable sus- 
picion necessary to authorize a strip 
search. Thus, as Skurstenis’ strip search 
was done in the-least intrusive manner 

Detainee’s Strip 


T he court of appeals for the Elev- 
enth Circuit has held that a jail 
strip search of an arrestee without rea- 
sonable suspicion violates the Fourth 
Amendment, but granted qualified immu- 
nity. DeAngela Wilson was arrested at a 
checkpoint for driving under the influ- 
ence of alcohol, and was taken to the 
Shelby County, Alabama Jail. Because 
the jail does not have facilities to house 
temporary female detainees, Wilson was 
placed in a cell within the general female 
population of the jail. Before being taken 
to her cell, Wilson was given a complete 
strip search pursuant to jail policy. Sub- 
sequently, Wilson brought suit under 42 
U.S.C. § 1983 against Sheriff James Jones 
asserting that her rights were violated as 
a result of the jail policy that mandated 
the search. The district court granted 
summary judgment in favor of Wilson. 

The Eleventh Circuit noted that 
Sheriff Jones testified, “I don’t believe 
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possible, her constitutional rights were 
not violated. 

The Court then turned to the strip 
search prior to Skurstenis’ release the next 
morning. Skurstenis was taken to the jail 
infirmary with three other female prison- 
ers and seen by T.O. Richey, a male 
nurse’s assistant employed by Shelby 
Baptist Medical Center, who contracts 
with the jail for services. When Richey 
finished with the other prisoners, he asked 
them to leave. He then took blood 
samples from Skurstenis and told her to 
pull down her pants so he could check 
for lice. Richey ran his fingers through 
Skurstenis’ head and pubic hair. At no 
time did he touch her genitalia. 

The Court stated the policy of 
searching for lice is implemented by the 
Sheriff to fulfill his duty under Alabama 
law that requires he “exercise every pre- 
caution to prevent the spread of 
communicable disease among the in- 
mates.” The Court held that despite the 
fact the search was done by a person of 
the opposite sex, it was proper because 
the searching person was a medical pro- 
fessional. The Court cited several case 
precedents that hold examination by op- 


we had a reason to suspect [Wilson] 
had any contraband.” The court held 
that the strip search of Wilson absent 
reasonable suspicion, as well as the jail 
policy authorizing her search, vio- 
lated the Fourth Amendment 
prohibition against unreasonable 
searches. The court then examined 
the district court’s denial of qualified 
immunity to Jones. 

For qualified immunity to be sur- 
rendered, pre-existing law must dictate, 
that is, truly compel (not just suggest 
or allow or raise a question about), the 
conclusion for every like-situated, rea- 
sonable government agent that what 
defendant is doing violates federal law 
in the circumstance. The court held 
that the only controlling cases in its 
jurisdiction involving strip searches are 
Bell v. Wolfish, 99 S. Ct. 1861 (1979) and 
Justice v. City of Peachtree City, 961 F. 
2d 188 (11 th Cir. 1992). 
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posite sex guards are unconstitutional, 
but permissible if done by trained medi- 
cal professionals. The Court remanded 
this case for dismissal of all claims. See: 
Skurstenis v. Jones, 236 F.3d 678 (1 1 th Cir. 
2000 ). 

On remand, the district court held 
that the Eleventh Circuit’s ruling only dis- 
posed of Skurstenis ’s federal law claims. 
It was not dispositive of her state law 
claims. The court noted that Richey had 
an absolute right to immediately appeal 
the denial of qualified immunity “but he 
had no right to appeal from the denial of 
his motion for summary judgment as 
against plaintiff’s state law claims ...” 

The court held that because the ap- 
peals court had no jurisdiction over the 
question of Skurstenis’s state law claims, 
given the procedural posture of the case, 
it would not dismiss the plaintiff’s state 
law claims. However, the court held that 
it would decline jurisdiction over the 
plaintiff’s state law claims, which would 
give her leave to refile her complaint in 
state court within 30 days without giving 
the defendants a statute of limitations de- 
fense. See: Skurstenis v. Jones, 139 
F.Supp.2d 1291 (NDAL 2001). ■ 


The Bell court upheld a visual body 
cavity search of pre-trial detainees after 
contact visits. The Justice court upheld 
a strip search of a fourteen year old ar- 
rested for minor offenses even though 
her mother had already arrived to take 
her home. The court found that Bell up- 
held a search more intrusive than at issue 
here. Justice does not clearly establish 
a constitutional violation of facts “ma- 
terially similar” to the present case. The 
court held that Jones was entitled to 
qualified immunity because it could not 
say that “only a plainly incompetent 
officer or one who was knowingly vio- 
lating the law,” would have 
promulgated the policy at issue. This 
holding conflicts with all other circuit 
court of appeals decisions concerning 
this issue. The district court’s grant of 
summary judgment in favor of Wilson 
was reversed. See: Wilson v. Jones, 251 
F. 3d 1340 (11 th Cir. 2001). ■ 
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Search Unconstitutional, But Qualified 
Immunity Granted 


Brazil: On October 3 1, 2001, po- 
lice negotiated an end to an uprising 
at the Carumbe prison in Cuiaba. 
Sixty of the prison’s 380 prisoners 
killed a prisoner, then seized two 
guards as hostages. The prisoners 
demanded a review of their sen- 
tences, that the warden be fired, a 
refrigerator in every cell, plus fans, 
barbeque grills, cotton swabs, sham- 
poo, conditioner, and four pounds of 
fresh meat per prisoner each week. 
Police did not disclose which de- 
mands had been met. 

Brazil: On January 2, 2002, be- 
tween 30 to 40 prisoners at the Urso 
Banco prison in Porto Velho near 
Bolivia were killed in clashes between 
rival gangs. After members of one 
gang failed in an escape attempt, they 
were placed in a section of the prison 
with rival gang members, which led 
to fighting between the groups with 
metal bars, knives and guns. 

California: In October 2001, 
Governor Gray Davis vetoed legisla- 
tion that would have eliminated the 
$5 medical co pay charged to state 
prisoners who seek medical care. He 
also vetoed a bill that would have 
allowed mothers to have overnight 
visits with their children. 

California: On December 16, 

2001, Robert Gillett died at a Fresno 
hospital after he was removed from 
life support systems. Gillett was a 
prisoner at Corcoran who was se- 
verely beaten by his cellmate 
(unidentified in media reports) on 
December 8, 2001, in the prison’s Se- 
curity Housing Unit. Gillett had 
previously requested a move to a dif- 
ferent cell, which prison officials 
denied. Gillett was the third prisoner 
to be killed by his cellmate in 2001 at 
Corcoran. California and New York 
are among the few states who double 
cell prisoners in control units. 

California: In early January 

2002, the Lassen section of the Cali- 
fornia Correctional Center in 
Susanville was quarantined and the 
entire 4,200 bed prison was placed in 
semi-quarantine status after an out- 
break of chickenpox infected at least 
13 prisoners and one staff member. 
Chickenpox is an airborne virus that 
causes fever and skin lesions and 
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can be fatal for people with immune 
deficiencies. It also causes serious 
complications, including pneumonia, 
for 3% of its victims. North Kern 
State Prison also recently had a 
chickenpox outbreak. 

California: On January 9, 2002, 
25 prisoners at the drug treatment 
prison in Corcoran were involved in 
an attack on a prisoner and a subse- 
quent attack on prison guards who 
attempted to clear the prison yard 
with pepper spray and rubber bullets. 
Ten guards required medical atten- 
tion though none were seriously 
injured. Media reports only men- 
tioned one injury among the 
prisoners: the initial attack victim 
who suffered large cuts on his face 
and neck. 

California: On January 15, 2002, 
Anthony Lunnon, 43, a guard at the 
prison in Lancaster, was sentenced 
to 2-1/2 years in prison after plead- 
ing guilty to smuggling marijuana 
into the prison in a sting operation 
set up by local police. After his ar- 
rest Lunnon admitted he regularly 
smuggled drugs into the prison for 
another prisoner. 

Colombia: On November 2, 2001, 
a gun battle between paramilitary 
prisoners at the Modelo prison in 
Bogota left five prisoners dead. The 
gun battle ended only after heavily 
armed riot police stormed the over- 
crowded prison. Built to hold 1,800 
prisoners, it currently houses 5,300. 

Colombia: On January 29, 2002, 
two guards were killed and two in- 
jured during a riot at the Villa 
Hermosa prison in Cali. The cause 
of the riot was not stated in media 
reports. 

Florida: On December 7, 2001, 
Bay county jail guard Wilmer 
Thursbay was arrested and charged 
with giving 15 hacksaw blades to 
prisoner David Sheffield in an effort 
to help Sheffield and two other pris- 
oners escape. Sheffield was awaiting 
trial on charges of killing his wife. 
Part of his cell window had been cut 
away. 

Florida: On January 31, 2002, 
Leginia Williams, 26, a guard at the 
Pinellas county jail, was arrested at 
work on charges she helped prisoner 
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Tyrone Latron Smith, 20, attempt to 
escape from the jail in December 
2001. Prosecutors claim Williams 
gave a handcuff key to Smith, who 
was awaiting trial on bank robbery 
charges. A prisoner informant told 
guards that Smith had the key and 
Williams had given it to him. Smith, 
charged with possessing the hand- 
cuff key and introducing contraband 
into the jail, denied that Williams had 
given him the key. 

Georgia: In January 2002, 
Zandra Williams, 38, a captain at the 
Fulton County Jail in Atlanta was 
convicted of taking $3,100 from a jail 
prisoner to help him get bond set on 
armed robbery charges. 

Georgia: On December 15, 2001, 
prisoners at the Autry State Prison 
in Pelham rebelled and damaged cells 
and cellblocks. Prison officials 
claimed the uprising was sparked by 
a prisoner angry that his chicken was 
undercooked. 

Mexico: On January 12, 2002, 
1,000 prisoners at a Tuxtla Gutierrez 
prison in Chiapas rioted to demand 
the resignation of the prison warden 
and an end to myriad human rights 
abuses at the prison. 

Missouri: On December 6, 2001, 
John Collins, 36, escaped from the St. 
Louis jail’s custody after getting kid- 
ney dialysis at a local hospital. 
Collins bolted and ran from a guard 
escorting him to the hospital. Collins 
was awaiting trial on charges of fir- 
ing shots at his wife and her 
supervisor at her workplace. Since 
Collins needs dialysis three times a 
week to live, he wasn’t expected to 
remain at large for long. 

New Jersey: Republican senate 
president John Bennett was acting 
governor for 3-1/2 days when, on 
January 11, 2002, he pardoned long- 
time friend Hugh Gallagher, 58. 
Gallagher had served time in prison 
for carrying a concealed weapon, 
bookmaking and possession of sto- 
len property. 

New York: On December 5, 2001, 
Lev Lysniak, 36, hanged and killed 
himself in the Nassau County Jail 
while his mother was posting his bail. 
Lysniak had been arrested on sec- 
ond-degree assault charges for 
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hitting his aunt on the head with a 
vacuum cleaner. 

New York: On January 3, 2002, 
Yale Frank, 41, a guard at the Cox- 
sackie Correctional Facility was 
charged with third degree bribery, 
promoting prison contraband and 
receiving reward for official miscon- 
duct. Frank is accused of giving an 
ounce of marijuana to an unidenti- 
fied prisoner to have a person 
outside the prison assaulted. Prison 
officials were duly informed and set 
up Frank as he brought the drugs 
into the prison. 

New York: On January 10, 2002, 
Westchester County Jail guard 
Alfred Varian, 32, was charged with 
bribery for accepting $ 1 00 to deliver 
cigarettes and vodka to an unidenti- 
fied prisoner on two occasions. The 
prisoner, who was not identified in 
media reports and who is cooperat- 
ing with police, has not been 
charged. Varian had been employed 
as a guard for 12 years. 

New York: On January 14, 2002, 
Westchester County prosecutor Ri- 
chard Portale, 31, resigned his 
$72,131 a year job with the district 
attorney’s Youth Violence-Gang 
Unit. On December 8, 2001, Portale 
had been arrested in Florida on 
charges he and another man, Arlen 
Gennitson, physically restrained and 
assaulted two female professional 
escorts in their Tampa motel room. 
The women allegedly rejected a 
sexual advance by Portale. 

New York: On February 10, 
2002, Jack Flenry Abbott, 58, the no- 
torious informant (he once filed suit 
to be placed in the federal witness 
protection program because he had 
informed on so many prisoners he 
would not be safe in any prison in 
America) was found hanging from a 
bed sheet and a shoelace in his cell 
at the Wende Correctional Facility in 
Alden. His death has been classi- 
fied a suicide. Abbott’s book, In the 
Belly of the Beast, consisting of let- 
ters he sent Norman Mailer, became 
a 1981 bestseller. Six weeks after 
being released from prison with 
Mailer’s help, Abbott stabbed to 
death Richard Adan, a New York City 
waiter. Abbott was subsequently 
convicted of manslaughter and re- 
turned to prison. 
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Ohio: In November 2001, Donald 
Williams, 37, a guard at the Ross Cor- 
rectional Institution in Chillicothe, 
was charged with felonious assault 
and released on $5,000 bond. Will- 
iams is accused of beating an 
unidentified prisoner so severely the 
prisoner suffered head injuries and 
lost four teeth in the attack. That 
same month, Ronnie Walker, 38, a 
guard at the Lorain Correctional In- 
stitution, was charged with 
misdemeanor assault for attacking a 
prisoner at that facility. Department 
of Corrections and Rehabilitation 
spokeswoman Andrea Dean said that 
the state police thoroughly investi- 
gate charges of prisoner abuse and 
bring criminal charges when appro- 
priate. 

Ohio: On November 21, 2001, 
legislation was enacted eliminating 
electrocution as a means of execution 
in the state. Lethal injection is now 
the sole means of execution in Ohio. 
Only Nebraska and Alabama use elec- 
trocution as the sole means of 
execution. 

Ohio: On December 5, 2001, a 
jury in Lebanon sentenced Timothy 
Hancock, 31, to death after convict- 
ing him of aggravated murder for 
killing his prison cellmate, Jason 
Wagner. Both men were in the pro- 
tective custody unit of the Warren 
Correctional Institution when 
Hancock strangled and killed Wagner. 
Hancock claimed he “snapped” when 
Wagner made a sexual advance to- 
wards him. Hancock was already 
serving a sentence of 24 years to life 
for killing a female friend in 1989. 
Wagner had been serving a 44-year 
sentence for kidnapping and attempt- 
ing to kill a three-year-old girl. 

Oklahoma: On December 27, 
2001, Chris Pembrook, 21, a guard at 
the Wackenhut operated prison in 
Watonga, was charged with plotting 
to rob and kill a wealthy local doctor. 
Pembrook and three associates were 
charged with attempting to steal an 
automated teller machine on Decem- 
ber 17, 2001, to finance the home 
invasion and robbery of Enid doctor 
Ross Vanhoosen. The plot failed 
when an informant told police of the 
scheme and the conspirators were ar- 
rested while trying to steal the teller 
machine. 
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Oklahoma: On January 3, 2002, 
Rex Sumner, 3 1 , was charged with rap- 
ing two girls, ages 12 and 15, who 
attended the River of Life Church in 
Stillwater where he was a youth leader. 
Sumner faces 10 counts involving the 
assaults on both girls, including oral 
sodomy, lewd molestation and second- 
degree rape. Before becoming a youth 
minister, Sumner had been a guard at 
the privately run Cimarron Correctional 
Facility. He was fired after being ar- 
rested for smuggling a pound of 
marijuana into the prison in February 
2001. Prosecutor Jack Bowyer noted 
the courtroom was packed with 
Sumner’s church supporters when he 
was sentenced to seven years proba- 
tion on the drug charges. 

Paraguay: On December 1 5, 2002, 
five hundred prisoners at a prison in 
Ciudad del Este rioted after an escape 
attempt led to a prisoner attacking a 
guard with a knife. The guard shot and 
killed the prisoner. Other prisoners then 
rioted, setting their mattresses on fire. 
Smoke and fire killed 25 prisoners and 
injured 200 others. 

Sudan: On January 5, 2002, two 
policemen and five prisoners were 
killed when rioting prisoners attempted 
to gain control of the Coper prison in 
Khartoum. The prisoners somehow 
armed themselves with rifles, authori- 
ties were not sure how. Fifty seven 
policemen and 23 prisoners were in- 
jured. 

Tennessee: On January 17, 2002, 
Delbert Steed, 57, a counselor at the 
Corrections Corporation of America 
operated Hardeman County Correc- 


Attention Prison Rape Victims 

I am a joumalistwriting a story about 
prison rape and am looking for victims, 
aggressors, witnesses and lawyers to 
interview. If you have been incarcer- 
ated in New York (especially Rikers Is- 
land), New Jersey, Connecticut or East- 
ern Pennsylvania, and you would be 
willing to discuss the issues surround- 
ing prison rape, please contact me. 

Michael Gartland 
83 Post Avenue, apt. 54 
New York, NY 10034 

Correspondences will be kept discreet, 
and names can be kept anonymous if 
desired. 
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tional Facility in Whiteville, was 
stabbed to death by Steven Hugueley, 
34. A CCA spokesman said Steed’s 
death was the first death of an em- 
ployee (prisoners haven’t been so 
lucky) in the company’s 19-year his- 
tory. Hugueley was serving two life 
sentences for murder and 25 years for 
attempted murder. His release date had 
been 2057. 

Texas: On November 29, 2001, 
John Frump, 44, committed suicide by 
jumping off the second tier of a hous- 
ing unit in the Travis County Jail in 
Austin and landing on his head. Frump 
was awaiting trial on sexual assault 
charges. 

United States: The war film Black 
Hawk Down, depicting the U.S. inva- 
sion of Somalia in 1993, has been abox 
office hit. Pentagon officials pressured 
Ridley Scott, the movie’s director, to 
change the name of John Stebbins, a 
ranger clerk who was awarded the Sil- 
ver Star for bravery during the 
massacre of Somalis. Stebbins charac- 


ter was duly changed to John Grimes, 
played by Ewan McGregor. 

Apparently the Pentagon found it 
embarrassing that in 2001 Stebbins was 
convicted of sodomy with a child un- 
der 12 and rape and sentenced to 30 
years in prison. 

Mark Bowden, the screenwriter 
and author of the book by the same 
name, said, “As it happened, Stebbins 
got in trouble with the law, the army 
asked us to change his name.” Appar- 
ently there is no room for heroic child 
molesters when history is being rewrit- 
ten. 

Vermont: On December 7, 2001, 
Mark Delude, 39, a prisoner at the St. 
Johnsbury work camp was arrested by 
police while breaking back into the 
camp with a case of Budweiser beer. 
Delude (his real name) had already 
drunk a 40 ounce bottle of beer on his 
way back. Delude bought the beer at a 
convenience store 12 miles away from 
the camp after crawling under the 
fence. 

Washington: On January 9, 2002, 
Tannie Tomlin, 51, pleaded guilty in 
federal court to two counts of aiding 


and abetting a felon to possess a fire- 
arm after she mailed two pistols to 
former prisoner Marcos Ranjel. Ranjel 
used the guns to kill Carmel Sanger, a 
hair salon owner in San Francisco in 
1997. Sanger’s husband, Robert, 
pleaded guilty to voluntary manslaugh- 
ter and was sentenced to ten years in 
prison for paying Ranjel $100,000 to kill 
Carmel so he could collect on an insur- 
ance policy. Tomlin, a guard at the 
King County Jail in Seattle for ten 
years, met Ranjel when the latter was 
serving time in the jail. Ranjel is now 
serving a life sentence in California for 
Sanger’s murder. 

Washington: On January 27, 2002, 
Abdul Ali. 21, a prisoner at the Wash- 
ington State Penitentiary in Walla Walla 
was shot and killed by prison guard 
Richard Tate. Ali was shot during an 
alleged assault on his cellmate, Bryant 
Milo, 37, as they were going to break- 
fast. Ali had ignored a warning shot 
and orders to stop fighting from guard 
Keith Burns when he was shot. Prison 
officials stated it was the first time in at 
least 30 years that a prisoner had been 
shot by guards at the prison. | 


PLRA Protects Lawless Guards Accused in Prisoner Beating 


A lawsuit filed by a federal 
prisoner in Colorado pro- 
vides a clear example of how the 
Prison Litigation Reform Act (PLRA) 
protects lawless prison guards from 
the consequences of their blatantly 
illegal actions. 

William Vance Turner is a Fed- 
eral Bureau of Prisons (BOP) prisoner 
in Protective Custody (PC) at Flo- 
rence, Colorado. In 1996, Mr. Turner 
was brutally assaulted by a prison 
guards’ gang known as “the Cow- 
boys”. Two Cowboys stabbed 
themselves, then used their injuries 
as pretext to beat Mr. Turner, with 
other guards assisting. Several su- 
pervisors knew of the Cowboys, 
condoned their actions, and filed 
false reports to cover up the truth 
behind the beatings. Turner was also 
tortured by various Cowboys until 
he confessed to stabbing the guards. 
He was criminally charged but ac- 
quitted at trial. Five guards have 
been indicted for federal civil rights 
crimes. [See Sep. 2001 PLN for de- 
tails.] 
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In 1998, following his acquittal, 
Turner filed a thirty-four count claim 
under 42 U.S.C. § 1983 against four- 
teen current and former BOP 
employees for violations of his 
Fourth, Fifth, and Eighth Amendment 
rights under the U.S. Constitution. 
Twelve defendants moved to dismiss. 
The federal district court in Colorado 
partly granted and partly denied the 
dismissal motions, and dismissed 
nineteen of Turner’s claims for relief. 

One ground sought for dismissal 
was that Turner filed in 1998, over one 
year after the statute of limitations 
to sue had expired. The court dis- 
agreed, noting that Turner’s suit was 
subject to Heck v. Humphrey, 512 U.S. 
477 (1994). Under Heck, a prisoner 
cannot file a § 1983 suit for monetary 
damages if the damages claim neces- 
sarily implies the invalidity of 
conviction or sentence and the con- 
viction or sentence has not been 
otherwise invalidated prior to filing 
suit. 

The Court held that because 
Turner could not file suit until after 
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acquittal, it tolled time until 1998, and 
ruled the suit timely filed. 

Four defendants moved to dis- 
miss malicious prosecution claims as 
barred by the PLRA. They argued 
that Turner failed to allege a physi- 
cal injury caused by them and 
directly related to the claim. Turner 
responded that his suit was not a 
“prison conditions” claim and that 
defendants’ prosecution was based 
upon physical injury caused by per- 
sons under their supervision. The 
court disagreed with Turner, holding 
that the PLRA applies to prisoner 
lawsuits even if prison conditions 
are not challenged, and that each 
PLRA claim must be supported by a 
separate physical injury. Although 
other defendants did not move for 
dismissal under the PLRA, the court 
noted they could have done so. 

The court dismissed “failure to 
train” claims but let “failure to su- 
pervise” claims stand. The case was 
eventually settled for $17,000. See: 
Turner v. Schultz, 130F.Supp.2d 1216 
(D. Colo. 2001). ■ 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 
$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $24.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 

$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN conributing 
writers. An excellent companion to The Celling 
of America. 


QTY / 
Total 


1001 


1022 


1013 


1016 


1015 


1014 


1009 


Legal Research: How to Find and Understand the 

Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. $23*95: Now $19.95! 
Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 271pages. $17.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modem prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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1005 


1008 


1021 
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1017 


1011 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social j 0 f a j 
Crisis Have Not Worked-And What Will, by 
Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 1019 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 1 ()2( > 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 
the post civil war Southern economy. Explains j 0 1 2 

how prison slavery was an integral part of the 

American economy in the post civil war era. Puts 
today’s prison slave labor practices into con- 
text. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons and jails. Cov- 
ers all aspects of mental illness, prison rape, racism, 
negative effects of long term isolation in control units 
and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies 102 4 

create and foster crime and how corporate and gov- 

eminent crime is rarely pursued or punished. Shows 

connections between crime and policies on the en- 

vironment, banking and other issues. 


With Liberty for Some, by Scott Christianson; 
Northeastern University Press, 360 pages. $18.95. 
The best history of prisons in the US that there is. 
Solidly documents America’s as a prison nation to 
the present. Puts the prison system in a historical 
context. 


Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$15.00. 

Radical analysis of the ruling class war on the poor 

via the criminal justice system. Well supported by 1002 

the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 
and Prisons. Best book on these issues. 


No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 224 pages, Hardback. $25.00. 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class 
inequality, creating a two tiered system of justice at 
all levels. 


The Perpetual Prisoner Machine: How America 
Profits from Crime, by Joel Dyer; Westview 
Press, 318 pages. $19.00. 

Expose on who profits from the prison industrial 
complex: private prisons, banks, investment houses 
and small companies. Explains how prison growth 
means more profit for business. 
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Buy Your Copy Today! 


Due to budget cuts, if 
you don’t buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your copies 
today to make sure 
you have the hands- 
on help 
you need! 

Oceana 



Publications, Inc. 

V J 


Know Your Rights! Get The Hands-On Guides 

~ Tfud Have Helped Thousands 


Prisoners’ Self-Help Litigation Manual, 3rd Edition us$32.95 


Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston and Daniel Manville, this valuable publication includes an outline of Federal and State legal sys- 
tems andrelevant terminology. This essential resource will help you to understand your rights, and will 
present possible remedies. 

This publication Includes: 

* Conditions of Confinement • Civil Liberties in Prison • Equal Protection of the Laws 

* Procedural Due Process • Litigation • Pre-Trial Detainees 5 Ri girts • Action, Defenses and Relief 

* Legal Research and Writing 


Introduction to the Legal System of the United States USS29.50 


This publication will help you to understand the fundamental principles of the United States legal sys- 
tem. Written by E. Allan Farnsworth, Professor of Law at Columbia University School of Law, this text 
has been required introductory reading in law schools for nearly 20 years. 

You receive coverage on: 

• Historical Background * Legal Education • Legal Profession • The Judicial System • Statutes 

• Secondary Authority Classification • Procedure • Private Law • Public Law 


Brief Writing and Oral Argument, 8th Edition us$35.oo 


This text provides guidance on the ait of preparing oral and written arguments, and explains how to be 
effective and persuasive in court. One of the authors has more than twenty years of experience as a trial 
judge in the U.S. Courts of Appeals, and in this book he shares the secrets to success. 

This book includes current explanations relating to Courts of Appeals including: 

• Function • Structure * Procedures • Rules of Court • Standards of Review 

• Citing Laws in Your Arguments 


Detach this form and send payment ( Check, Money Order or Credit Card) in an envelope to: 
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Bailing Out the Private Prison Industry 

by Judith Greene 


T he private -prison industry is in 
trouble. For close to a decade, 
its business boomed and its stock prices 
soared because state legislators across 
the country thought they could look 
both tough on crime and fiscally con- 
servative if they contracted with private 
companies to handle the growing multi- 
tudes being sent to prison under the 
new, more severe sentencing laws. But 
then reality set in: accumulating press 
reports about gross deficiencies and 
abuses at private prisons; lawsuits; mil- 
lion-dollar fines. By 2000, not a single 
state was soliciting new private-prison 
contracts. Many existing contracts were 


Inside 

Torture in OK Private Prison 

6 

Suicides at Private Juvenile Prison 

7 

Editorial 

8 

Fundamental Freedoms Falter 

11 

Illinois Phone Rates 

12 

WI Ban on Sexually Explicit Material 

14 

Oregon Pay-to-Stay Law 

16 

Arizona Gang Member Isolation 

18 

$6.8M in Chicago Strip Searches 

22 

Compelled AA Attendance 

24 

Supervisor Liable for Racist Guard 

25 

NY Eighth Amendment Case 

29 

News in Brief 

30 


rolled back or even rescinded. The com- 
panies’ stock prices went through the floor. 

Here was one experiment in the 
privatization of public services that might 
have limped to a well-deserved close. But 
instead, the federal government seems to 
be rushing to the industry’s rescue. 

Consider just the problems of the Cor- 
rections Corporation of America (CCA), 
the country’s largest private -prison com- 
pany, over a single 12 month period in 
2000 - 2001 : 

> In August 2000, two prisoners 
escaped from a CCA prison in Bartlett, 
Texas. State investigators found that doors 
had been left unlocked at the facility. No 
one was watching the closed-circuit TV 
surveillance monitors. When the prison- 
ers cut their way through the prison’s 
perimeter fence, a security alarm sounded, 
but staff in the prison’s control center 
turned it off and did nothing. 

> In October two guards at a CCA 
prison in Walsenburg, Colorado, who had 
repeatedly beat a prisoner while he was 
handcuffed, shackled, and unable to re- 
sist pleaded guilty in federal court. 

> In November the Bartlett facility 
erupted in a disturbance that left five pris- 
oners injured. Two days later, five guards 
were stabbed and three others were in- 
jured when prisoners at a CCA prison in 
Estancia, New Mexico, took them hostage. 

> In December jurors in Columbia, 
South Carolina, found that guards at a 
CCA juvenile prison had abused a youth 
confined there and that their use of force 
was so malicious it was “repugnant to the 
conscience of mankind.” The jury awarded 
$3 million in punitive damages. See: Will- 
iam P. v. Corrections Corporation of 

1 


America, C/A No.: 3:98-290-17 (C.D. SC 

2000 ). 

> In April 2001, prison guards at 
CCA’s Cibola County Correctional Cen- 
ter in New Mexico teargassed nearly 700 
prisoners who had staged a daylong non- 
violent protest of conditions at the 
facility. The same day, in Oklahoma, the 
addiction-treatment manager at CCA’s 
Tulsa Jail resigned. The warden, she said, 
had directed her to make a “sales pitch” 
to local judges, urging them to sentence 
offenders to a treatment program in the 
jail even though the program had been 
eviscerated in order to cut operating ex- 
penses. 

> In May three prisoners were 
mistakenly released from the same Okla- 
homa jail, and nine guards at CCA’s 
District of Columbia Correctional Treat- 
ment Facility were indicted. Federal 
prosecutors alleged that they had ac- 
cepted money from an undercover FBI 
agent in exchange for smuggling two-way 
pagers and cash into the prison. 

> In June, back at the Tulsa Jail, a 
CCA guard resigned his post after 10 
Valium tablets were reportedly found hid- 
den in his sock during an employee 
shakedown. 

> In July, 400 prisoners exported 
from Indiana to a CCA prison in Wheel- 
wright, Kentucky, started a riot in the 
prison recreation area that spread to four 
housing units before it was over, with 
prisoners setting mattresses on fire and 
tossing TVs and toilets through the win- 
dows. Two weeks later, CCA fired the 
warden and his top assistant, citing 
“policy violations.” 
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CCA is not the only private-prison 
company with a record of continuing 
abuses. Prisons run by the Wackenhut 
Corporation in New Mexico have repeat- 
edly erupted in violence and disturbances. 
(Together, CCA and Wackenhut control 
75 percent of the U.S. private-prison mar- 
ket.) Between December 1998 andAugust 
1999, four prisoner-on-prisoner homicides 
were committed in Wackenhut’s New 
Mexico facilities; and then, in August, a 
guard was murdered as well. Most people 
think that kind of violence is the norm in 
America’s prisons. But the best available 
data on prison homicides — compiled by 
the Criminal lustice Institute, publishers 
of The Corrections Yearbook — show 
otherwise: In 1998, when American pris- 
ons held 1.3 million prisoners, there were 
only 59 prisoner-on-prisoner homicides. 
That’s a rate of one murder for every 
22,000 prisoners. The homicide rate in 
Wackenhut’s New Mexico facilities in 
those nine months was about one for 
every 400 prisoners — and that’s not 
counting the death of Ralph Garcia, 
Wackenhut’s guard. 

But if the company changed its ways 
after that explosion of violence, it’s hard 
to tell. In 2000 Wackenhut’s Jena Juve- 
nile Justice Facility in Jena, Louisiana, was 
shut down. A juvenile-court judge in New 
Orleans found that the youngsters held 
there had been treated no better than ani- 
mals. 

The Great Escape 

Industry executives will tell you that 
these prison-management disasters were 
isolated events, confined to a handful of 
“underperforming” facilities. But the avail- 
able evidence suggests that the problems 
are structural and widespread. 

A research project I directed in 1 999 
compared the quality of correctional ser- 
vices in a medium-security private prison 
run by CCA in Minnesota with the three 
medium-security prisons run by the state. 
We found many more operational prob- 
lems in the CCA prison — from program 
deficiencies and unreliable methods of 
classifying prisoners for security pur- 
poses to high rates of staff turnover that 
resulted in inadequate numbers of expe- 


rienced, well-trained personnel. And this 
was in a private prison that was not noto- 
riously troubled — a facility that the 
company, in fact, considered to be exem- 
plary. 

There have been few other studies 
of the quality (as opposed to the cost) of 
private-prison services; but evidence is 
mounting that serious operational prob- 
lems are not confined to just a few 
institutions. 

> An industry-wide survey con- 
ducted in 1997 by James Austin, a 
professor at George Washington Uni- 
versity, found 49 percent more 
prisoner-on-staff assaults and 65 per- 
cent more prisoner-on-prisoner 
assaults in medium and minimum secu- 
rity private facilities than in medium and 
minimum security prisons run by gov- 
ernment agencies. 

> National data reported in The 
Corrections Yearbook indicate that cor- 
rectional-officer turnover was 4 1 percent 
for the private -prison industry in 1998, 
compared with 15 percent in publicly run 
prisons. 

> A tally of news reports in 1999 
showed at least 37 escapes of adult pris- 
oners from secure private prisons that 
year. (This did not count escapes from 
juvenile facilities, from transportation 
vans, or during escorted hospital visits.) 
For comparison, one can look at New 
York’s state prisons, which hold roughly 
the same number of inmates as the entire 
system of private prisons in the United 
States. Between 1995 and 1999, there were 
only eight escapes from secure institu- 
tions in New York - a rate of less than 
two per year. 

The problems seem to be endemic 
to the enterprise - a result, in great part, 
of the private companies’ mission to hold 
down costs. Most important, wages and 
benefits substantially lower than those 
in government run prisons have resulted 
in significantly higher employee turnover, 
with dramatic ill effects. But other kinds 
of corner cutting have also taken a toll. 
Spending on prisoner health care and 
on staff training also tends to be inad- 
equate at the private prisons-another 
reason why the industry has fallen be- 
hind the public-prison system both in 
maintaining prisoners’ basic human right 
to a safe and humane environment and in 
protecting the safety of the prison staff 
and the public. 
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Yet for all that, it’s unlikely that the 
states will save much, if any, money by 
contracting with the private companies. 
Private-prison cost cutting primarily 
serves to boost company profits. As 
early as 1996, a report of the U.S. General 
Accounting Office thoroughly reviewed 
a series of academic and state studies and 
concluded that there was no clear evi- 
dence about cost savings. The most 
optimistic academic advocate of privatiz- 
ing prisons, Charles Thomas (a 
criminologist who directed the Private 
Corrections Project at the University of 
Florida) had claimed that savings of 10 
percent to 20 percent could be expected. 
But then it came to light that he’d been 
paid $3 million in consulting fees by pri- 
vate-prison corporations. He was 
penalized by the Florida Ethics Commis- 
sion, which enforces the state’s 
conflict-of-interest laws, and had to shut 
down his research institute at the univer- 
sity. 

Moreover, the financial advantage 
that may have been most attractive to 
state legislators — the private companies’ 
ability to construct prisons unhindered 
by public debt limits or by the need to get 
voter approval for bonds — has turned out 
to be the industry’s downfall. From 1991 
to 1998, according to Charles Thomas’s 
data (unfortunately, the only data avail- 
able), the growth in private adult-prison 
beds averaged 36 percent per year. But 
with the states pulling back from the 
trouble-plagued facilities and Wall Street 
reacting even more strongly to the deaths 
and scandals, the companies have found 
themselves overleveraged and undercapi- 
talized-CCH, in particular. It built new 
prisons “on spec,” assuming that con- 
tracts to fill them would follow, and by 
my estimate the company now has more 
than 8,500 prison beds standing empty. 
The firm recently came close to a finan- 
cial meltdown: Its stock lost 93 percent of 
its value in 2000, and its accountants re- 
ported a fourth-quarter loss of more than 
a third of a billion dollars. 

Human rights advocates, public em- 
ployee unions, prisoners’ rights activists, 
and student groups have not let any of 
this pass unnoticed. Thus, it should be 
no surprise that so many states are now 
backing away from for-profit companies. 

But while most state correctional 
managers are taking a hard look at the 
private-prison industry, the federal gov- 


ernment stepped up to fill the breach. Says 
Steven Logan, the CEO of Cornell Cor- 
rections: “On the federal side, there’s an 
unprecedented [new market]-to the tune 
of approximately 20,000 beds that are ex- 
pected to be set out for people to bid on 
over the next 24 months.” If Logan is 
right, the feds have been poised to take 
up a lot of the slack-and, in fact, to spur 
new construction-by showering the in- 
dustry with contracts that will be worth 
$4.6 billion over the next 10 years. (Com- 
ment: This figure is calculated from the 
announced value of the first two “CAR” 
contracts received by CCA in June 2000). 

Until recently, the Federal Bureau of 
Prisons (FBOP) had moved relatively 
slowly down the road to privatization. It 
awarded its first private-prison contract 
only in 1997-to Wackenhut, to operate a 
2,048-bed prison complex for low- and 
minimum- security federal prisoners at 
Taft, California. A second contract was 
awarded to CCA in 1998 fora 1,500-bed 
facility at Eloy, Arizona. But as the 
industry’s troubles escalated, Congress 
required the FBOP to contract for more 
private beds, insisting on private prisons 
for at least half the prisoners at the Dis- 
trict of Columbia’s prison complex at 
Lorton, Virginia, which was scheduled to 
shut down. And then the FBOP launched 
a massive privatization initiative of its 
own throughout the country. 

In part this was a response to the 
rapid growth of the federal prison popu- 
lation. Between 1995 and 1999, while the 
incarceration rate nationwide grew by 16 
percent, in the federal prison system it 
rose by 31 percent. By June of 2001, the 
FBOP was responsible for some 127,000 
sentenced criminals and perhaps 25,000 
other detainees; its prisons were operat- 
ing at 33 percent over their capacity. And 
like the state legislators before them, mem- 
bers of Congress were madly building 
new prisons (26 are currently under con- 
struction or in the development pipeline), 
searching for cheap new private-prison 
beds, and refusing to consider changes 
in the draconian sentencing laws that 
were causing most of the increase in pris- 
oners. 

In fact, the Illegal Immigration Reform 
and Immigrant Responsibility Act and the 
Antiterrorism and Effective Death Pen- 
alty Act, new laws passed by Congress 
in 1 996, have conveniently created a spe- 
cial population of prisoners - immigrant 


prisoners - whom the feds seem comfort- 
able segregating from the rest of the prison 
population and turning over to the pri- 
vate companies. 

Find and Deport 

It’s common knowledge that the 
harsh drug-sentencing laws that Con- 
gress enacted in 1986 have greatly 
increased the federal prison population. 
(In 1984 just 30 percent of federal prison- 
ers were drug offenders; today 57 percent 
are, according to a Bureau of Justice Sta- 
tistics report.) Less known is the impact 
of federal immigration policies. Since at 
least 1994, Congress has put enormous 
pressure on federal officials to find and 
deport troublesome immigrants (both le- 
gal residents and undocumented 
immigrants). In the 1996 Immigration Re- 
form Act, Congress widely expanded the 
list of crimes for which a noncitizen must 
be deported after serving his or her sen- 
tence. These crimes, called “aggravated 
felonies,” are now defined to include 
many offenses that are neither aggravated 
nor even, in many other jurisdictions, felo- 
nies. But together, the statute and the 
political pressure have fueled an all-out 
law-enforcement campaign to find crime- 
committing immigrants - even relatively 
small-time offenders and those whose 
only “crime” is attempting to re-enter the 
country - and with that has come an ex- 
plosion in the number of non-U. S. citizens 
in federal prison, the so-called “criminal 
alien” population. 

There were about 30,500 noncitizens 
serving criminal sentences in federal pris- 
ons at the end of February 2002, up from 
18,929 only eight years before. About half 
of them were Mexican citizens, 10 percent 
Colombians, 7 percent Cubans, and the 
rest an assortment of other nationalities. 
In addition, several thousand other non- 
citizens are being held in federal prisons, 
not as convicts serving criminal sen- 
tences but as pretrial or predeportation 
detainees. These include many “lifers” — 
people who have completed their criminal 
sentences in state or federal prison and 
are now supposed to be deported but 
who remain incarcerated because no 
country will take them. A U.S. Supreme 
Court ruling in June 2001, prohibited the 
indefinite detention of certain lifers, but 
according to Judy Rabinovitz, senior staff 
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counsel at the American Civil Liberties 
Union’s Immigrants’ Rights Project, the 
decision is unlikely to affect most of those 
in FBOP facilities. See: Zadvydas v. Davis, 
121 S.Ct. 2491(2001). 

Telling evidence of the federal-law- 
enforcement campaign that is targeting 
immigrants comes from Peter H. Schuck, 
a professor at Yale Law School. In 1998 
Schuck found that while immigrants (le- 
gal as well as undocumented) made up 
9.3 percent of the American population 
and a roughly comparable 7.6 percent of 
the prison population of the states, they 
made up a vastly disproportionate 29 per- 
cent of those in federal prisons. 

The “criminal aliens” in federal 
prison are apparently a relatively 
unthreatening group of prisoners. Ac- 
cording to the federal Bureau of Justice 
Statistics (BJS), about a third of them 
were sentenced for immigration viola- 
tions, and just 1.5 percent of them were 
sentenced for violent offenses (com- 
pared with 15 percent of the U.S. 
citizens in federal prison). A BJS re- 
search project found that even those 
convicted of drug sales are likely to 
have played a lesser role in the trans- 
action than did U.S. citizens convicted 
on drug-sale charges. This may also 
help to explain why these prisoners 
have been singled out for incarceration 
in privately run prisons. Criminal aliens 
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typically require only low-security pris- 
ons, since most of them have been 
classified as low-security prisoners. And 
as Mike Janus, privatization administra- 
tor at the BOP, points out, they face 
deportation at the end of their sentences 
and therefore do not require the kinds of 
education and counseling programs avail- 
able in regular federal prisons. Moreover, 
they have little if any political clout. 

Off the record, the BOP officials say 
that they’re confident they can oversee 
the private companies better than the 
states have. On the record, they say they 
are simply seeking “management flexibil- 
ity” to deal with this burgeoning segment 
of the prison population in a less pro- 
gram-rich environment than their other 
prisoners require. But that’s not far from 
acknowledging that they think they can 
get away with providing second-class 
prisons for these second-class prisoners. 


If We Build It, Will They 
Come? 

The BOP’s first request for propos- 
als to provide up to 7,500 low-security 
beds for this population was issued in 
September 1999. As phase one of the plan 
for private contractors to meet the prison 
system’s “criminal alien requirements,” it 
was called CAR-1 for short. The beds 
were to serve California, Arizona, New 
Mexico, Texas, and Oklahoma. 

A CAR-I proposal by Cornell Cor- 
rections to house almost 2,000 prisoners 
at a facility near Santa Fe that the com- 
pany hoped to lease from the state of 
New Mexico was eliminated from the 
competition as a result of vigorous 
opposition from a local coalition of im- 
migrant-rights advocates, civil rights 
and church leaders, and prison reform- 
ers. But in June of 2000, two other 
CAR-I contracts were signed with 
CCA-one for 2,304 beds at the 
company’s long-empty “spec” prison 
at California City, California, and the 
other for 1,012 beds at its Cibola facil- 
ity in Milan, New Mexico. (This is the 
facility where, some months later, 
guards tear gassed hundreds of pris- 
oners who were protesting conditions.) 
These contracts are for an initial three- 
year term, followed by seven one-year 
renewal options. They will be worth 
about $760 million over 10 years. 


For CCA, which carried more than $ 1 
billion in outstanding indebtedness in 
2000 and was in violation of its credit 
agreements, the two contracts provided 
a virtual bailout. The company’s many 
creditors were willing to extend it waiv- 
ers. But without the federal contracts, 
John D. Ferguson, the company’s new 
CEO, frankly admitted, CCA would likely 
have been forced into bankruptcy. 

A second request for proposals- 
CAR-II-was issued in July of 2000 for 
private prison beds to be located in the 
Alabama, Florida, Mississippi, and Geor- 
gia region. Five private companies and 
one Mississippi county proposed 14 pos- 
sible CAR-II sites. In the fall of 200 1 the 
field was narrowed to two recommended 
sites. The apparent winners of this 
sweepstakes are CCA and Cornell, but 
the contract awards are still pending final 
review by the BOR CCA’s proposed site 
is a “spec” prison already built by the 
company in McRae, Georgia that has been 
standing empty for almost two years. 
Cornell Corrections proposed an unde- 
veloped site in McComb, Mississippi that 
would require new prison construction 
from the ground up. 

A CAR-III solicitation was issued in 
November 2000 for three 1,500-bed facili- 
ties in California and Arizona. By the 
January 200 1 deadline, six companies, one 
town, and a sheriff’s department had sub- 
mitted 20 prospective sites. Less than a 
week later, the BOP filed public notice that 
it anticipated a CAR-IV as well, for the 
Delaware, Kentucky, Ohio, Virginia, and 
West Virginia region. 

The momentum of the contracting 
process appeared to have been slowed 
by the post-9/1 1 anthrax incidents, when 
public comments on the CAR-II environ- 
mental impact statements that were mailed 
to the BOP were held up for examination 
for possible contamination. As months 
passed with no news of the impending 
contracts for either CAR-11 or CAR-III, 
company executives remained bullish on 
the future, predicting that the “War on 
Terrorism” will increase the level of fed- 
eral contracts. In February 2002, George 
Zoley told the stock analysts who follow 
his company that Wackenhut stands to 
gain new business from stepped-up ef- 
forts to detain undocumented immigrants: 

“It’s almost an oddity that, uh... 
given the size of our country and the num- 
ber of illegal immigrants entering our 
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country that we have such a small num- 
ber of beds for detention purposes, and I 
think this has become an issue under the 
‘homeland security’ theme, and I think 
it’s likely we’re going to see an increase 
in that area.” 

Then, in mid-March 2002, a sudden 
development stunned anti-privatization 
activists in Arizona and California, the 
target states for CAR-III contracts. On 
March 15 the BOP notified public offi- 
cials that the Bureau had cancelled the 
CAR-III solicitation, citing new prison 
population projections that indicated a 
reduced rate of growth. 


The End of the Bail-Out? 

At the time of the CAR-III cancel- 
lation, the future of the FBOP “CAR” 
contracting initiatives was impossible 
to predict. No word was forthcoming 
about the status of the promised CAR- 
II contracts. No information was 
available about the new BOP forecast 
for future prison bed needs. The pri- 
vate prison industry had worked hard 
for many years to develop powerful 
political allies at the highest levels of 
the federal government. Michael J. 
Quinlan, the BOP director under the 
first President George Bush, had re- 
cently announced that he would be 
stepping down from his post as the 
chief operating officer of CCA as soon 
as a replacement could be found. But 
Norman Carlson, a director of the BOP 
under President Ronald Reagan, re- 
mained a member of Wackenhut’s 
board of directors, and so did Benjamin 
R. Civiletti, who served as Attorney 
General of the US during the Carter 
Administration. 

Meanwhile, generous federal cam- 
paign contributions ($528,000 between 
1995 and 2000) and the best lobbyists 
that money can buy have spread the in- 
fluence of private-prison companies 
beyond the personal networks of their 
executives and board members to the 
halls of Congress. There are grass-roots 
pressures for expanding private prison 
contracts, as well, coming from desper- 
ate pockets of rural America where 
prisons are seen as a source of new jobs. 
And there is every reason to expect that 
the current administration will not easily 
back off from efforts to expand 


privatization in the future. With 42 private 
prisons located within its borders, Presi- 
dent Bush’s home state of Texas is the 
world capital of the private-prison indus- 
try. 

To be sure, political opposition to 
privatization of prisons is growing. The 
private-prison industry’s record of hu- 
man rights violations, violence, and 
prisoner escapes has fueled an unusual 
alliance between prison-reform advo- 
cates and prison guards (union 
members in government-run institu- 
tions), who have stood together with 
student groups and community orga- 
nizations. Though the interests among 
these groups are often widely varied, 
the end goal is the same: to fight fur- 
ther expansion of prisons for profit. In 
most states, where prison-population 
growth is finally slowing or halting, en- 
thusiasm for privatization seems to have 
waned, and contracting opportunities 
have almost disappeared. But prison 
privatization is unlikely to be permanently 
halted in the federal system unless the 
growth of the federal prison population 
is brought under firm control. And that 
means that the effort to reform federal 
sentencing guidelines and change the 
immigration laws must continue. 

It’s a good cause. The anti-immigrant 
laws adopted by Congress in 1 996, espe- 
cially as they interact with federal drug 
laws, create particularly unfair punish- 
ments for noncitizens, most of whom are 
subject to harsh and rigid sentences for 
drug offenses, with no consideration of 
mitigating circumstances or the offender’s 
actual role in the crime. And then they are 
further punished with deportation. The 
federal plan to create and expand a huge 
second tier of segregated immigrant pris- 
ons — whether public or private — is an 
irrational and expensive way to avoid com- 
ing to terms with those fundamental 
injustices. | 

Sources: The Austin American-States- 
man, Associated Press, The Houston 
Chronicle, The Albuquerque Tribune, 
The Tulsa World, The Washington Post, 
The Lexington Herald-Leader, The New 
York Times, Current Issues in Criminal 
Justice, The Nashville Tennessean, The 
Harvard Journal of Law and Public 
Policy, The Albuquerque Journal, PR 
Newswire, Federal Register, and Com- 
merce Business Daily. 
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Hawaiian Women Prisoners File Suit Over Sex Abuse, Torture in 

Oklahoma Private Prison 


W hen the State of Hawaii opted 
in 1998 to send its female pris- 
oners to a privately run Oklahoma prison, 
it had no idea what was in store for these 
women. What ensued over the next three 
years, according to a lawsuit filed by four 
Hawaiian women, was a “widespread pat- 
tern of inmate sexual assaults” by prison 
guards, including rape, unwanted sexual 
advances and torture. 

The women are suing the Hawaii 
Department of Public Safety as well as 
the Dominion Group, the company that 
operates the Central Oklahoma Correc- 
tional Facility in McCloud. The suit 
alleges that more than a dozen women 
were raped or suffered other physical or 
mental abuse at the facility, where Hawaii 
continues to send female prisoners. Some 
of the details of the women’s complaints 
are quite disturbing. 

One Kauai woman tells how she was 
raped by a guard, became pregnant and 
then was forced to undergo an abortion 
at a prison medical facility. 

Another Kauai woman was sub- 
jected to “repeated unwanted sexual 
contact,” which included intercourse with 
a prison staff member throughout her 
entire stay at the facility. 

Another women reports that she had 
a sexual relationship with a lieutenant at 
the prison, but that she was too afraid to 
report it. According to Charlotte Hodges, 
a former case manager at the prison, the 
woman was afraid to tell on the lieuten- 
ant because if she told on him, she’d be 
“set up and go to lock up.’” 

A fourth woman had filed a griev- 
ance in September 1998 alleging that the 
same lieutenant was a “sexual predator 
against inmates,” but prison officials did 
nothing to stop the assaults. The pris- 
oner who filed that grievance alleges in 
the lawsuit that she was then drugged 
and forced to remain in her cell naked or 
in underwear, in full view of male guards. 
According to the suit, this was part of an 
effort to make her “behave.” The suit also 
claims that guards videotaped the entire 
incident. 

Nancy Conley was an internal affairs 
investigator at the prison when she 
learned of this incident. “1 just happened 


by Lonnie Burton 

to walk into the medical department one 
day and she’s in there in an isolation 
cell stark naked and heavily drugged,” 
said Conley. “She just looked at me and 
said, ‘Please help me, somebody help 
me.’” 

The woman’s clothes were then re- 
turned and she was moved to a 
segregation cell where she remained for 
four months. 

Another woman says a prison 
maintenance worker raped her in March 
2000. The suit alleges she was denied 
medical and psychiatric care following 
the attack, and that prison officials re- 
taliated against her after she reported 
the incident. 

Finally, the suit also details reports 
that sexually explicit pictures of a Hawai- 
ian prisoner and an Oklahoma prisoner 
were circulating among the prison staff 
in 1999. Hodges, who had seen the pic- 
tures, believes they had to have been 
taken by prison staff, since prisoners are 
not allowed to have cameras. 

“Rather than secure the chain of evi- 
dence and be discreet about it, they were 
shown around,” Hodges said. “[The staff] 
thought they were funny.” Hodges also 
said that the background of the pictures 
made it clear that they were taken in an 
office in the prison education building. 

The Oklahoma Department of Cor- 
rections, the Hawaii Department of Public 
Safety, and prison owner Dominion Cor- 
rectional Properties all conducted 
separate investigations into the allega- 
tions. 

The Oklahoma DOC investigation 
concluded, “there probably was some 
sexual activity that took place.” But the 
two other investigations predictably 
“turned up no proof of sexual miscon- 
duct,” according to Dominion and 
Hawaiian officials. 

Because the investigation is ongo- 
ing and the state has been sued, Ted 
Sakai, director of the Hawaii DPS, de- 
clined to answer any questions except to 
say, “We haven’t been able to substanti- 
ate any of the allegations, but the 
investigation has not closed yet.” 

The FBI, with the assistance from the 
U.S. Marshal’s Service, also investigated 


but no information is yet available on the 
outcome of that investigation. 

A spokesman for the Oklahoma DOC 
said the department will not release any 
reports related to their investigation be- 
cause they are not considered public 
record. 

The four Hawaiian women who filed 
the suit did so under the aliases of “Jane 
Doe,” fearing further retaliation from 
prison staff if they used their real names. 

The six prison employees named in 
the lawsuit, including the warden and 
deputy warden, do not work at the prison 
anymore. 

David Gierlach, the attorney repre- 
senting the women, says the six former 
prison employees named in the suit ei- 
ther engaged in the sexual abuse or failed 
to stop it. 

it is a felony in Hawaii and Oklahoma 
for a prison employee to engage in sexual 
contact with a prisoner, regardless 
whether or not the prisoner consents to 
the sex. 

However, Gierlach said, “It’s impos- 
sible for it to be consensual because of 
the circumstance of guard and inmate.” 

Sid Snell, a former captain and act- 
ing chief of security at the prison, began 
asking questions after rumors circulated 
that the prisoner had been raped and 
forced to have an abortion. Snell said that 
a guard who worked the night the woman 
was removed from the prison and taken 
to a medical facility was summoned to a 
part of the prison to admit a private car 
that was used to transport the prisoner. 
That event was so unusual that Snell fded 
a written report to document what the 
guard had told him. 

Snell, now a deputy with the Okla- 
homa County Sheriff, also arranged for a 
polygraph examination of the same 
woman as part of an investigation into 
her allegations. The woman reportedly 
passed the examination. 

Linda Phipps, a former grievance of- 
ficer and compliance monitor at the 
prison, was asked by the prison adminis- 
tration to “informally” investigate 
allegations of sexual abuse by the lieu- 
tenant accused in the suit. 
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Phipps found that other guards had 
logged incidents where the lieutenant 
had entered the prisoner’s cell at night 
and told the cellmate to leave. “The of- 
ficers were seeing this and not liking it, 
and so they told me about it,” said 
Phipps. “I went to include that as part of 
my investigation and the pages in the 
log book were torn out.” 


Hawaii sent 63 female prisoners to 
the Oklahoma facility in 1998, and despite 
all the problems, allegations and lawsuits, 
continues to send female prisoners there 
today. 

These cases only continue a pattern 
of sexual abuse of female prisoners in 
Hawaii. In the early 1990s, there were simi- 


lar accusations involving Hawaiian pris- 
oners. Two dozen guards were fired or 
charged with crimes and the state paid 
nearly $1 million to settle several lawsuits 
by female prisoners who were sexually 
abused. | 

Source: The Honolulu Advertiser 


Suicides, Staff Negligence Plague Private 
Arkansas Juvenile Prison 


I n October 200 1 , a j ust-completed 
state investigation concluded 
that Houston-based Cornell Company, 
the private firm that runs Arkansas’s 
Alexander Youth Services Center, was 
negligent for failing to monitor an at- 
risk youth who committed suicide. The 
suicide was the second in less than four 
months at the facility, and the third 
since 1997. 

The latest suicide occurred on Sep- 
tember 15, 200 1 , when 1 5 year old Kenneth 
McClain hanged himself in his cell — the 
very same cell in which a 1 6 year old boy 
hanged himself only months earlier. Both 
boys were “at-risk” prisoners, meaning a 
guard was supposed to have been watch- 
ing them at least every 15 minutes. 

But in the most recent case, investi- 
gators learned that McClain was left 
unsupervised for over two hours while 
staff had a meeting. 

“We are tremendously frustrated 
that we are once again discussing an is- 
sue like this with Cornell,” Arkansas 
Department of Human Services spokes- 
man Joe Quinn said. “There is no excuse 
at all for juveniles not being checked in 
an appropriate time frame.” Quinn labeled 
the staff’s negligence “inexcusable.” 

As part of the probe, DHS investi- 
gator Barabara Ausbrooks viewed several 
surveillance tapes from the facility. Her 
report found that not only were dormito- 
ries inadequately staffed, but “there were 
several children on close observation and 
suicide watch, it was clear the the man- 
datory 15-minute checks were not being 
done,” Ausbrooks wrote. 

Cornell claims to have “beefed up” 
its facilities, training and security since 
McCain’s suicide, noting that it has re- 
moved several bags of contraband from 


by Lonnie Burton 

the living quarters of the juveniles as- 
signed to Alexander. But Arkansas state 
Sen. Kevin Smith (D) says all these 
changes “don’t mean anything . . . un- 
less you have people observing these 
kids 24 hours a day.” 

But details from the night of 
McCain’s suicide are disturbing. A re- 
port on the suicide stated that other 
prisoners were taunting McCain for over 
an hour, shouting calls of “Do it, do it” 
and “Kill yourself, kill youself ’ over and 
over. No guard or staff member ever in- 
tervened. The report said that McCain 
had earlier threatened to kill himself and 
then covered up his cell window. Guards 
failed to check on him even after their 
calls from the end of the tier failed to get 
a reponse. 


McCain killed himself by 
the very same method and 
in the very same cell as a 
16-year-old boy only months 
earlier. 


The Arkansas State Police, DHS and 
Cornell are investigating McCain’s death. 
Cornell spokesman Paul Doucette said the 
company is working with state officials 
to “find out how the boy died.” He added 
that Cornell is “working cooperatively with 
the state to make the Alexander Youth Ser- 
vices Center a model juvenile program.” 

In addition to the suicides, the 
Alexander facility has other problems al- 
most as disturbing. There are no 
sprinklers anywhere in the facility. And 
since the doors are obviously locked, the 
kids are sitting ducks should a fire break 
out. Cornell estimates that bringing the 


facility up to fire code would cost about 
$610,000, less than half the cost of the 
$1.41 million in repairs the company says 
are needed at Alexander. The building was 
built many years ago, well before fire 
codes required sprinklers. 

Although appropriately saying that 
“We are all troubled by the suicides,” 
Quinn’s next sentence was mystifying to 
say the least: “But we still have confi- 
dence in Cornell.” 

Arkansas is paying Cornell Company 
$13 million a year to run the Alexander 
lockup, which is about half of what it cost 
the state to run it themselves. The state 
is planning to use the windfall to build 
yet more juvenile facilities. Which is per- 
haps the reason for all the “confidence” 
in Cornell. McCain’s father, Kenneth 
McClain Sr. tried to visit his son on the 
day that he committed suicide, but was 
turned away by officials who said the boy 
could not receive a visit because he had 
been in an altercation and had been moved 
to another unit. 

“If they would have just let me visit 
with my son, 1 think that would have 
made all the difference in the world to 
him,” said McCain Sr. “He probably 
would have loved to see my face. That 
would have been like sunshine after a 
rainy day.” 

Several state senators are skeptical 
of Cornell’s continued operation of the 
Alexander facility, which has been de- 
scribed as a “snake pit.” Sen. Jay 
Bradford (D) said Cornell must improve, 
but did not call for termination of the 
company’s contract. “I’m just totally 
suprised that someone who is suppos- 
edly in this business and has been for so 
many years would make such basic mis- 
takes,” Bradford said. | 
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W elcome to PLN’s 12th anniver 
sary issue. PLN first started 
publishing in 1990 and this marks 12 years 
and 144 consecutive issues. PLN is the 
longest publishing independent, pris- 
oner-produced magazine in U.S. history. 
While we have had our ups and downs 
over the years we have consistently im- 
proved the quality of our content, our size 
and expanded our readership. These are 
all goals we will strive for in the coming 
years. However, our accomplishments to 
date are very much the work of a group of 
people who have worked hard and self- 
lessly to make PLN happen. Indeed, if it 
weren’t for their efforts there probably 
would not be a PLN today. 

The people who deserve a grateful 
thank you for keeping PLN going into its 
thirteenth year include, in no particular 
order, Hans Sherrer, Allan Parmelee, Don 
Miniken, Sandy Judd, Thomas Sellman, 
Jo Wigginton, Linda Novenski, Elizabeth 
Howard, Virgil Knedlik, Ellen Spertus, 
Rollin Wright, Dan Axtell, Martin and 
Rebecca Chaney, and Walter Tillow and 
the folks at Prompt Press, as well as all of 
PLN’s writers who provide our content. 
We also owe many thanks to the lawyers 
who have provided PLN with counsel on 
everything ranging from taxes to intellec- 
tual property issues and who have 
represented us in censorship and public 
records litigation to ensure we can both 
get the information we need to report as 
well as ensuring our prisoner readers get 
PLN. This includes: Michael Gendler, 
Roger Madison, Bob Cumbow, David 
Zuckerman, Bob Kaplan, David Fathi, Don 
Evans, Brian Barnard, Bruce Plenk, Marc 
Blackman, Anne Brick, Don Specter and 
Heather McKay, Jesse Wing and Tim 
Ford, Darrell Cochran, Alison Howard 
and Andy Marr. 

Our thanks also go to our many sup- 
porters and our readers and advertisers 
who have steadfastly supported PLN and 
helped us continue our work. We would 
also like to thank everyone who contrib- 
uted to our matching grant fundraiser this 
year. We did meet our goal of raising 
$ 1 5,000 in matching funds, but we did not 
reach that amount until the deadline was 
almost on top of us. Every little bit really 
did help us to meet our goal, so many 
thanks to those who made the extra effort 


From the Editor 

by Paul Wright 

to contribute this year. We are very 
pleased with the results of the matching 
grant fundraiser, as it has helped PLN 
overcome a great deal of the difficulty in 
this past year. 

We have a number of exciting new 
projects underway for 2002, including a 
new book, a greatly enhanced index, and 
expanded selection of book titles and a 
revamped website. All of these are pos- 
sible only because of our reader’s 
support. 

We also received an extraordinary 
559 responses to our reader survey. 
The last survey we did in 1999 only re- 
ceived around 160 responses. I am 
pleased that so many readers care 
enough about PLN’s content to let us 
know what you think of it. Many read- 
ers also included very supportive and 
encouraging comments about how use- 
ful PLN is to them. 

I was surprised by how many read- 
ers said they read every issue of PLN from 
cover-to-cover and read every article in- 
side. In terms of specific topics, private 
prisons was a big favorite for prisoners 
housed in them as well as people in states 
that use them extensively. Virtually no 
readers said there were any topics they 
never read, while everyone had at least 
three topics they “always” read. 

In terms of our coverage, a lot of pris- 
oner readers would like to see PLN 
dramatically increase its coverage of crimi- 
nal law. We don’t plan to do this, beyond 
the columns we have had focusing on 
issues affecting pro se post conviction 
litigants, because there are at least six 
excellent magazines {Punch and Jurists 
and the Criminal Law Reporter, for ex- 
ample) that already do a great job covering 
that topic. However, PLN is the only pub- 
lication that covers civil rights litigation 
in detention facilities from a prisoner/ 
plaintiff perspective. Other requests were 
for more coverage of state legislation, 
parole issues, prison news, unpublished 
opinions, verdicts and settlements and 
book reviews. 

This is all fine and we will focus at- 
tention on these areas. But, we are still 
limited by our printed page limits in terms 
of how much we can cover. Especially 
when readers want us to expand our cov- 
erage, but not stop covering the other 


areas we already cover. PLN can expand 
to 40 pages per issue as soon as we can 
get an additional $500 per month to cover 
the additional printing and postage costs. 
If anyone would commit to covering 
those expenses for a one-year period (and 
that includes through advertising), PLN 
can expand immediately as we don’t lack 
for material. 

I would like to remind readers that 
we are always receptive to article sub- 
missions from readers as well as news 
clippings and information from other 
sources. If there is a particular story that 
is important to you or in your area and 
you think it would be of interest to PLN’s 
national readership, please contact me 
about the story. 

One complaint noted by a number 
of readers was the coverage of “old” 
news and cases. We strive to be timely 
but we also think it is important to be 
accurate. The past year saw problems 
with both PLN’s office and some of our 
writers that led to stories running later 
than we would have liked. We have 
addressed those problems and hope to 
stay current. 

However, as a monthly magazine 
with a 2-3 month lead-time, PLN will 
never have “up to the minute” news, 
and that is not our goal. Rather, we 
strive to provide timely information that 
is accurate, useful to our readers and 
has an angle or analysis that is miss- 
ing from other media or has been 
ignored by the corporate media. In some 
cases, we do not receive information in 
a timely manner from other sources be- 
cause other publications do not report 
it in a timely manner, or it takes a while 
to develop a story. 

PLN’s columnists are all extremely 
popular with most readers. There seems 
to be some schizophrenia on the topic 
though. A number of readers said colum- 
nists are what they liked least about PLN, 
and then on the reverse side they said 
they always read the columnists! Most 
readers feel we have enough columnists 
for now. 

Almost all of our readers liked the 
length and writing of PLN’s articles. A 
lot of prisoners said our law articles are 
too short, while most lawyers who re- 
sponded said the law articles are too long. 
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Until PLN can expand its page size we 
will be as concise as possible in our 
news and legal coverage. I was very 
pleased that almost no one found PLN 
to be too complex or too simple. We 
have always strived to make PLN use- 
ful and informative without being filled 
with legal or political j argon that makes 
it alienating or inaccessible to the 
people who need us, while at the same 
time not “dumbing down” our content 
like so many other media outlets have 
done. 

A few readers, (4 in fact), said they 
would like to see PLN run fewer or no 
ads. The overwhelming majority, espe- 
cially prisoners, want to see more ads 
for services to prisoners. Specifically, 
readers want to see ads for pen pal 
services, law books, products and ser- 
vices for prisoners and attorneys and 
legal assistance, preferably free or pro 
bono, in that order. 

PLN will duly work on increasing 
advertisers in these categories. A big- 
ger ad base will also allow us to expand 
our size and editorial content. If you 
know of businesses that deal with pris- 
oners or who provide services useful 
to prisoners, either suggest to them 
that they advertise in PLN or send us 
their contact information and we will 
send them our advertising packet. 


We are not aware of any free or pro 
bono legal services for criminal cases 
aside from the Innocence Project. There 
may be some state specific services but 
they typically have their own screening 
processes or only take court appoint- 
ments. If readers know of such services, 
let us know. An upcoming issue of PLN 
will have an article on seeking counsel in 
civil cases. PLN will continue seeking 
competent, skilled attorneys to advertise 
in PLN. 

Almost all survey respondents in- 
cluded their names so we could contact 
them if we had any questions and to ad- 
dress any concerns (usually subscription 
related) that they included in their sur- 
veys. 33 choose to remain anonymous, 
however, a few of those cases seem to be 
inadvertent. One prisoner left his or her 
name off their form despite asking us to 
get back to them about artwork. The au- 
thor should write again if they want to 
follow up on it. 

I personally read each and every sur- 
vey form that was returned. I found the 
responses valuable and informative, and 
it will help us better address our reader’s 
needs and concerns in the future. That 
said, don’t wait until the next survey to 
let us know what you think of PLN. Enjoy 
this issue of PLN and please encourage 
others to subscribe. | 


Failure to Timely Pay Filing Fee 
Dismissal Reversed 


T he Court of Appeals for the Sev- 
enth circuit held that a district 
court erred when it dismissed a prisoner’s 
suit for failure to pay the filing fee in a 
timely manner. Bernard Beyer, a Wiscon- 
sin prisoner held in a private prison in 
Tennessee, filed suit against city build- 
ing inspectors. He was assessed a partial 
filing fee and ordered to pay it within 21 
days. 

Beyer filed a motion to withdraw his 
motion to proceed in forma pauperis and 
instructed Wisconsin prison officials to 
pay the entire $150 filing fee from his 
prison release account. Three days after 
the 21 -day time limit had expired; the dis- 
trict court dismissed the suit for failure 
to prosecute. Beyer filed several motions 
to reconsider and was also told by Wis- 
consin prison officials that he could not 


use his release funds to pay court filing 
fees in the Eastern District of Wiscon- 
sin, only in the Western District. The 
district court denied the motion. 

The appeals court vacated and re- 
manded. The court noted that dismissal 
is a harsh sanction. “In the absence of 
contumacious conduct or a clear record 
of disobeying court orders, it is an 
abuse of discretion to dismiss without 
first firing a warning’ shot or imposing 
other sanctions.” 

“We conclude that the district 
court’s relatively short deadline, the 
absence of a minimal extension, and the 
dismissal with prejudice constituted an 
abuse of discretion by the district 
court.” The case was remanded for fur- 
ther proceedings. See: Beyer v. Cormier, 
235 F.3d 1039 (7th Cir. 2000). ■ 
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U.S. Cited for Human Rights Violations 

by Gary Hunter 


O n May 15, 2001, at a human 
rights conference in Geneva, 
the United States was denounced for 
its inhumane and discriminatory prac- 
tices. Amnesty International and the 
U.N. Committee Against Torture cited 
the U.S. for oppressive tactics by both 
public law enforcement and prison 
agencies. 

Of particular importance to Am- 
nesty International was the impunity 
with which two unarmed black men were 
gunned down by police in Los Ange- 
les and New York. In a 46-page report 
they demanded an end to the brutaliz- 
ing and shooting of defenseless 
suspects by police. 

A Committee report cited specific 
abuses in U.S. prisons. In their own 
words, “The committee recommends 
that the state party abolish electro- 
shock stun belts and restraint chairs 
as methods of restraining those in cus- 


tody. Their use almost invariably leads 
to breaches of... the convention.” Also 
listed were the excessive severity of 
super-max prisons and the dehumaniz- 
ing effect of chain gangs, especially in 
public. 

In addition, the conference ex- 
pressed a strong regard for the safety 
of female prisoners from sexual assault 
by guards and the practice of holding 
minors in adult jail facilities. Accord- 
ing to the conference report, “The 
committee expresses its concern about 
the number of cases of police ill-treat- 
ment of civilians and ill-treatment in 
prisons. Much of this ill-treatment by 
police and prison guards seems to be 
based upon discrimination.” 

This is new territory for the U.S., 
whose officials consider it a champion 
of human rights. Harold Hongju Koh, 
U.S. Assistant Secretary of State and 
U.S. representative at the conference, 


agrees that the issues discussed were 
of great importance and admits that the 
U.S. record is less than perfect. Am- 
nesty International noted that U.S. 
prisons, with a current population of 
two million prisoners, are overcrowded 
and conducive to various forms of tor- 
ture and abuse. 

The torture pact, ratified in 1994 
by 119 states including the U.S., is 
headed by the U.N. However, the group 
has no authority to officially impose 
sanctions. Neither has the U.S. ratified 
many of the international treaties that 
prohibit torture. Noting that the U.S. 
response to committee activity was 
nearly five years late, the U.N. body 
urged Washington to be more prompt 
with its next response due in Novem- 
ber 2001. ■ 

Source: Reuters 
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When you want to save on your inmate’s calls 
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See what our customers are saying: 
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N. Ferris, OH 
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N. Rigby, MA 
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B. Jones, WA 
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Fundamental Freedoms Falter: DOJ Guts 
Attorney Client Privilege 

by Gary Hunter 


O n October 30, 2001 the right 
to confidentiality in the attor- 
ney-client relationship was sacrificed 
on the altar of post Septemberl 1th re- 
action. The Justice Department 
bypassed traditional safe-guards as it 
amended 28 C.F.R. parts 500 and 501. 
This section of the Code of Federal 
Regulations covers prisoners sus- 
pected or convicted of potential acts 
of violence or terrorism. Under the 
guise of national security, the govern- 
ment undermined attorney-client 
privilege without the standard notice- 
and-comment process. 5 U.S.C. 553 (b) 
(B), (d) concluded that the number of 
affected prisoners would be so small 
that the conventional standard for pub- 
lic assessment was “impracticable, 
unnecessary and contrary to the pub- 
lic interest.” The Justice Department 
insists that only about a dozen prison- 
ers are affected by the rule. 

C.F.R. 50 1 .2 and 501.3, which gov- 
ern national security, violence, and 
terrorism, are not new. First enacted in 
1995, they were permanently adopted 
in 1997. \PLN, Feb. 1998.] Section 501.2 
authorizes the Director of the Bureau 
of Prisons to curtail or restrict prison- 
ers’ correspondence, visitation, media 
interviews, and telephone privileges. 
It authorizes prisoners to be placed in 
administrative detention should the 
Attorney General or any federal law 
enforcement or intelligence agency 
claim that the above privileges pose a 
threat to national security. The period 
for curtailing these liberties went from 
120 days in 1995 to one year in 1997, 
with annual reviews thereafter. Then, 
upon the determination of the Attor- 
ney General or the head of any federal 
law enforcement or intelligence 
agency, these freedoms could be cur- 
tailed for subsequent one year periods 
indefinitely. 

The 2001 change now allows this 
authority to be transferred to any 
agency under the authority of the At- 
torney General, such as federal 
marshals and the immigration service. 
Section 501.3 serves the same purpose 
and has the same guidelines as 501.2 


in the alleged interest of curtailing vio- 
lence and terrorism. 

The rules cite all of the proper pre- 
cedents, including Clark v. U.S., 289 
U.S. 1, 15 (1933) which says a client con- 
templating illegal acts “will have no 
help from the law.” And U.S. v. Gor- 
don-Nikkar, 518 F2d 972 (5th Cir. 1975) 
which says “it is beyond dispute that 
attorney-client privilege does not ex- 
tend to communications regarding an 
intended crime.” It even includes the 
tale of the prosecutor who stopped 
reading a memorandum when he dis- 
covered that it mistakenly contained an 
attorney-client conversation. So why 
worry? 

The concern lies in the attitude 
that accompanies the loss of this basic 
right to privacy. While the attorney-cli- 
ent privilege has been at risk for years, 
the idea has never before been popu- 
lar. It ignores the fact that under our 
legal system even alleged terrorists 
have rights. It also presumes that any 
lawyer is a potential terrorist and co- 
conspirator too. 

The knee-jerk reaction to the ter- 
rorist attack of September 11th has 
crippled a fundamental freedom by 
means of popular appeal. Robert E. 
Hirshon, president of the American Bar 
Association says, “no privilege is more 
indelibly ensconced in the American 
legal system” than the attorney-client 
privilege. Its roots can be traced back 
to the reign of Elizabeth 1 in England. 
This right is essential for candid com- 
munication between client and counsel 
to prepare a defense. 

This is exactly the issue raised by 
attorney Fredrick H. Cohn, who repre- 
sents convicted terrorist Mohamed 
Rashed Daoud al-’Owhali. Cohn has 
filed a notice of appeal but has not spo- 
ken to his client since the new rules 
were instituted. He expresses a serious 
concern that monitoring would impede 
his ability to communicate with his cli- 
ent and reveal defense strategies to the 
government. 

Most insidious, however, is the 
ease with which government officials 
excluded the citizens from the traditional 


notice-and-comment process. This pro- 
cedure, designed to give the public a 
voice in impending rule changes, was 
eliminated in this latest move. 

Senator Patrick J. Leahy (D-Ver- 
mont), head of the Judiciary Committee 
said that he was “deeply troubled by 
what appears to be an executive ef- 
fort to exercise new powers without 
judicial scrutiny or statutory authori- 
zation.” Members of the legal 
community and civil liberties groups 
are concerned that this latest move 
took advantage of a traumatized Ameri- 
can public to increase its share of the 
political power. The tactics used here 
evoke shades of McCarthyism as the 
potential for abuse becomes lost un- 
der the guise of patriotism. 

The language of C.F.R. 501.2 and 
501.3 adamantly insists that a prisoner’s 
1st and 6th Amendment rights are rig- 
orously protected. It guarantees that 
prisoners and attorneys will be noti- 
fied when their conversation or 
correspondence is being monitored. 
Yet, if the notice-and-comment oppor- 
tunity given to the general public is so 
easily discarded in the name of national 
security, how much more readily will 
the rights of prisoners fall by the way- 
side? 

Several states have already imple- 
mented more extreme standards against 
prisoners. Massachusetts, Virginia, 
Michigan, and New Jersey enacted 
policies to open all legal mail sent to 
any prisoner. [PLN, March 2002.] 

Many times the rights of prison- 
ers are the proving ground for the 
Constitutional process. Safeguarding 
the rights of prisoners protects the 
rights of everyone. As Senator Leahy 
says, we should search for ways to 
fight terrorism without having to for- 
feit “the freedoms that we are fighting 
to protect.” Just as pollution has a way 
of seeping into the drinking water, the 
erosion of basic freedoms at any level 
has a way of making prisoners of ev- 
eryone. | 

Sources: The New York Times and The 
Federal Register 
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High Cost of Prison Telephone Calls 
Goes to Illinois State Court 


I n a characteristically colorful opin- 
ion from Judge Richard Posner, the 
U.S. Court of Appeals for the Seventh 
Circuit breathed new life into an other- 
wise moribund lawsuit where plaintiffs 
sought relief from the exorbitant charges 
for collect telephone calls made from Illi- 
nois’ prisons and jails. 

Prisoners, their families, and a public 
interest law fimi brought a 42 U.S.C. § 1983 
action against the state of Illinois and 
certain telephone companies where they 
challenged the practice by which prisons 
and jails grant to one telephone company 
the exclusive right to provide prisoner 
telephone service in exchange for 50 per- 
cent of the revenue generated by the 
service. 

Federal and state statutes require 
telephone companies to file tariffs with 
the Federal Communications Commission 
(FCC) and the Illinois Commerce Commis- 
sion (ICC). The statutes grant the FCC 
and the ICC exclusive authority to deter- 
mine and approve the reasonableness of 
the tariffs. Under the “filed-rate doctrine,” 


a customer cannot ask the court in a civil 
rights or antitrust action to usurp the au- 
thority of the FCC or ICC by invalidating 
or modifying the approved tariff and rate 
schedule. 

Finding itself in no position to in- 
vade the province of the FCC or ICC, the 
district court dismissed the plaintiffs’ 
claims as non-justiciable and granted de- 
fendants’ motion to dismiss under the 
filed-rate doctrine. See: Arsberry v Illi- 
nois, 117 F.Supp.2d 743 (ND IL 2000). 
Plaintiffs appealed. 

On appeal, the Seventh Circuit found 
that the defendants’ practices did not vio- 
late antitrust laws nor result in 
unconstitutional taldngs, the doctrine of 
primary jurisdiction barred plaintiffs’ 
equal protection and due process claims, 
the individual defendants had qualified 
immunity given the novelty of the suit, 
the law firm lacked standing to sue be- 
cause it suffered no harm from the high 
costs of telephone conversations with its 
clients (those costs were reimbursed by 
state or federal agencies), and prisoner- 
plaintiffs were barred because they failed 
to exhaust administrative remedies as re- 
quired by the Prison Litigation Reform 
Act and 42 U.S.C. §1997e(a). 

The surviving plaintiffs denied they 
were challenging tariffs; they complained 
of the “deals” or a conspiracy between 
Illinois’ prisons and the telephone com- 
panies. Plaintiffs wanted to dissolve the 
deals in hope that competition among the 
telephone companies would lead to lower 
rates. Because plaintiffs were attacking 
not the actual tariffs but what they char- 
acterized as a “conspiracy,” Judge Posner 
wrote that, provisionally, the suit was not 
barred by the filed-rate doctrine. 

The doctrine of primary jurisdiction 
was not a bar either, said the Seventh Cir- 
cuit. That doctrine applied only to an issue 
that fell within the exclusive jurisdiction 
of the regulatory agency. If the plaintiffs 
sought only a rate change, the doctrine 
would kick in but they did not so it did 
not. The plaintiffs sought only to dissolve 
an arrangement that is preventing the tele- 
phone company defendants from 
competing to file tariffs more advanta- 
geous to prisoners, however the court 
said those claims were forfeited because 


they were not mentioned in the plaintiffs’ 
opening briefs. 

The appellate court concluded that 
dismissal of plaintiffs’ federal claims must 
be affirmed on the merits; however, since 
the state claims were not mentioned in 
the district court’s opinion, that court was 
directed to relinquish jurisdiction over the 
state claims pursuant to 28 U.S.C. 
§ 1367(c)(3) thereby allowing plaintiffs to 
seek relief in state courts. See: Arsberry v 
Illinois, 244 F.3d 558 (7th Cir 2001). 

Relief from High Cost of 
Michigan Prisoners’ Telephone 
Calls Denied 

In a separate action, recipients of 
collect telephone calls from Michigan pris- 
oners filed suit in U.S. District Court 
against long distance carriers and the 
state. Plaintiffs, who had alleged antitrust 
and telecommunications law violations, 
were denied relief. 

The court dismissed claims against 
the telephone companies by ruling that: 
the carriers came within the state action 
exception; the filed-rate doctrine barred 
challenges to the fairness of the rates; 
the FCC and not the U.S. District Court 
had primary jurisdiction; plaintiffs’ com- 
plaint failed to state a claim for rate 
discrimination; and state telecommunica- 
tions and consumer protection law claims 
were pre-empted by federal law. 

In a separate ruling, claims against 
the states were dismissed after the court 
found the state was immune from liability 
under the Sherman Act and the state ac- 
tion doctrine, the Department of 
Corrections’ agreements with the tele- 
phone companies fell within the 
governmental-exception to Michigan’s 
Antitrust Reform Act, the state was not a 
“common carrier” subject to the Telecom- 
munications Act, the filed-rate doctrine 
barred claims, the primary jurisdiction 
doctrine warranted dismissal, and claims 
under Michigan’s Telecommunications 
Act were pre-empted by the Federal Tele- 
communications Act. See: Miranda v. 
Michigan, 141 F.Supp.2d 747 (ED MI 
2001) and Miranda v. Michigan, 168 F. 
Supp.2d 685 (ED MI 200 1). ■ 
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Prison Phone Rate Case Remanded to 
South Carolina State Court 


T he United States District Court 
of South Carolina has remanded 
to state court a suit by prisoners’ family 
members against Sprint Payphone Ser- 
vices and other communications 
providers, the State of South Carolina, 
and the South Carolina Department of 
Corrections (DOC) and its prisons, alleg- 
ing that the state illegally entered into 
payphone contracts with the service pro- 
viders. 

Mildred Fair, Pamela Simpson, 
Jacqueline Anderson, Rhonda Lunsford, 
and Walter Fair are family members or 
friends of South Carolina prisoners who 
have accepted telephone calls from pris- 
oners. Prisoners have no choice of 
telephone service provider, as DOC con- 
tracts for the services. Plaintiffs fded suit 
under various South Carolina statutes 
alleging that the contracts were illegal 
because the rates are unlawful and 
uncompetitive and the defendants re- 
ceive kickbacks from the service 
providers. The defendants, citing the Tele- 
communications Act of 1996, 47 U.S.C. 
§276(b), and a federal jurisdictional stat- 
ute, 28 U. S.C. § 1 44 1 , moved for removal 
of the case to federal court. The State 


T he Montana Supreme Court held 
that prevailing party did not es- 
tablish that privacy rights of parties 
outweighed the public’s right to know 
what costs it incurred in a settlement 
agreement. 

Steve Pengra brought suit against 
Montana, contending that the State’s 
negligent acts and omissions led to the 
brutal rape and murder of his wife by a 
Montana prison probationer. Five days 
before trial, Pengra and the State settled 
the suit. The owner of Montana Law 
Week asked the State’s attorney for a copy 
of the settlement agreement for publica- 
tion. He sought the dollar amount and 
method of payment. 

While the parties were still working 
out the details of the settlement, Pengra 
fded an ex parte motion to seal the terms 
and conditions of the settlement agree- 
ment, arguing that disclosure would be 


court granted the motion, and Plaintiffs 
moved the district court to remand. 

The district court discussed statu- 
tory and case law causes for removal 
from state to federal court. The court 
then examined the defendants’ asserted 
cause of federal jurisdiction under 47 
U.S.C. §276(b), which directs the Fed- 
eral Communications Commission (FCC) 
“to create and administer regulations 
concerning the provision services, in- 
cluding both interstate and intrastate 
calls” to ensure fair compensation of 
service providers. The Court found that 
“the FCC’s regulations concerning 
payphone compensation plans are less 
than comprehensive” and “...ha[ve] left 
inmate payphone service unregulated ... 
11 F.C.C.R. 20, 541, 5q74, 143 ...” Section 
276(b) did not create a private cause of 
action and, by itself, was insufficient to 
establish federal interest or assert federal 
jurisdiction. 

The district court ordered the case 
remanded to the Court of Common Pleas 
for the State of South Carolina, where the 
issues remain live. See: Fair v. Sprint 
Payphone Services, Inc., 148 F.Supp.2d 
622 (D.S.C. 2001). ■ 


detrimental to his and his daughter’s emo- 
tional well-being and would interfere with 
their closure and healing. 

The court allowed Montana Law 
Week , the Helena Independent Record, 
the Associated Press, the Billings Ga- 
zette and the Missoulian to intervene 
in opposition to Pengra’s request. 

Following a hearing, the court de- 
nied Pengra’s motion, concluding that 
there was no privacy interest in the 
amount of monetary compensation the 
Pengra’s received and that even if there 
was a constitutionally protected privacy 
right, it did not clearly outweigh the mer- 
its of the public disclosure of the 
settlement agreement. Pengra appealed 
and the Supreme Court affirmed. See: 
Pengra v. State, 14 P.3d 499 (MT 2000). 

According to the American Jour- 
nalism Review, the state paid Pengra 
$537,500 to settle the suit. | 
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Wisconsin Ban on Sexually Explicit Materials Unconstitutional 

by Bob Williams 


T he Federal District Court for the 
Western District of Wisconsin 
has denied a motion for summary judg- 
ment finding the Wisconsin Department 
of Corrections’ (WDOC) ban on sexually 
explicit materials violated prisoners’ First 
Amendment freedom of speech and Four- 
teenth Amendment due process rights. 
The Court later approved a class action 
settlement whereby a new, more relaxed 
regulation is to be implemented. 

hi 1 994, the WDOC appointed a com- 
mittee to reevaluate the mail regulations 
governing materials entering the prisons. 
The old regulation prohibited materials 
meeting the legal standard for obscenity 
and visual depictions of sadism, bestial- 
ity, and sex involving children. The 
committee recommended, “clarifying re- 
strictions on personal photographs, 
sexual contact involving violence and 
other material raising specific concerns 
regarding security and rehabilitation.” 
The recommendation allowed magazines 
depicting nudity but not deviant sex acts 
like Playboy. Verbal descriptions of sexual 
activity in personal letters or books were 
not recommended for banning. The Wis- 
consin governor’s office then intervened 
resulting in a very broad regulation that 
was even questioned and ridiculed by 
some WDOC employees. 

In 1998, Wisconsin state prisoners 
Louie Aiello, Brian Huisman, Demian 
McDermott, Corey Keller, Dean Sabin, 
Cody Vandenberg, and Casey Fisher filed 
a §1983 class action suit against WDOC 
Secretary Jon Litscher and Administra- 
tor Richard Verhagan challenging the 
new policy as unconstitutional. The de- 
fendants filed for summary judgment. 

Before ruling on the motion for sum- 
mary judgment, the Court blasted the 
defendants for filing false and “possibly 
perjurious” affidavits. The Court discov- 
ered the ruse after reviewing numerous 
affidavits from prison guards and com- 
paring them with the guard’s depositions. 
The Court found that near identical 
boilerplate language appeared in most of 
the affidavits, such as knowledge of spe- 
cific magazines like Maxim or Vanity Fair 
causing prison problems. Then, during a 
guard’s deposition, she admitted having 
“never even heard of Maxim or Vanity 
Fair” and went on to say she’d “never 


seen a Sports Illustrated swimsuit-issue 
and had never seen inmates selling or rent- 
ing Penthouse, Cosmopolitan or the 
Victoria’s Secret catalog” despite these 
statements being in the guard’s affidavit. 

The Court found that since it is the 
defendant’s motion for summary judgment 
there is a heightened burden on the de- 
fendants to assist the court in creating a 
body of undisputed facts. Bogus affida- 
vits do not carry out that responsibility 
and the sanction will not be punishment 
but rather the court ignoring the affida- 
vits thus eliminating much evidence from 
summary judgment consideration. 

The regulation at issue, Wis. 
Admin. Code DOC § 309.04(4)(c) pro- 
hibits prison officials from distributing 
certain incoming correspondence to 
prisoners. This includes mail that is “in 
whole or in part, pornography.” Pornog- 
raphy is then defined as written, visual, 
video, or audio representation or repro- 
duction that depicts human sexual 
behavior, sadomasochistic abuse, or nu- 
dity, among other things. Materials banned 
under this regulation as reflecting human 
sexual behavior included “(1) a letter from 
an inmate to his fiancee that included a 
single reference to sex; (2) an entire book, 
because on page 127 it included a refer- 
ence to ‘handling... a shaft of smooth ivory 
... during the act of copulation’; (3)amaga- 
zine that contained an article about the 
ugliness of a prostitute’s life; (4) an issue 
of Cosmopolitan magazine, because it 
contained an article about sex; (5) an is- 
sue of Maxim magazine because it 
contained an article about oral sex; and (6) 
a letter in which a woman complained in 
detail to an inmate about the circumstances 
under which they had had sex, including 
the fact that it was unprotected.” 

Materials that have been banned 
under the nudity prohibition include “(1) 
a picture of Michelangelo’s Sistine 
Chapel; (2) art work by Herrera; (3) the 
Sports Illustrated swimsuit issue; and (4) 
issues of Vanity Fair, Rolling Stone, 
Maxim and various fitness and motor- 
cycle magazines because they contain 
advertisements or photographs that show 
a portion of a buttock or breast.” The 
Court found that “if defendant’s interpret 
the regulation to ban Michelangelo, logic 
suggests the regulation prohibits access 


to such great works of literature as the 
Bible and the writing of Walt Whitman, 
as well as countless others whose depic- 
tions of nudity and sexual intimacy are 
enlightening and inspiring rather than 
degrading and disrespectful.” Judge Bar- 
bara Crabb went on to give specific 
examples, quoting from the Bible and 
Whitman, concluding that this regulation 
could keep “much of the great work of 
western art and literature” from prisoners 
in the name of rehabilitation, security, and 
protection of female guards. 

When prisoners are found in pos- 
session of prohibited materials, even if 
written or drawn by themselves, they are 
subject to disciplinary action. This be- 
comes arbitrary when it is low-level 
personnel who decide what material vio- 
lates the regulation. 

The Court analyzed this First 
Amendment claim under the standard set 
forth in Turner v. Safely, 107 S.Ct. 2254 
(1987) which delineated four factors to 
consider in evaluating the constitution- 
ality of a prison regulation. The four prong 
analytical framework includes (1) whether 
there is a rational connection between the 
regulation and the legitimate governmen- 
tal interest it purports to regulate; (2) 
whether there are alternative means avail- 
able to exercise the constitutional right; 
(3) whether accommodation of the right 
will have an impact on staff, prisoners, 
and the allocation of prison resources and 
the extent of this impact; and (4) whether 
the regulation represents an exaggerated 
response to prison concerns. 

For guidance in applying Turner, the 
Court looked to leading cases applying 
Turner in the context of prohibiting sexu- 
ally explicit materials. In Mauro v. Arpaio, 
188 F.3d 1054 (9th Cir. 1999), a ban pro- 
hibiting items such as photographs and 
magazines showing “frontal nudity” was 
upheld. [SeePLN, April 2000.] InAmatel 
v. Reno, 156F.3d 192(D.C.Cir. ^Regu- 
lations prohibiting commercial material 
that “is sexually explicit or features nu- 
dity” were upheld. Nudity with a medical, 
educational, or anthropological content 
was not banned, nor were sexually explicit 
but non-pictorial materials. [See PLN, 
September 1999.] 

The key difference between the ma- 
terials at issue in this case and those at 
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issue in Mauro, Amatel, Frost v. 
Symington, 197 F.3d 348 (9th Cir. 1999) 
(policy limited to visual depictions of 
frontal nudity) [See PLN, November 2000] 
and other similar cases is the narrow 
range of prohibited materials upheld in 
these cases compared with the very 
broad range of materials the Wisconsin 
regulation prohibits. The Court found that 
the policy may have been aimed at the 
same legitimate governmental interests 
as these other cases and was content 
neutral, but it was not rationally related 
to its objective. The judge could not see 
how depictions of the Sistine Chapel 
could possibly impede rehabilitation. 
“This is not a matter of the state choos- 
ing rationally between opposing but 
reasonable views” since the regulation 
“sweeps so broadly as to capture much 
pictorial and written material for which 
there is no rational connection.” The regu- 
lation is so broad it also prevents 
alternative means of exercising any right 
to any material of a sexual nature. The 
regulation thus failed to pass the first two 
Turner factors. 

Using the Sistine Chapel as an ex- 
ample, the Court looked at the third 
Turner factor and failed to see how it could 
have a negative impact on others. 

Under the forth Turner factor the 
Court found a jury could view the regu- 
lation as an “exaggerated response” to 
the state’s concerns more than it could 
be explained by the state’s penological 
objectives. The Court found it hard to 
swallow that important works of art and 
literature, love letters between spouses, 
and private diary entries could jeopar- 
dize security, hamper rehabilitation, or 
increase harassment of female guards. 

Turning to the challenge that the 
regulation is constitutionally vague in 
violation of the Fourteenth Amendment, 
the Court found a split in the circuits with 
the Third Circuit holding no vagueness 
analysis is needed if the regulation 
passes the Turner tests (see Waterman 
v. Farmer, 1 83 F.3d 308 (3rd. Cir. 1 999) and 
the Ninth and D.C. Circuits holding oth- 
erwise ( Mauro and Amatel, respectively). 
The Court sided with the latter circuits 
and declared that the state coidd not have 
it both ways. That is, either they stand 
by their interpretation which bans the 
Sistine Chapel, the Bible, and love let- 
ters, and is thus in violation of the First 
Amendment under the Turner standard, 
or they “disavow such interpretations” in 
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which case it could be reasonably con- 
cluded “that the regulation is so vague” as 
to be subject to arbitrary enforcement and 
thus violates the Fourteenth Amendment. 

After summary judgment was denied, 
the WDOC entered into a settlement 
agreement whereby the prison porn ban 
would be extensively modified. The new 
regulation follows the framework upheld 
in the other cases noted above in nar- 
rowing the definition of nudity. Medical, 
educational, and anthropological nudity 
is no longer prohibited nor are sexually 
explicit written materials unless they meet 
the standard for obscenity applicable to 
all people, free or not. The Sistine Chapel, 
diaries, letters, literature, educational ma- 
terials and mainstream magazines should 
no longer be banned under the newly 
implemented regulation. 

The WDOC also agreed to provide 
training for current guards, and for guards 
who repeatedly err in implementing the 
new regulation. The list of prohibited ma- 
terials and the Internal Management 
Procedure will be updated every six months 
and will be available to all prisoners. 

Judge Crabb approved the proposed 
settlement on February 9, 2001, after re- 
viewing 861 objections filed by class 
members (less than 5% of the 20,000 mem- 
ber prisoner class). These objections 
mainly focused on the new regulation 
being vague and still banning frontal nu- 
dity. Others objected that a settlement 
would prevent a ruling on the merits and 
damages, would still violate the First 
Amendment, would not provide for the 
return or reimbursement of improperly 
seized materials, and would vest too much 
discretion in the guards. 

The Court found that the settlement 
was fair and consistent with its interpre- 
tation of Mauro and Amatel. The expense 
of protracted litigation, while most likely 
finding the old regulation unconstitu- 
tional, would still not result in a regulation 
more advantageous from the one pro- 
posed. The settlement leaves class 
members free to pursue damages for past 
deprivations, and it provides for reten- 
tion of banned items until an appeal is 
made or reimbursement if they are not re- 
tained. The Court found that the 
settlement’s training provisions coun- 
tered the objections on guard’s excess 
discretion. See: Aiello v. Litscher, 104 
F.Supp.2d 1068 (W.D.Wis. 2000) and 
Settlement Agreement in Case No. 98-C- 
791-C. 
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Before this summary judgment the 
state tried to have this action dismissed, 
claiming that available administrative rem- 
edies were not exhausted under 42 U. S.C. 
1997e(a). This was rejected as well as an- 
other claim that a declaratory ruling must 
be sought under state law (Wis. Stat. § 
227.41) pursuant to Wis.Admin.Code § 
DOC 310. This was also rejected, as it 
would only reach the “absurd result” of 
the WDOC sitting in judgment of itself. 

In a similar challenge to § DOC 
309.04(4)(c), a Wisconsin state circuit 
court dismissed an action brought by Jef- 
frey Endicott who challenged the WDOC’s 
ban on cassette tapes that were porno- 
graphic in nature. The Court held that 
Endicott had failed to plead exhaustion 
of remedies required by Wis. Stat. § 
801.02(7) (1997-1998). While failure to plead 
exhaustion can be “fatal to the complaint,” 
the Wisconsin Court of Appeals held that 
this is true only where exhaustion is not 
‘“shown to be futile.” The Court held that 
having “an administrative agency deter- 
mine the constitutionality of a statute 
plainly fits that definition” and reversed 
the lower court. See: State v. Endicott, 
2001 WI 105, 245 Wis.2d 607. ■ 
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Oregon Passes Pay-to-Stay Law 


T he 2001 Oregon Legislature 
unanimously passed Senate Bill 
(SB) 183, authorizing, but not requiring, 
the Oregon Department (ODOC) to as- 
sess prisoners for costs associated with 
their imprisonment, including “but . . . not 
limited to, such items as medical care, 
room, board, administrative costs and 
other costs not otherwise excluded by 
law.” 

SB 183 amends ORS 179.620(1) to 
provide that a “person and the personal 
estate of the person, or a decedent’s 
estate, is liable for the full cost of care” 
and Section (2) of that statute provides 
that: “while the person is liable for the 
full cost of care, the maximum amount a 
person is required to pay toward the 
full cost of care shall be determined 
according to the person’s ability to 
pay.” ORS 179.701 authorizes the 
ODOC to determine “the cost-of-care 
rates for a person.” 

In determining a prisoner’s ability to 
pay, SB 183 requires the prisoner to “pro- 
vide all financial information requested . . 

. that is necessary to determine the 
person’s ability to pay.” 

It also authorizes the ODOC to “use 
any information available to the agency, 
including information provided by the 
Department of Revenue from personal 
income tax returns . . . and elderly rental 
assistance claims.” If a prisoner or au- 
thorized personal representative “fails to 
provide evidence to demonstrate an in- 
ability to pay full cost of care, the (ODOC) 
may determine the person has the ability 
to pay the full cost of care.” 

SB 183 amends ORS 179.640 to re- 
quire the ODOC to establish rules for 
determining prisoners’ ability to pay. 
Those rules “shall require, in addition to 
other relevant factors, consideration of 
the personal estate, the person’s need for 
funds for personal support after release, 
and the availability of third-party benefits 
such as, but not limited to, Medicare or 
private insurance.” SB 183 defines “per- 
sonal estate” as “all income and benefits 
as well as all assets, including all personal 
and real property of a living person, and 
includes assets held by the person’s au- 
thorized representative and all other 
assets held by any other individual or 
entity holding funds or receiving benefits 
or income on behalf of any person.” How- 


ever, ORS 179.640( l)(b) also requires the 
ODOC to “consider the person’s needs 
for funds to pay for the support of the 
person’s children and to pay any mon- 
etary obligations imposed on the person 
as a result of the person’s conviction.” 

ORS 179.640(5) provides that at “any 
time during the person’s stay at the state 
institution or within 36 months from the 
date the person is released, if the agency 
receives new financial information that 
shows a change in the person’s financial 
circumstances, the agency shall consider 
the changed circumstances and issue a 
new ability-to-pay order.” Section (6) of 
that statute provides that “orders issued 
after the person is released may not re- 
quire the person to make payments 
toward the cost of care for more than 36 
consecutive months following release.” 
But the ODOC “may collect beyond the 
36-month period any payments that be- 
came due but were not paid within the 36 
months following release.” 

ORS 1 79.640(7) authorizes a prisoner 
who “disagrees with any ability-to-pay 
order” to “request a contested case hear- 
ing.” However, it is not clear whether the 
prisoner or the ODOC would have the 
burden of proof as to ability-to-pay, or 
what that burden is. 

SB 183 amends ORS 179.653 to pro- 
vide that if any person or authorized 
representative refuses to pay for the cost 
of care as ordered . . . the amount unpaid 
plus interest shall be a lien in favor of the 

State of Oregon The lien shall be upon 

the title to and interest in the real and 
personal property of the personal estate.” 
Additionally, ORS 179.745 authorizes the 
ODOC to “take title to real and personal 
property to carry out the provisions of’ 
SB 183. 

The ODOC suggests that the av- 
erage cost of care for prisoners is 
currently $65 per day, or $23,725 per 
year. SB 183 became effective October 
2, 2001, but the ODOC has not yet es- 
tablished rules for determining ability 
to pay, as required by ORS 
179.640(l)(a). ODOC Spokeswoman 
Perrin Damon told The Oregonian 
newspaper in June 2001, that the ODOC 
didn’t yet know how many of its 10,500 
prisoners SB 183 would apply to, but 
said the best guess was that it was only 
a small percentage of prisoners. | 


Grievance Retaliation 
States Claim 

T he court of appeals for the 
Eighth circuit held that a district 
court erred when it dismissed an Arkan- 
sas prisoner’s claim that he was 
subjected to false disciplinary charges 
in retaliation for filing grievances 
against a prison employee. The court 
upheld the dismissal of a claim chal- 
lenging the loss of good time credits 
where the infraction was supported by 
independent evidence of guilt. 

Walter Farver, an Arkansas state 
prison, filed suit claiming a prison 
guard retaliated against him by filing 
two false disciplinary charges against 
him because he had filed grievances 
against him. Farver also claimed he was 
subjected to urine tests in retaliation 
for filing grievances, at least one of the 
tests showed drug use for which he was 
infracted, found guilty and punished. 
The district court dismissed the com- 
plaint for failing to state a claim under 
Federal Rule of Civil Procedure (FRCP) 
12(b)(6). 

The court of appeals affirmed in 
part, reversed in part and remanded. 
The court upheld dismissal of the urine 
test claim because Farver was found 
guilty of drug use and lost good time 
credits that had not been restored ad- 
ministratively or by any court. See: 
Edwards v. Balisok, 117 S.Ct. 1584 
(1997). The court noted that infractions 
supported by “some evidence” that the 
prisoner committed the infraction also 
negates retaliation claims. 

The court held that it was error for 
the district court to dismiss Farver ’s 
false disciplinary claim because the 
charges were later dismissed. It is well 
established that retaliation against pris- 
oners who file grievances is 
unconstitutional. That the false infrac- 
tion is later dismissed does not impact 
the prisoners’ retaliation claim. 

The lower court also erred in dis- 
missing Farver’s claim that he was 
transferred to a prison farther from his 
home after he questioned a prison 
employee’s right to deny him legal as- 
sistance. The case was remanded for 
further proceedings. See: Farver v. 
Schwartz, 255 F.3d 473 (8th Cir. 2001). 
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$400,000 Settlement in Oklahoma Jail Failure to Protect Suit 


O n April 19, 200 1 , the insurer for 
the Garfield county jail in Okla- 
homa agreed to pay $400,000 to a former 
jail prisoner who was attacked and 
beaten by his cellmate. On April 26, 
1998, Larry Thomas, then 58, was im- 
prisoned in the Garfield county jail for 
five days to serve a sentence of driv- 
ing while impaired. Thomas was 
attacked and severely beaten by his 
cellmate, Brett Overfelt. Thomas now 
resides in a nursing home and he suf- 
fered long term, permanent injury. 

Thomas filed suit in federal court 
claiming that jail officials failed to pro- 
tect him from attack. The county’s 
insurance company settled the case 
shortly before it was scheduled to go 
to trial by paying Thomas $400,000 in 
damages. In September 2000, Overfelt 
pleaded no contest to four felony 
counts of assault related to his attack 
on Thomas and was sentenced to five 
years in prison. 

The Garfield county jail is usually 
overcrowded and lacks segregation 


space. The jail has also been cited for re- 
peated violations by state jail inspectors. 
Attorney Mark Hammons represented 
Thomas. In a statement to media, 
Hammons said another of his clients, Jer- 
emy Birchfield, had settled a lawsuit for 


O n August 28, 2001, New York 
state prison officials agreed to 
pay $5,000.00 to settle a prisoner’s law- 
suit that he was beaten by prison guards 
and then denied medical care. In 1993, 
prisoner Easton Beckford, who is also 
wheelchair bound, was attacked and 
beaten by guards at the Shawangunk 
Correctional Facility. He was then denied 
medical treatment for his injuries. When 
Beckford requested a shower, guards 
threw urine and water on him. 

Beckford filed suit in 1996 claim- 
ing that this treatment violated his 


$150,000 over injuries he sustained while 
inthejail. OnJuly 1,2001, the county lost 
its liability insurance. | 

Source: The Oklahoman 


Eighth amendment right to be free 
from cruel and unusual punishment. 
The district court partially denied the 
defendants’ motion to dismiss the 
case, after which the defendants 
agreed to settle the case. The defen- 
dants denied all wrongdoing and 
paid Beckford $5,000.00 in exchange 
for dismissing the suit. Beckford, a 
successful pro se litigant who has 
won several other cases, represented 
himself pro se in this lawsuit. See: 
Beckford v. Mann, USDC NDNY, Case 
No. 96-CV-743NAM/RWS. ■ 


New York Assault and Medical Case 
Settled for $5,000 



Compare 15 V 2 $ to the 69$ per minute that you may be paying now ill 
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visITour^website www.inmatefamilyservices.com 


1 -866-4INMATE (1-866-446-6283) 

24 HOURS A DAY 
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Arizona DOC’s Endless Isolation of Suspected 
Gang Member Enjoined 

by Roger Smith 


A federal District Court in Arizona 
recently enjoined Arizona De- 
partment of Corrections (ADOC) 
officials from indefinitely isolating a 
prisoner whom they suspect to be a 
gang member. 

Mark Koch, an Arizona prisoner and 
successful prison litigator of long stand- 
ing, was placed in solitary confinement 
(SMU II) in 1 996 at the Florence, Arizona 
prison where he is incarcerated. He was 
so confined after ADOC officials labeled 
him a gang member. 

The only evidence that Koch might 
be a gang member was (1) a 1981 photo 
taken at a prison rodeo showing Koch 
with purportedly known Aryan Brother- 
hood (AB) members; (2) Koch was 
purportedly seen speaking to AB mem- 
bers; and (3) two lists of names confiscated 
from purported AB members, which in- 
cluded Koch’s name. On this evidence, 
Koch has been in solitary confinement for 
five and a half years. This lawsuit ensued. 

After three days of trial in April 200 1 , 
all defendants were granted qualified im- 
munity from monetary damages based on 
Harlow v. Fitzgerald , 457 U.S. 800, 818 
(1982). This was because there was no 
precedent establishing that Koch’s long- 
term isolation for being a suspected 
gang-member would violate the U.S. Con- 
stitution. 

The court next considered Koch’s 
request for injunctive relief. The focus 
was on whether Koch’s isolation 
amounted to a deprivation of his right 
to due process of law under the 14th 
Amendment to the U.S. Constitution 
by imposing upon Koch an “atypical 
and significant hardship ... in relation 
to the ordinary incidents of prison life.” 
Sandin v. Conner, 515 U.S. 472, 484 
(1995). 

The court found that Koch had a lib- 
erty interest at stake, considering the 
“conditions” of his “confinement” and 
the “duration of the deprivation at issue.” 
Sandin, 515 U.S. at 486. 

The court characterized the condi- 
tions in SMU II as “draconian.” It 
recognized that Koch was locked in his 
cell 165 out of 168 weekly hours, and 
that his 3 weekly hours out of his cell 


were spent in shackles. The court rec- 
ognized that Koch got only 8 minutes 
to shower and shave, and that he was 
never allowed contact with anyone but 
ADOC guards. Thus, the hardship was 
atypical and significant under Sandin. 

The court also recognized that the 
duration of Koch’s isolation was virtu- 
ally endless. The only way out of SMU 
II would have been for Koch to pro- 
vide names of AB members to ADOC 
officials. Had he done that, those offi- 
cials would have transferred him to 
SMU I, protective custody. This is so 
because Koch’s life would have been 
in danger for having “snitched” on 
other AB members, should he return to 
the prison’s main population. 

Since conditions in SMU I and 
SMU II are identical, even if Koch had 
provided the names, his circumstances 
would never have improved. Addition- 
ally, prisoners in SMU II are not 
considered for parole. To his credit, 
even though Koch’s choices were to 
provide names or die of old age in SMU 
II, he never provided names, if he even 
knew any, to ADOC. 

The court concluded that Koch’s 5 
1/2 years in SMU II, with no end in sight, 
gave rise to a protected liberty interest 
under Sandin. 

Finally, the court found that Koch’s 
solitary confinement violated his right to 
due process under the 14th Amendment 
because there was not “some evidence,” 
Superintendent v. Hill, 472 U.S. 445, 454 
(1985), having “some indicia of reliabil- 


I n December 2000, the Clackamas 
:ounty jail in Oregon settled a law- 
suit with Stephen J. Thom for $197,000. 
On July 24, 2000, Thom, who suffered 
brain damage in a 1981 accident, was 
drunk and brought to the jail’s book- 
ing section. While he was handcuffed, 
jail sergeant Daniel McClean beat him 
and shocked him three times with a 
taser stun gun. Another jail guard, Paul 
Combs, goaded McClean into beating 
and shocking Thom further. 


ity,” Cato v. Rushen, 824 F.2d 703, 705 
(9th Cir. 1987), that Koch had committed 
any overt act to warrant such lengthy 
confinement under the draconian condi- 
tions of SMU II. Even if Koch were an 
AB member, concluded the court, status 
alone would not be enough. 

In the end, ADOC was enjoined 
from further confining Koch in SMU II 
and ordered to release him therefrom. 
This is an unpublished ruling. For the 
pre-trial ruling, see: Koch v. Lewis, 96 
F.Supp.2d 949 (D.Ariz. 2000) [PLN, July 
2001 p. 25], 

This case is significant because 
federal courts rarely order prisoners 
released from segregation. If upheld 
on appeal, this case will prove help- 
ful to prisoners across the country 
being held indefinitely in segregation 
units based on nothing more than the 
suspicion they are gang members. 
The case suggests that even an ad- 
mitted gang member cannot be 
indefinitely isolated without first 
having violated some rule. 

Additionally, the opinion cites nu- 
merous law review articles and 
unpublished opinions discussing 
prison gang policies and the harmful 
psychological effects of prolonged iso- 
lation. 

After the court issued its ruling, 
the defendants kept Koch in segrega- 
tion at a different prison. Koch moved 
for contempt sanctions, and the court 
ordered the defendants to increase Koch’s 
interaction with other prisoners. | 


McClean was convicted of assault- 
ing Thom and other jail prisoners on 
July 3, 2001, and sentenced to five 
months in jail. Thom filed suit over the 
assault and the jail settled the suit by 
paying him $ 197,000. The jail previously 
settled another beating suit filed by one 
of McClean’s other victims for $ 100,000. 
■ 

Source: The Oregonian 


Oregon Jail Settles Taser Suit for $197,000 
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The JUSTICE Lobby 

Joint Undertaking for Social Transformation, I ndividual & Community Empowerment 

LET US WORK TOGETHER FOR JUSTICE! 

THE JUSTICE LOBBY seeks your help in reforming 
• the Prison System • the “Justice” System 
• the Economy and • Society 


T he mission of the justice lobby is 

to unite organizations and individuals to 
change the prison system which oppresses 
and cripples the lives of millions of Americans, 
both “inside” and “outside.” This means chang- 
ing the laws and procedures of the justice system, 
empowering the communities that prisoners and 
their families live in, and reforming the society 
which created and supports the twisted prison/ 
justice systems. 

Many organizations are working on prison reform, 
legal reform, and economic and social reforms. 
While some legislators listen to these voices, most 
listen only to supporters who vote for them. Leg- 
islators would listen carefully, however, if these 
organizations were backed by a broad member- 
ship of millions when appearing before a commit- 
tee hearing, when contacting individual legisla- 
tors, and w'hen promoting candidates for office 
who are committed to reforms. 

In the November 2000 elections, more than 100 mil- 
lion eligible voters did not vote, including most 
of the 35-40 million people crippled or crushed by 
the Prison-Industrial Complex. If these prisoners’ 
families, friends, and communities — or even one 
quarter of them — were to join The Justice Lobby, 
we could change the whole U.S. economic, social, 
and political reality by supporting organizations 
laboring to reform the System. One hundred mil- 
lion new voters, plus the millions already seeking 
change, could swamp either or both the Demo- 
crat or Republican parties, pull the Democratic 
Party back to its liberal roots, or build the Green 
Party or any other party into the leading reform 
party, restoring democracy and economic, legal 
and social justice. 

We do not ask for Big Money — just enough to 
communicate with members. A large membership 


doesn’t need costly media advertising because 
they have something more valuable — votes! 
Working with existing organizations, we can in- 
form members of issues and candidates in every 
legislative district in the country and direct votes 
to candidates who support our causes. 

Democratic Congresspersons have introduced 
laws to stop mandatory sentencing for possession 
of marijuana and to reduce the idiocy of the drug 
laws. The Greens arid others are insisting on prison 
reforms. Voters in Arizona and California have 
passed laws mandating rehabilitation rather than 
imprisonment for drug users; and Alaska, Arizona, 
California, Colorado, Maine, Nevada, Oregon, and 
Washington have passed laws allowing medical 
use of marijuana. Most states face problems build- 
ing or even maintaining, prisons and are paroling 
inmates faster than previously. If we stimulate dis- 
illusioned non-voters to unite with existing "re- 
former” organizations, we can make significant 
political changes in the next several elections. The 
only way we can bring about change is to UNITE 
AND VOTE! 

To become a member of The Justice Lobby, send 
us your name and address, one dollar or more, or 
four or more names and addresses of persons you 
think would join The Justice Lobby and who 
would commit to register and vote in November 
2002 and 2004. (Let us know that you learned of 
The Justice Lobby through PLN.) 

Prisoners! Help us reach your family members, 
friends, and others. Those hundred million eligible 
non-voters can make a difference in 2002 and es- 
pecially in 2004! Please send your name and ad- 
dress and as many eligible voters’ names and ad- 
dresses as you can to: 

THE JUSTICE LOBBY 
P.O. Box 55070, Pittsburgh, PA 15207. 
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TDCJ-ID Must Provide Procedures for Prisoners to Identify 
Evidence Supporting Grievances 

by Matthew T. Clarke 


A Texas court of appeals has ruled 
that the Texas prison system is 
required by law to provide procedures for 
a prisoner to identify evidence to sub- 
stantiate the prisoner’s claim. 

Charles William Ingram, Jr., M.D., a 
Texas state prisoner, sued Wayne Scott, 
the Executive Director of the Texas De- 
partment of Criminal justice (TDCJ), 
alleging that Scott was violating Section. 
501.008 of the Texas Government Code 
which governs TJCJ’s development of a 
system to handle prisoner grievances. 
Ingram asked that the district court issue a 
writ of mandamus ordering Scott to com- 
ply with Section 501.008. Both Scott and 
Ingram filed motions for summary judg- 


Attention Prisoners 

By subscribing or renewing your 
subscription to PLN for multi-year periods 
you avoid missing any issues of PLN as well 
as save us the staff time and resources needed 
to send you periodic renewal notices. 

For a limited time we are making this 
special offer. Subscribe to PLN now, or extend 
your existing subscription for four years ($72) 
and we will send you, ABSOLUTELY 
FREE, your choice of one of the following: 

I I Legal Research: How to Find and 
Understand the Law’, 7th Edition, by 
Nolo Press. A $24.95 value. 

or 

~f\ The Celling of America: An Inside 
Look at the U.S. Prison Industry >, the 
critically acclaimed PLN anthology now in 
its third printing. A $ 1 9 . 9 5 value. 

An offer like this is too good to last 
forever, so prisoners renew your subscription 
for four years now by sending S 72 and let us 
know which of the two books you would 
like to receive. Send payment to : 

Prison Legal News 
2400 NW 80th Street, PMB 148 
Seattle, WA 98117 

Or phone in your credit card order by calling 
(206)246-1022. 

Offer applies only to prisoner 
subscribers and does not apply in conjunction 
with any other discount offers. 


ment. The district court granted Scott’s 
and denied Ingram’s. Ingram appealed. 

The Court of Appeals of Texas at 
Austin held that Scott failed to establish 
the affirmative defenses of official and 
sovereign immunity raised in his motion 
for summary judgment. Furthermore, “the 
defense of official immunity is inapplicable 
here, where Ingram is seeking to compel 
Scott to perform a non-discretionary act. 
Section 501.008 requires that the 
Department’s grievance system must pro- 
vide procedures ... for an inmate to 
identify evidence to substantiate the 
inmate’s claim’ Tex. Govt Code Ann. § 
501.0088(b). While Scott has discretion 
to decide the structure of those proce- 
dures, it is mandatory that such 
procedures be in place. Official immunity 
is not a defense to a suit arising out of 
the non-performance of a ministerial act.” 

The court of appeals also held that 
sovereign immunity is not applicable. 
Sovereign immunity shields public of- 
ficials from damages in some cases, but 
Ingram did not seek damages. There- 
fore, the summary judgment could not 
have been properly granted on the ba- 
sis of sovereign immunity. 
Furthermore, both official and sover- 
eign immunity are affirmative defenses, 
which must be pled and proven by the 
defendant. Flowever, in his motion for 
summary judgment, Scott merely listed 
the elements of the immunity defenses 
and stated that Ingram had failed to 
disprove Scott’s entitlement to the de- 
fenses. This is insufficient to prove an 
affirmative defense as the burden to 
prove entitlement is on Scott and there 
is no burden of proof on Ingram. 

in his motion, Scott claimed that 
Ingram had failed to prove Scott’s fail- 
ure to comply with Section 501.008 
because the statute contained no re- 
quirement that the procedures be in 
writing and grievance investigators had 
the discretion to interview witnesses 
and obtain other evidence. Ingram had 
countered that, if the identification of 
evidence was left to the grievance 
investigator’s discretion, it ran afoul of 
Section 501. 008 ’s mandate that the De- 


partment must provide such proce- 
dures for every grievance. 

Via affidavit, Ingram had offered 
proof of a conversation with a grievance 
investigator in which the investigator told 
Ingram that he did not personally inves- 
tigate each grievance he received and was 
unable to find or discern any policy re- 
garding a procedure for identifying 
evidence supporting a prisoner’s griev- 
ance. Ingram also submitted proof of a 
specific instance in which a key witness 
was not interviewed. 

Viewing all this evidence in the light 
most favorable to Ingram, the Court of 
Appeals held that Scott had failed to es- 
tablish his entitlement to judgment as a 
matter of law. “Scott’s grounds for seek- 
ing summary judgment boil down to the 
argument that the procedures need not 
be in writing under the statute. Flowever, 
Scott produced no evidence that the De- 
partment has any unwritten procedures .. 

. . Furthermore, we believe Scott’s con- 
tention that the procedures do not have 
to be in writing flies in the face of com- 
mon sense.” 

Turning to the issue of whether the 
district court erred in denying Ingram 
summary judgment, the court of appeals 
noted that during discovery Scott admit- 
ted that “there is no written procedure 
for an inmate to identify evidence to sub- 
stantiate the inmate’s claim in the prison 
grievance procedure in Texas as required 
by § 501.008 of the Texas Government 
Code” and other admissions relating to 
the total lack of such a procedure. “The 
deemed admissions clearly establish as a 
matter of law Ingram’s contention that 
section 501.008(b)(1), a nondiscretionary 
act, is being violated.” Thus, Ingram was 
entitled to judgment as matter of law. 
Therefore, the court of appeals reversed 
the district court’s judgment granting 
summary judgment for Scott and re- 
manded the cause to the district court 
with instructions to grant Ingram sum- 
mary judgment and issue a writ of 
mandamus requiring Scott to comply with 
section 50 1 .008(b) of the Texas Govern- 
ment Code. This is an unpublished 
opinion. | 
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Ohio Supreme Court Rules Indigent Sex 
Predator Gets Paid Expert Witness 


T he Ohio Supreme Court has held 
that an indigent defendant in a 
sexual predator classification hearing is 
entitled to an expert witness at state ex- 
pense “if the court determines, within its 
sound discretion, that such services are 
reasonably necessary to determine 
whether the offender is likely to engage 
in the future in one or more sexually ori- 
ented offenses within the meaning of 
[Ohio’s Sexual Predator Law].” The deci- 
sion affirms and modifies an appeals 
court decision overturning a Cuyahoga 
County Court of Common Pleas’ finding 
that an Ohio prisoner is a sexual preda- 
tor. 

Lewis Eppinger was convicted at trial 
in 1989 of rape, kidnapping, and assault. 
In 1997, at a sexual predator classifica- 
tion hearing, Eppinger ’s counsel filed a 
motion for a psychological/psychiatric 
expert to be appointed to evaluate 
Eppinger to see if he met the criteria for a 
sexual predator, as defined by Ohio Re- 
vised Code (R.C.) §2950.0 1(E). The trial 
judge denied the motion, saying, in part, 
“the Court denies the motion ... and will 
take the testimony of a gypsy over those 
people in attempting to predict the fu- 
ture conduct of an individual.” The court 

$377,500 Awarded in 

I n September 2 001, a federal jury in 
Memphis, Tennessee, awarded 
$377,500 in damages to the estate of a 
mentally ill jail prisoner killed by 
guards. In November 1996, Calvin 
Shaw, a paranoid schizophrenic, was 
arrested on sexual assault charges and 
imprisoned at the Davidson county jail. 
Three days later, Shaw was to be moved 
to an isolation cell after threatening 
prisoners and attacking a guard. 

Jail guards Bryan Brewster, Larry 
Craig Pearson and Timothy Anthony 
attempted to move Shaw to isolation. 
A sheriff’s investigation concluded the 
guards used excessive force. Shaw suf- 
fered a nosebleed, which had 
apparently stopped bleeding, then be- 
gan clawing at his nostrils. The guards 
responded by applying gauze, tape 


also denied defense counsel opportunity 
to cross-examine or confront witnesses 
and concluded, based on the judge’s rec- 
ollection of Eppinger ’s trial, that Eppinger 
is a sexual predator. 

On appeal, the Supreme Court be- 
gan with an extended recitation and 
discussion of R.C. Chapter 2950, which 
controls sexual predator adjudications. 
The Court held that “... trial court’s de- 
nial [of an expert witness] was not so 
prejudicial that it amounted to plain er- 
ror.” The Court stated that a sexual 
predator hearing must not be “perfunc- 
tory in nature,” but must uphold the 
defendant’s statutory rights. 

The Supreme Court ruled that a court 
must consider a defendant’s motion for 
expert assistance. The Court sharply criti- 
cized the trial judge’s stated preference 
for gypsies over expert witnesses and af- 
firmed the appeals court order that 
Eppinger be afforded an expert witness 
on rehearing. The Court also excoriated 
the whole course of the trial judge’s hear- 
ing by contrasting that hearing with the 
Supreme Court’s concept of a “model 
sexual offender classification hearing.” 
See: State of Ohio v Eppinger, 91 Ohio 
St.3d 158 (Ohio 2001). ■ 

Tennessee Jail Death 

and a hood over his head and then took 
him to a hospital where he was pro- 
nounced dead of asphyxiation within 
an hour of arrival. 

Shaw’s mother, Margaret Dowdy, 
filed suit in federal court claiming the 
Davidson County Sheriff’s department 
violated Shaw’s rights by killing him. 
A jury agreed and awarded Dowdy 
$377,500 in damages. $187,500 in dam- 
ages was awarded against Davidson 
County; $187,500 was awarded against 
Prison Health Services, the jail’s pri- 
vate, for profit health services 
contractor, and $2,500 against Brewster. 
Apparently the defendants did not ap- 
peal the verdict because the local 
county board voted to authorize the 
damage payment. | 

Source: The Tennessean 


Break the 

Inmate Telephone System 
Stranglehold! 

Our service allows families to 
receive calls at the local prison 
collect call rate plus 8 cents per 
minute long distance. 

No processing or application 
fees of any kind. Pay only the 
phone company and long 
distance bills. 

International Service 
is also available 

Sign Up Online: 
http://www.privatelinesinc.com 

or call toll free 24 hrs a day 7 
days a week 

866-DIALPLI 

(866-342-5754) 


TON-80 PRESENTS... m 

Oregon Farms 

Pre-packaged mail order foods 

Cured Meats 
Fine Cheeses 
Assorted Nuts 


NOW YOU 


We carry ALL the meats! 
We carry ALL the cheeses! 
We carry ALL the nuts! 

We carry top brands too! 


CAN ORDER 
WHATEVER 
YOU WANT 
FROM ONE 
COMPANY... 
US! 


If we don’t have what you 
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Illegal Strip Searches Cost Chicago Jail $6.8 Million 

by Lonnie Burton 


I n July 2001, the Cook County, Illi- 
nois Board of Supervisors unani- 
mously agreed to end a five-year long 
class-action suit brought by female 
prisoners who alleged that the strip- 
searches they were subjected to at the 
Cook County jail were unconstitutional. 
The Board approved a $6.8 million 
settlement which could be split up 
among the 2,600 members of the class. 

In 1996, then-prisoner Tonya 
Townsend and two co-plaintiffs 
brought suit in federal court claiming 
the manner in which they were strip- 
searched was degrading, overly 
humiliating, and unnecessary. 
Townsend’s suit detailed that, along 
with 15-40 other women, she would be 
told to spread her legs, squat three 
times and cough, in order to free pos- 
sible hidden contrband. If one person 
didn’t do it just right, everybody would 
have to do it again. And again. 

The group would then be in- 
structed to spread their buttocks and 
lift their breasts. And if she had flab, 
to lift her stomach. Menstruating 
women had to remove their sanitary 
napkins, causing blood to drip on the 
floor. All the while the guards, both male 
and female, would walk by making lude 
comments, catcalls, or other degrading 
gestures, increasing the level of humili- 
ation. In addition, the area in which the 
women were routinely strip-searched 
was equipped with security cameras, 
allowing anyone to view the procedure. 

Shortly after the suit was filed, U.S. 
District Judge David Coar issued a re- 
straining order forbidding the jail from this 
type of strip-search procedure and or- 
dered that all strip-searches be conducted 
in private. Despite the order, Coar found 
that the jail continued to utilize the “mass” 
strip-search procedure for several months 
in 1997. 

In March 1997, Coar ruled that 
women returning from court appear- 
ances who were to be released must be 
given the option of either returning to 
their cells to gather their belongings or 
waiting in the reception area while jail 
staff bring their possessions to them. 
Only those that choose to return to their 
cells were to be strip-searched. 


Cook County Sheriff Michael 
Sheehan denied nearly all of the alle- 
gations in the suit — including that 
unleashed drug-sniffing dogs were al- 
lowed to approach the nude women; 
that the floors were so fouled with 
urine, feces and blood that even the 
guards reported the stench made them 
feel like vomiting; and that women 
faced a risk of contracting tuberculo- 
sis, hepatitis or HIV. Instead, he claimed 
that the rooms were actually “spic-and- 
span.” 

Sheehan further claimed that being 
forced to strip-search the women one at a 
time would create an undue burden on 
his jail staff. Instead, women are held in 
“bullpens,” sometimes for hours at a time, 


T he Fifth Circuit US Court of Ap- 
peals held that the statute requir- 
ing public notification of the release of 
federal prisoners convicted of drug traf- 
ficking or a crime of violence applied only 
to the current conviction, not to the 
prisoner’s past record. 

Richard Henrikson was finishing a 
70 month BOP (Bureau of Prisons) term 
in Stafford, Texas for possession of an 
unregistered firearm (26 USC §586 1(d)), 
which by its own terms, is neither a drug 
trafficking offense nor a violent crime. 
Nonetheless, BOP notified Henrikson it 
intended to make public notification of 
his pending release, pursuant to 18 USC 
§4042(b) — a statutory requirement for a 
prisoner convicted of such offenses — 
because he had a prior conviction of an 
admittedly violent crime: arson. The US 
District Court, N.D. Texas, rejected his 
habeas petition [treated here as a request 
for declaratory judgment under 28 USC 
§2201, because he was not challenging 
either the fact or duration of his confine- 
ment], holding that either a past or a 
current conviction of a qualifying offense 
triggered the notification requirement. 

The district court had relied upon 
BOP’s internal administrative agency in- 
terpretation of its own §4042(b)-based 


until some sort of critical mass was 
reached, at which time the group strip- 
searches would commence. Sheehan held 
to his claim even after it was revealed that 
New York City strip-searches its female 
prisoners one at a time and in private 
rooms. 

Thomas Morrisey, an attorney for 
the plaintiffs, would not comment on the 
settlement, except to say that “we’re very 
pleased with it.” 

In defending the suit, Assistant 
State’s Attorney Michael Jacobs said, 
“the Constitution doesn’t mandate that 
the jail be the Trump Taj Majal.” | 

Sources: Chicago Sun-Times', Chicago 
Tribune 


notification regulation as controlling au- 
thority on the question, citing Chevron, 
USA, Inc. v. Natural Resources Defense 
Council Inc., 467 US 837 (1983). 

The Fifth Circuit reversed, interpret- 
ing Chevron to respect only interpretations 
derived through either formal adjudication 
or notice-and-comment rulemaking, not 
just internally generated “opinion letters” 
or “policy statements.” Whereas the 
former are accorded the force of law, the 
latter are only entitled to the limited re- 
spect of persuasiveness. 

The court observed that it was im- 
portant to look to the structure and 
language of the statute, and that every 
word be given some operative effect. It 
focused on §4042(b)’s language “offense 
of which the prisoner was convicted” and 
determined that Congress intended this 
to refer to the current offense. 

Accordingly, the court concluded 
that notification was not required here, 
as BOP had presumed. Not raised to the 
court, and therefore left unanswered, was 
the question of whether Henrikson would 
have any general constitutional or statu- 
tory right to prevent BOP from notifying 
state/local law enforcement on its own 
initiative. See Henrikson v. Guzik, 249 
F.3d395 (5 fl ’Cir.2001).H 
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$50, 000 Settlement in D. C. Retaliation Suit 


I n the January 2001, issue of PLN 
we reported Garcia v. District of 
Columbia, 56 F. Supp.2d 1 (D DC 1998) 
in which the district court denied 
prison guards’ motion for summary 
judgment. District of Columbia prison- 
ers Freda Garcia, Lawrence Caldwell 
and Antonio Tirado filed suit claiming 
that prison guard Rosa Maria Chapa 
made unwanted sexual propositions to 
Garcia. Caldwell and Tirado helped 
Garcia file a grievance complaining of 
Chapa’s conduct and prison officials 
promptly retaliated against the trio try 
giving them groundless disciplinary 
infractions, confiscating their autho- 
rized property, etc. 


The district court denied the defen- 
dants’ motion for summary judgment, 
holding that material issues of fact 
(whether the plaintiffs had been retaliated 
against) required a trial to resolve. 

Rather than take the case to trial, 
the defendants chose to settle the 
cause in August 2000, by paying the 
plaintiffs a total of $50,000. Garcia and 
Tirado each received $15,000 and 
Caldwell received $20,000. After the pro 
se plaintiffs withstood the defendants’ 
summary judgment motion and the case 
was set for trial, the court appointed 
the Washington D.C. law firm of 
Dickstein, Shapiro and Morin to repre- 
sent them pro bono. | 


Rape and Racism 
in Washington Prisons 


T he Second Division of the Court 
of Appeals of Washington over- 
turned a jury verdict against the 
Washington Department of Corrections 
(DOC) in which a prison sergeant sued 
DOC for racially discriminatory treatment 
against him. 

Geronimo Subia is a male prison 
sergeant ofNative American and His- 
panic descent. Since 1988, Subia has 
been employed by DOC at the Wash- 
ington Correctional Center for Women 
(WCCW). In 1994, Subia was accused of 
raping a female prisoner in the “Special 
Needs Unit” where he worked. The pris- 
oner passed a polygraph examination of 
her charges, and Subia was placed on 
administrative leave with pay and ben- 
efits, pending an investigation. Subia 
returned to duty three weeks later after 
the investigation failed to substantiate 
the charges. Subia was subsequently 
promoted, repeatedly commended, and 
given a choice job assignment. 

Subia nevertheless sued DOC un- 
der Washington’s Law Against 
Discrimination (WLAD), RCW Chap- 
ter 49.60, claiming that similarly 
accused Caucasian guards were not 
placed on administrative leave. At trial, 
Subia convinced a jury that DOC dis- 
criminated against him by showing that 
Caucasian guards did receive prefer- 


ential treatment in sexual misconduct 
investigations as compared to minor- 
ity guards, that he was being targeted 
by WCCW Investigator J. R. Hausner 
and Hausner ’s wife, WCCW sergeant 
Bonnie Wieman, possibly because they 
blamed Subia for their son’s dismissal 
as a WCCW guard, and that the DOC 
witnesses had credibility problems. A 
jury awarded him $50,000 in damages. 

The appeals court overturned the 
verdict because the trial judge excluded 
the prisoner’s polygraph examination 
from evidence. Although a polygraph 
is inadmissible as evidence of crime, the 
appeals court ruled that it could be used 
to establish WCCW Superintendent 
Payne’s frame of mind in placing Subia 
on leave. The court held that the issue 
was not Subia’s alleged rape but 
whether DOC discriminated against 
Subia. Thus, the female prisoner’s poly- 
graph, which showed her to be truthful, 
“was highly relevant” to the discrimi- 
nation question, “and highly probative 
of the legitimacy ofDOC’s reasons” for 
placing Subia on leave. 

The Court of Appeals ruled that the 
polygraph evidence should have been 
admitted for this limited purpose and re- 
versed and remanded for a new trial. See: 
Subia v. Riveland, 15 P.3d 658 (Wash. 
App.Div. 22001). ■ 
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Compelled Attendance At AA/NA Violates Establishment Clause 


T he Washington Court of Ap- 
peals has held that it violates the 
Establishment Clause of the First Amend- 
ment for the DOC to force a prisoner to 
attend AA/NA meetings as a part of its 
chemical dependency treatment program. 
However, because the petitioner in the 
case before it was only required to par- 
ticipate in “AA/NA or another self-help 
group,” the court held that the Establish- 
ment Clause was not violated. 

In 1994, Ricardo Garcia was sen- 
tenced to seven years and six months for 
a conviction of first degree rape, and was 
subsequently incarcerated at the Airway 
Heights Corrections Center in Washing- 
ton. In November of 1997, Garcia was 
screened by a DOC chemical dependency 
counselor and was found to be chemi- 
cally dependent. The counselor 
recommended a course of treatment that 
required Garcia, among other things, to 
attend AA meetings. Garcia consented 
to this course of treatment in writing and, 
thereafter, it became a mandatory pro- 
gramming assignment for him. 

In the Spring of 1998, Garcia re- 
fused to participate in any of the 
treatment programming and was 
infracted for refusing to participate in 
a mandatory program assignment. At 
two separate disciplinary hearings 
Garcia lost a total of 60 days good time 
credits. In 1999, Garcia sought readmit- 
tance to the chemical dependency 
treatment program. DOC returned him 
to treatment, conditioned upon Garcia’s 
participation in Moral Recognition 
Therapy (MRT) and “AA/NA or an- 
other self-help group.” 

Garcia again refused to participate 
in AA and other chemical dependency 
treatment classes because of their 
religious-based content. He then filed 
a personal restraint petition (PRP), 
Washington’s equivalent of habeas 
corpus, challenging his mandatory as- 
signment to the religious-based 
treatment, and also sought restoration 
of his 60 days good time credits. 

Garcia argued that DOC had coerced 
his attendance at AA meetings in viola- 
tion of the Establishment Clause of the 
First Amendment to the United States 
Constitution. The Establishment Clause 
guarantees that the “government may not 
coerce anyone to support or participate 


in religion or its exercise, otherwise act 
in a way which establishes a state reli- 
gion or religious faith, or tends to do 
so.” Lee v. Weisman, 505 U.S. 577, 587 
(1992). 

Here, the court noted that a long 
line of state and federal cases hold 
that forced attendance at AA/ 
NA-based treatment violates the Es- 
tablishment Clause because of the 
religious content of such programs. 
However, because Garcia had a 
choice to attend another self-help 
group besides AA, the court found 
no Establishment Clause violation in 
the case before it. This was espe- 
cially so because nothing in the 
record suggested that chemical de- 
pendency treatment or MRT was in 
anyway religious-based. 

Probably more significant is the 
court’s holding that DOC may require 
any prisoner to participate in whatever 
mandatory program it deems fit under 
RCW 72.09. 130(1), which requires DOC 
to adopt a system linking a prisoner’s 
behavior and participation in available 
programming to the award of good time 
credits. Garcia had argued that such 
programming is only mandatory if it is 
part of a prisoner’s judgment and sen- 
tence, but the court rejected this 
argument under a plain reading of the 
above-mentioned statute. 

It is also worth mentioning the stan- 
dard of review used by the court in this 


I n September, 2001, Wausau Insur- 
ance, the insurer for the city of 
Shawano, Wisconsin, agreed to pay 
Nicholas Bishop, 22, $5,000 to settle 
a lawsuit Bishop had filed against the 
city in federal court in Madison. 

The lawsuit claimed that two city 
policemen negligently allowed 
Bishop to escape from custody on 
August 7, 1999, while he was being 
taken to a local hospital. 

Bishop led police on a high- 
speed chase and was injured when 


case. Specifically, the court rejected 
the usual requirement that a personal 
restraint petitioner show “actual and 
substantial prejudice” as a precon- 
dition to granting relief. Instead, the 
court held that where a prisoner has 
had no previous or alternative avenue 
for obtaining judicial review, he need 
only show that the restraint complained 
of is unlawful as set forth in RAP 
16.4(c). See: In Re Garcia, 106 Wn. 
App. 625, 24 P.3d 1091 (Div. 1 2001). 
This same standard of review was also 
applied by the court in In Re Capello, 
106 Wn. App. 576, 24 P.3d 1074 (Div. 1 
2001 ). 

However, prisoners should not ex- 
pect that this new standard of review 
will apply to PRPs challenging the re- 
sult of a prison disciplinary hearing. 
The Washington Supreme Court has 
recently made it abundantly clear that 
a disciplinary sanction will only be re- 
versed where the action taken was “so 
arbitrary and capricious as to deny the 
petitioner a fundamentally fair proceed- 
ing.” See: In Re Gronquist, 138 Wn.2d 
388,396, 978 P.2d 1083 (1999). 

Furthermore, the court noted 
that a disciplinary hearing is only ar- 
bitrary and capricious when a 
prisoner does not receive minimum 
due process protections (i.e., notice, 
opportunity to present evidence and 
witnesses, and written reasons for the 
sanction). | 


police shot him. Bishop was later 
convicted of fleeing a police officer 
and reckless endangerment and was 
sentenced to three years in prison. 

Bishop and his parents then filed 
suit claiming that police negligence 
had allowed him to escape. The suit 
originally sought $500,000 in dam- 
ages. ■ 

Source: Milwaukee Journal Sentinel 
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§ 2241 May Not Be Used To Challenge 
BOP Prison Placement 

by Matthew T. Clarke 


T he Tenth Circuit court of ap- 
peals has held that a federal 
prisoner may not use 28 U.S.C. § 2241 
to challenge placement in a certain 
prison or the conditions in that prison. 

Christopher John Boyce, a federal 
prisoner, filed a habeas corpus action 
under 28 U.S.C, § 2241 challenging his 
placement in the federal supermax at Flo- 
rence, Colorado. Boyce received a 40 year 
sentence after being convicted of espio- 
nage for his part as “Falcon” of “Falcon 
and Snowman” fame. Initially incarcer- 
ated in the FCI at Lompoc, California, he 
escaped and eluded recapture for a year 
and a half. Convicted of the escape and 
sixteen armed robberies he committed 
while an escapee, he was reincarcerated 
at the USP in Leavenworth, Kansas, a 
level five facility. After three members of 
the Aryan Brotherhood attacked him, 
Boyce was transferred to the USP at 
Marion, Illinois, a level six facility. Six 
years later, Boyce was transferred to Oak 
Park Heights (OPH), the highest security 
Minnesota state prison. 

While at OPH, Boyce wrote an ar- 
ticle advocating the death penalty for 
prisoners convicted of murder while in 
prison and detailing conditions of con- 
finement at OPH. The article was 
published in the Minneapolis Star Tri- 
bune. OPH then requested Boyce’s 
transfer and Boyce was transferred to the 
ADX in Florence, Colorado. 

Boyce filed a federal habeas corpus 
action under 28 U.S.C. § 2241, alleging 
that the transfer to the supermax was in 
retaliation for the publication of the ar- 
ticle and that the conditions in the 
supermax were unconstitutional. The dis- 
trict court dismissed the case for lack of 
jurisdiction and Boyce appealed. 

The Tenth Circuit noted that this case 
raises important questions about the junc- 
ture between habeas corpus actions, 28 
U.S.C. § 2241 and actions under Bivens v. 
Six Unknown Named Agents of the Fed- 
eral Bureau of Narcotics, 403 U.S. 388 
(1971). Under Preiser v. Rodriguez, 411 U.S. 
475 (1973), any action which would result 
in a change in the duration of a sentence 
must be brought under habeas corpus 
while an action which challenges condi- 


tions of confinement must be brought 
under § 1983 or Bivens. 

Boyce pointed out that, in some older 
cases, the Supreme Court granted relief on 
conditions of confinement challenges 
brought under habeas corpus and that, in 
Montez v. McKinna, 208 F.3d 862 ( 1 0th Cir. 
2000) and another, unpublished opinion, 
the Tenth Circuit allowed state prisoners 
who had been transferred outside of the 
convicting state to challenge their place- 
ment in out-of-state prisons via § 2241 . 

The Tenth Circuit held that the state 
prisoners were challenging the jurisdic- 
tional authority of the receiving state to 
incarcerate them. Thus, they were chal- 
lenging the underlying authority of an 
entity to hold a prisoner in custody, a 
proper subject for a § 224 1 action. How- 
ever, Boyce was a federal prisoner in a 
federal prison who was not challenging 
the jurisdiction of the federal prison sys- 
tem to confine him. Therefore, his action 
was a challenge to the conditions of con- 
finement which must be brought under 
Bivens or § 1983. Therefore, the district 
court’s order dismissing the suit was af- 
firmed. See: Boyce v. Ashcroft, 251 F.3d 
911 (10th Cir. 2001). ■ 

Former CCA Captain and 
Texas Probation Officer 
Pleads Guilty 

O n October 25, 2001, Jason 
Driskell, 27, a former captain at 
the Corrections Corporation of America 
(CCA) operated Whiteville Correctional 
Facility (WCF) in Tennessee, pleaded 
guilty to obstruction of justice charges 
in federal court. Driskell admitted that in 
1999 he struck and injured prisoner 
Sammy Everett at the prison, and then 
persuaded a guard to write a report claim- 
ing the attack was in self-defense. 

CCA, the largest private prison com- 
pany, operates the WCF, which houses 
mostly prisoners from Wisconsin. 

After the attack, Driskell moved to 
Lovelady, Texas, where he became a pro- 
bation officer. He was scheduled for 
sentencing on January 18, 2002. | 

Source: The Commercial Appeal 
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Tenth Circuit Discusses Religious Rights in BOP 


Y u Kikumura is a federal political 
prisoner and member of the 
Japanese Red Army, who has been greatly 
harassed by authorities during his incar- 
ceration. His religious practices mix 
Buddhism and Christianity. Beginning in 
1997, Kikumura tried to obtain pastoral 
visits from Reverend C. Harold Rickard, a 
retired United Methodist minister and 
former missionary to Japan, Kikumura ’s 
native country. 

Federal Bureau of Prisons (BOP) 
Warden John Hurley and Associate War- 
den E. S. Gallegos, interpreting BOP rules 
on pastoral visits, denied Reverend 
Rickard visiting rights because (1) 
Rickard, not Kikumura, initiated the re- 
quest to BOP for pastoral visits (after 
corresponding with Kikumura, who re- 
plied that he wanted Richard’s visits), and 
(2) Kikumura, for dietary reasons, had 
registered as Buddhist, not Christian. 
Hurley and Gallegos stated, during 
Kikumura’s exhaustion of administrative 
appeals, that pastoral visits had to come 
from ministers of the same faith as the 
prisoner. Hurley also cited unspecified 
“security concerns” in denying the vis- 
its. Kikumura is housed in the 
Administrative Detention facility (ADX) 
in Florence, Colorado, the BOP’s most 
secure prison. 

Having exhausted his administrative 
appeals, Kikumura filed suit under 42 
U.S.C. §1983 in Colorado Federal District 
Court, claiming violation of religious lib- 
erties under the First Amendment and 
the Religious Freedom Restoration Act 
(RFRA) and denial of equal protection 
under the Fifth Amendment’s Due Pro- 
cess Clause. In his suit, Kikumura sought 
monetary damages, a permanent injunc- 
tion, a temporary restraining order (TRO), 
and a preliminary injunction (PT) permit- 
ting the pastoral visits. 

The Magistrate Judge denied the 
TRO and PI, holding that Kikumura had 
not met any of the requirements for them, 
that he had not demonstrated a substan- 
tial likelihood of success on the merits of 
the First Amendment claim, that he had 
not suffered irreparable injury absent a 
TRO or PI, that RFRA was unconstitu- 
tional as a result of City of Boerne v. 
Flores, 521 U.S. 507 (1997)' and that his 
equal protection claim was unsupported. 


The district court adopted the 
magistrate’s report, and Kikumura ap- 
pealed. 

The Tenth Circuit Court of Appeals 
began with an analysis of the standard 
of review for the denial of the PI. The 
right to a PI “must be clear and unequivo- 
cal.” Four factors weigh heavily in a PI 
review: substantial likelihood of success 
on the merits; irreparable injury; balance 
of inj uries; and public interest. If a PI will 
upset the status quo, mandate an action 
(as opposed to prohibiting one), or pro- 
vide relief equal to the relief trial would 
grant, a heightened scrutiny must apply. 
Kikumura argued for a relaxed standard 
of review based on the merits of the 
claim, while the BOP argued for height- 
ened scrutiny. The appeals court held that 
Kikumura’s PI would “alter the status 
quo” in prison; therefore, heightened 
review was required. 

Defendants argued that Kikumura 
failed to exhaust his administrative rem- 
edies because he never registered as 
both Buddhist and Christian nor ex- 
pressed a desire to practice both 
religions. The appeals court rejected 
this argument, stating that Kikumura 
was not required by BOP rules to reg- 
ister a religion to receive pastoral 
visits, and that his administrative ap- 
peal did state that he wanted a Christian 
minister to provide “mundane spiritual 
help.” While Kikumura’s administrative 
appeal was not explicitly clear, it was 
not so unclear as to constitute failure 
to exhaust remedies. 

The appeals court, citing Supreme 
Court precedent, held that the district 
court correctly found that Kikumura’s 
First Amendment claim likely would fail, 
because the Defendants’ restrictions on 
pastoral visits were reasonably related 
to a legitimate penological interest. More- 
over, Kikumura advanced no easy, 
obvious alternatives to the restrictions. 

The lower court “committed legal er- 
ror,” however, when it held that RFRA 
was unconstitutional as applied to the 
federal government. First, Boerne only 
settled the applicability of RFRA to the 
States. Second, the Court noted that 
RFRA applied to the federal government 
through Congress’ Article I powers and 
implied that any test of RFRA would likely 


find it constitutional. Third, the uncon- 
stitutional state portions of RFRA are 
severable from the constitutional federal 
portions. Thus, the RFRA’s applicability 
to the federal government remains. 

Since Kikumura sued BOP, Congress 
passed the Religious Land Use and In- 
stitutionalized Persons Act (RLUIPA), 42 
U.S.C. §2000cc, amending RFRA in part. 
The RLUIPA amended RFRA’s definition 
of “religious exercise” to include “any 
exercise of religion, whether or not com- 
pelled by, or central to, a system of 
religious belief,” 42 U.S.C. §2000cc- 
5(7)(A). Importantly, the Court held that 
RLUIPA’s amendment of RFRA applied 
to Kikumura’s suit. Further, under 
RLUIPA, pastoral visits by a Christian 
pastor to a person who practices a mix- 
ture of Buddhism and Christianity could 
be construed a “protected religious ex- 
ercise,” which BOP has substantially 
burdened. The Court reversed and re- 
manded for further proceedings on the 
RFRA and RLUIPA issues. 

The Court noted that once Kikumura 
proved a substantial burden of his reli- 
gious exercise under RFRA and RLUIPA, 
the burden shifted to the government to 
prove that a legitimate, compelling gov- 
ernmental interest existed to deny 
Kikumura exercise of his religious beliefs. 
The Court remanded this issue also for 
reconsideration. 

The appeals court upheld the dis- 
trict court’s rejection of Kikumura’s equal 
protection claim. The qualified immunity 
claim, however, was reversed. Citing au- 
thority, the court held “[qualified 
immunity ... does not apply to claims for 
equitable relief,” referring to Kikumura’s 
injunctive relief demands. The Court also 
reversed the district court’s finding that 
Kikumura had not suffered irreparable 
injury, holding that the district court, 
again, committed legal error. 

The Court ruled that in this case 
statutory rights deserved as much pro- 
tection as constitutional rights and that 
Kikumura had been irreparably injured. 
The Court declined to address the ques- 
tions of balancing injuries and of public 
interest, instructing the district court to 
consider these issues on remand. See: 
Kikumura v. Hurley, 242 F.3d 950 (10th 
Cir.2001).H 
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Ohio Prison Supervisors Possibly Liable for Employing 

Known Racist Guard 


T he Sixth Circuit Court of Ap- 
peals has reversed a district 
court’s grant of summary judgment to 
Ohio prison officials and remanded for 
trial a case involving alleged official in- 
difference to the actions of a known racist 
guard. The appeals court held that, given 
the number of complaints against the 
guard and the fact pattern of his racist 
behavior against African-American pris- 
oners and staff, prison officials could be 
held liable for maintaining his employ- 
ment. 

David Scott was a white prison 
guard at the Southern Ohio Correctional 
Facility (SOCF) and the nephew of a 
SOCF guard taken hostage in the 1993 
Easter Sunday SOCF riot. Fie was em- 
ployed at SOCF from December 16, 1993, 
until June 26, 1996, when he was fired 
for a May 16, 1996, incident in which he 
told a racist joke over the prison inter- 
com system. In that time period, 
according to case records, approximately 
forty complaints or investigations 
against Scott involving verbal abuse, 
racial slurs, filing of false reports, unex- 
plained injury ofprisoners, and excessive 
use of force were filed. 

Scott was never disciplined for any 
of these incidents until he was fired for 
the joke incident, despite a finding by an 
institutional inspector to the warden that 
Scott’s behavior posed a risk of some- 
one getting hurt. 

The present case arose from sepa- 
rate incidents involving Scott. On Easter 
Sunday 1996, Scott refused to serve 
breakfast to African-American prisoner 
Greg Curry due to Curry’s alleged par- 
ticipation in the 1993 riot. Other prisoners 
then pelted Scott with food, who threat- 
ened Curry with retaliation. On April 1 1, 
1 996, Curry claimed that Scott beat him 
down without provocation, while he was 
handcuffed and shackled. On April 26, 
1996, Scott allegedly assaulted eight Af- 
rican-American prisoners who were 
handcuffed, shackled, and chained to- 
gether. Scott did not assault a Caucasian 
prisoner in the chain. One guard tried 
unsuccessfully to stop Scott’s assault, 
but another guard, Darren Howard, 
stood by doing nothing. 


Curry began filing grievances to ex- 
haust administrative remedies and filed 
suit under 42 U.S.C. §1983 before his rem- 
edies were fully exhausted. Prior to an 
amended complaint, however, Curry fin- 
ished his administrative remedies and 
submitted proof of exhaustion of rem- 
edies against Scott, several of Scott’s 
supervisors, two deputy wardens, and 
then-warden Terry Collins. The other pris- 
oner plaintiffs filed prior to exhaustion of 
remedies, then finished exhausting their 
remedies, but failed to submit proof of 
exhaustion. 

The district court dismissed all 
claims against Howard. Summary judg- 
ment was also granted in favor of all 
defendants except Scott. Also, all plain- 
tiffs except Curry were dismissed for 
failure to exhaust remedies. Three plain- 
tiffs submitted a Civil Rule 60 motion 
for reconsideration, submitting proof 
that they had exhausted remedies prior 
to dismissal. The district court refused 
to reconsider. 

On appeal, the Sixth Circuit held that 
dismissal of defendant Howard was not 
erroneous, as he had never been the sub- 
ject of any grievance or administrative 
appeal. Contrary to defendants’ assertion, 
it was also not error for the court to con- 
sider Curry’s claims exhausted for 
purposes of the PLRA. The court held 
that the exhaustion requirement in 42 
U.S.C. §1997e “does not impose a juris- 
dictional bar to federal jurisdiction,” but 
it is mandatory. Ideally, Curry should have 
exhausted his remedies prior to filing his 
original complaint. 

Providing proof of exhaustion 
prior to filing his amended complaint, 
however, was not error under the cir- 
cumstances of the case. The appeals 
court criticized the three plaintiffs who 
had exhausted their administrative rem- 
edies but failed to disclose such to the 
court until after dismissal. The Court 
discussed the requirements of exhaus- 
tion under the PLRA and the nature and 
necessity of “due diligence” in a civil 
suit. The dismissed plaintiffs simply 
had no reasonable excuse for not dis- 
closing proof of exhaustion of 
administrative remedies. 


The appeals court upheld the district 
court’s denial of summary judgment to 
Scott but reversed summary judgment in 
favor of Scott’s supervisors. In Scott’s 
case, the sharp difference between his 
version of events and Curry’s version of 
events on April 11, 1996, constituted a 
material issue of fact precluding summary 
judgment. In the case of the supervisor 
defendants, the appeals court pointed to 
the record of complaints and use of force 
reports against Scott. 

The district court, in granting sum- 
mary judgment, said that “defendants 
should have perceived a risk but did not.” 
This was error according to the appeals 
court. The number of fded reports and 
the racist pattern of Scott’s behavior dis- 
closed by these reports were a material 
issue of fact that must be tried. The Court 
reversed and remanded the case for trial. 
See: Curry v. Scott, 249 F.3d 509 (6th Cir. 
2001 ). ■ 
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Eighth Amendment Challenge to California 
Integrated Yard Policy Is Triable 

by Marvin Mentor 


I n a California prisoner suit claim- 
ng cruel and unusual punishment 
for the prison’s “integrated yard” policy, 
the Ninth Circuit US Court of Appeals 
ruled that the factual question presented 
could proceed to trial, thus rejecting 
prison defendants’ claims of qualified 
immunity. 

African-American prisoner George 
Robinson had twice, while in administra- 
tive segregation at Calipatria State Prison, 
been placed in an exercise yard where he 
was allegedly attacked by members of the 
“Surenos” gang, whom he describes as 
“foot soldiers for the Mexican Mafia”. His 
claims are that on at least two occasions, 
California prison guards, following the De- 
partment of Corrections’ “integrated 
yard” policy, placed him on the ad/seg 
yard with Surenos members, knowing that 
the prisoners would be injured in the pre- 
dictable race/gang based fight. Although 
the defendant guards denied they ar- 
ranged such violent encounters, 


Robinson sued under 42 USC § 1983, 
claiming violation of his Eighth Amend- 
ment rights to be free from cruel and 
unusual punishment, which included the 
repeated assaults, tear gassing and be- 
ing shot with wooden blocks. 

Aside from denying that they abet- 
ted such fighting and injury through their 
“integrated yard” policy, the defendant 
guards asserted a qualified immunity de- 
fense. However, their motion for summary 
judgment against Robinson in the Dis- 
trict Court, based on qualified immunity, 
was denied. 

On the guards’ appeal, the Ninth Cir- 
cuit first decided if it had jurisdiction. 
Noting that summary judgment denials 
based on qualified immunity are typically 
not appealable, it carved out an excep- 
tion where, as here, the facts on their face 
are sufficient to demonstrate a violation 
of “clearly established law.” 

Robinson’s factual claims, including 
declarations of other prisoners and vid- 


eotapes of other incidents in the ad/seg 
yard, were ruled sufficient to state a claim. 
The only remaining question as to the 
qualified immunity defense was whether 
a reasonable prison official would have 
believed his conduct was lawful, in light 
of prior legal rulings. 

The Ninth Circuit agreed with the 
District Court that if Robinson’s evidence 
of a gladiator-like scenario were true, 
where prison guards are aware of the po- 
tential for violence when placing gang 
rivals together, demonstrate this by 
openly joking about it beforehand, and 
fail to intervene for five or more minutes 
after they observe fighting, then no rea- 
sonable prison official could have 
believed that their conduct was lawful. 

Accordingly, the denial of the 
guard’s qualified immunity defense at the 
summary judgment stage was upheld, 
permitting the factual claims to go to trial. 
See: Robinson v. Pnmty , 249 F.3d 862 (9th 
Cir.2001).H 


County Supervisors Liable For Indemnifications 

by John E. Dannenberg 


T he Los Angeles (LA), California 
County Board of Supervisors 
made official decisions, and thus a policy, 
to indemnify their county sheriffs so as 
to willfully (i.e., in bad faith) protect the 
sheriffs from punitive damages even af- 
ter they had admittedly acted with 
deliberate indifference to the constitu- 
tional rights of the plaintiffs. The Ninth 
Circuit US Court of Appeals held that the 
Supervisors were themselves liable for 
such bad faith indemnification decisions 
and rejected the Supervisors’ defense of 
“qualified immunity” from a punitive dam- 
ages claim against them for their 
malevolent policy-making. 

Rafael Navarro led a class action 42 
USC §1983 civil rights suit against LA 
County Sheriff Sherman Block and the 
individual members of the LA County 
Board of Supervisors to recover punitive 
damages that plaintiffs were entitled to 
— but for the Supervisors’ post-damage- 
award decision to retrospectively 
indemnify the Sheriff’s willful, reckless 
or deliberately indifferent violation of 


the plaintiff class’ constitutional rights. 
Thus, although the Sheriff was apparently 
guilty of such misdeeds, the Supervisors 
were alleged to have acted in bad faith 
after the award to prevent plaintiffs’ re- 
covery of already adjudicated punitive 
damages. The Supervisors, in turn, then 
erected an arbitrary “qualified immunity” 
bar to attempt to protect themselves from 
vicarious civil liability. 

The Ninth Circuit struck down this 
bar, holding that “local legislators [such 
as county supervisors] are not entitled 
to qualified immunity if they implement 
their state-created power to indemnify 
police officers from punitive damage 
awards in bad faith.” 

The court reviewed three earlier re- 
lated cases in reaching their decision. It 
first noted that in Trevino v. Gates, 23 F.3d 
1480 (1 1th Cir. 1994), the court decided 
that such local legislators do not enjoy 
all-encompassing “absolute immunity.” In 
a second decision, Trevino v. Gates, 99 
F.3d 91 1 (9th Cir. 1996), the court held that 
good faith indemnification of police of- 


ficers on a discretionary case-by-base 
basis is entitled to qualified immunity. 

More recently, in Cunningham v. 
Gates, 229 F.3d 1271 (9th Cir. 2000), the 
court held that if good faith implementa- 
tion of their indemnification power 
entitled local legislators to qualified im- 
munity, bad faith implementation of that 
same power meant that there is no quali- 
fied immunity. 

Although the instant case was 
brought under a Fed.R.Civ.Proc. Rule 
12(b)(6) motion to dismiss, this did not 
distinguish Navarro’s claim from Trevino 
and Cunningham which were brought on 
motions for summary judgment. The 
Ninth Circuit upheld the district court’s 
ruling denying the defendant’s motion to 
dismiss and ordered the case to proceed 
to the discovery phase to determine if 
there were genuine issues of material facts 
regarding the Supervisors’ alleged bad 
faith. This case is significant for anyone 
suing over jail conditions resulting in 
damage awards. See: Navarro v. Block, 
250 F.3d 729 (9th Cir. 2001). ■ 
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Cold, Vermin and Sewage in New York Prison 
May Violate Eighth Amendment 

by John E. Dannenberg 


A New York state prisoner who 
had been subjected to inhu- 
mane and unsanitary living conditions 
was found by the Second Circuit US 
Court of Appeals to have stated a claim 
under 42 USC §1983 for violation of his 
Eighth Amendment rights to be free from 
cruel and unusual punishment. The court 
limited any liability to just those actors 
who had personal involvement in his 
claims. Separately, the court ruled that a 
disciplinary hearing determination based 
solely upon one confidential infonnant 
(Cl) satisfied federal due process guar- 
antees, because there was “some 
evidence” of the informant’s credibility. 

New York State Auburn Correctional 
Facility prisoner Kenneth Gaston sued 
prison authorities ranging from line 
guards up to and including the Commis- 
sioner of Corrections under § 1983, 
challenging both the propriety of his dis- 
ciplinary conviction as well as the 
conditions of confinement in the result- 
ing one year of punitive segregation. 

The disciplinary charge was that 
Gaston had organized and participated 
in a food strike at Auburn in 1990. He 
claimed that he had been in his cell dur- 
ing the strike, was not involved and had 
no personal knowledge as to its organi- 
zation or execution. But a Cl said Gaston 
was the organizer. Based solely upon this 
one Cl’s word, Gaston was found guilty 
and shipped to Attica State Prison to 
serve his punitive segregation. 

He administratively appealed his 
guilty finding, resulting in a new disci- 
plinary hearing. The new hearing 
investigated the credibility of the Cl and 
determined that he was reliable. 

After serving his year in segrega- 
tion, Gaston filed an Article 78 petition 
with the New York Supreme Court. The 
Appellate Division of that court set aside 
his disciplinary conviction for lack of 
evidence corroborating the infonnant’s 
information. (Gaston v. Coughlin 182 
A.D.2d 1085 (1990).) The state court or- 
dered full expungement of Gaston’s files. 

Gaston’s concurrent §1983 com- 
plaint was filed in 1991, raising federal 
due process and Eighth Amendment 
claims regarding inhumane housing con- 
ditions at Attica. The District Court 


dismissed the compaint for failing to state 
a claim. 

The Second Circuit upheld the Dis- 
trict Court on the due process claim. The 
federal constitutional due process standard 
in disciplinary hearing reviews is the “some 
evidence” test of Superintendent v. Hill 
472 US 445, 455 (1985). Based on a review 
of the second, more extensive adminis- 
trative hearing, the Second Circuit found 
that the requisite “some evidence” stan- 
dard had been met because the informant’s 
credibility had been evaluated by hear- 
ing administrators. The distinction for 
PLN readers is that the state standard was 
that a single, non-corroborated informant 
was not sufficient to satisfy New York due 
process guarantees, whereas a single in- 
formant was sufficient, as “some evidence,” 
to satisfy federal due process rights. 

The Court next examined the Eighth 
Amendment complaint of inhumane con- 
ditions at Attica, which had been 
summarily dismissed by the District 
Court. These conditions included the 
constant presence of mice in his cell and 
broken cell windows in sub-freezing 
weather for five months. Additionally, for 
several days the area directly in front of 
his cell was filled with human feces, urine 
and sewage water. All of his administra- 
tive complaints as to these conditions had 
been ignored. 

Citing Second, Fifth, Seventh and 
Eleventh Circuit precedent regarding ex- 
cessively cold living conditions, the court 
held that Gaston had stated a cognizable 
Eighth Amendment claim upon which re- 
lief could be granted. Reversing the 
district court, the Second Circuit further 
held that the unsanitary conditions, even 
though “temporary”, did amount to cruel 
and unusual punishment. 

Finally, the court dismissed all defen- 
dants who did not have personal 
involvement in the Attica conditions, in- 
cluding Commissioner Coughlin. The 
disciplinary hearing officers were dis- 
missed because they were at Auburn, not 
at Attica. The court ordered the case re- 
instated against Attica Lieutenants Le 
Baron and Grant and remanded for fur- 
ther proceedings on Gaston’s Eighth 
Amendment claims. See: Gaston v. 
Coughlin, 249 F.3d 156 (2d Cir. 2001). ■ 
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News in Brief 


California: On December 12, 2001, 
Don Lanier Jr., 34, a guard at the Wasco 
State Prison and a karate instructor, was 
sentenced to nine months in the Kern 
county jail after pleading guilty to unlaw- 
ful intercourse with a minor. The charges 
stem from Lanier having consensual sex 
with a 15 -year-old female karate student. 
Lanier received the light sentence after 
successfully arguing to judge Stephen 
Gildner that he had lost his job and the 
respect of the community. 

California: On February 14, 2002, a 
Los Angeles federal grand jury capped a 
three year investigation into the Nazi Low 
Riders prison gang by indicting 12 mem- 
bers of the group on charges of murder, 
robbery, extortion, drug trafficking, wit- 
ness intimidation, racketeering and 
attempted murder. Those indicted in- 
clude: Joseph Hayes, 38; Joseph Lowery, 
28; Michael Bridge, 34; Brian Roberg, 30; 
Jeffrey Langenhorst, 39; Ty Fowles, 34; 
William Richie, 29; James Mowatt, 39; 
Robert Baltimore, 32; James Prescott, 28; 
Brian Johnston, 25 and Jennifer D’ Anna, 
28. Bridge and Baltimore were also 
charged with murdering prisoner Karl 
Hennings, Sr. at the Devore State Prison 
in 1996 and could receive the death pen- 
alty if convicted. 

California: On February 3, 2002, 50 
prisoners at the Riverside County jail 
brawled in an argument over the Super 
Bowl. Five prisoners suffered minor inju- 
ries. According to jail officials, half the 
prisoners were Patriots fans and the rest 
were Rams fans. 

California: On February 5, 2002, an 
unidentified prisoner died after being 
stabbed twice by two other prisoners at 
the High Desert State Prison in 
Susanville. Guards attempted to halt the 
attack with tear gas and baton rounds. 

California: On November 28, 2001, 
Annette Eichorn, a former guard at the 
Salinas Valley State Prison in Soledad, 
filed a sexual harassment suit against 
prison guard Ezechiel Banales, who she 
claims grabbed her “around her body in a 
sexual manner against her will.” Eichorn 
also filed criminal charges against Banales 
and he was charged with misdemeanor 
sexual battery and false imprisonment. 
Banales, a prison guard at the prison since 
1996, has also been a Greenfield council- 
man since 1998. 


District of Columbia: On February 
4, 2002, conservative Supreme Court jus- 
tice Antonin Scalia criticized the Catholic 
Church’s opposition to the death penalty, 
saying Catholic judges who believe the 
death penalty is wrong should resign. 
Scalia, who purports to be a devout 
Catholic, said he disagrees with the 
church’s position. During a student ad- 
dress at Catholic Georgetown University 
law school, Scalia said: “No authority that 

I know of denies the 2,000 year old tradi- 
tion of the church approving capital 
punishment. I don’t see why there’s been 
a change.” While the Catholic Church 
currently opposes the death penalty and 
abortion, Scalia supports the death pen- 
alty but by contrast does not call for the 
resignation of judges who support the 
church’s position on abortion. 

Ecuador: To protest overcrowding 
and a lack of food rations, women prison- 
ers in Guayaquil on February 3, 2002, 
sewed their lips shut. Prison spokesper- 
son Reina Valle admitted prison 
conditions were “far from perfect” but that 
with a daily budget of $ 1 .40 US per pris- 
oner it was the best they could do. 

El Salvador: On December 9, 2001, 
two prisoners escaped from a prison in 
Chalaltenango when six prisoners took a 
guard’s M-2 carbine while emptying gar- 
bage near the prison’s entrance. They 
took the guard hostage and made their 
way through two gates before getting 
into a 20-minute shoot out with guards. 
In the firefight, the prison’s deputy war- 
den and a guard and one of the escapees 
were killed. Four guards and two escap- 
ees were wounded. Of the two prisoners 
who managed to escape, one was 
promptly recaptured outside the prison 
with a gunshot wound to the back. The 
prisoner with the M-2 carbine got away. 
Prison officials said they would tighten 
security as a result. 

Indiana: On October 1, 2001, Dayon 
Miller, 22, a prisoner at the Wabash Val- 
ley Correctional Facility in Carlisle was 
charged with attempted murder and bat- 
tery for stabbing prison guard Paid Clark 

II five times with a shank. Clark was not 
seriously injured. 

Iowa: On December 10, 2001, Damon 
Willis, a prisoner at the Mt. Pleasant Cor- 
rectional Facility was convicted of third 
degree sexual assault stemming from his 


rape of another prisoner on Super Bowl 
Sunday in 1997. 

Iowa: OnNovember 12,2001, Tho- 
mas Ness, 33, a prisoner at the Polk 
County jail in Des Moines was charged 
with third degree sexual abuse for trying 
to rape another prisoner. Both Ness and 
the alleged victim were in jail awaiting trial 
on sexual assault charges. 

Iowa: On November 8, 200 1 , Stephen 
Korb, 53, was charged with trafficking 
child pornography on the Internet. Be- 
tween 1973 and 2000, Korb was employed 
at the Iowa State Penitentiary in Ft. Madi- 
son. He later went to work as a counselor 
at Orchard Place in Des Moines, a home 
for troubled teens. 

Kansas: In November 2001, the Kan- 
sas DOC announced it would send 100 
medium security male prisoners to the 
CCA run Kit Carson Correctional Facility 
in Burlington, Colorado to reduce over- 
crowding. 

Louisiana: On July 6, 2001, Kevin 
Coleman, 27, was found dead during a 
routine check in a restraint chair at the 
Wade Correctional Center. Coleman had 
been confined to the restraint chair since 
July 3 , 200 1 . An autopsy did not reveal a 
cause of death. DOC spokeswoman Me- 
lissa Cook said the DOC did not 
investigate prisoner deaths and no 
changes in policy or procedure would 
result from the death. 

Maine: On December 2 1,2001, York 
County jail guard Kristy Cameron, 26, was 
charged with smuggling marijuana, to- 
bacco, and prescription drugs to 
prisoners at the jail. A guard for only 33 
days at the time of her arrest, Cameron 
was turned into police by her fiancee 
Heath Graffam, himself a prisoner at the 
jail on domestic violence charges stem- 
ming from an argument with Cameron. 
Police said they had ample evidence of 
Cameron’s smuggling activities, includ- 
ing other prisoner informants, marijuana, 
letters from prisoners and 32 phone calls 
from prisoners to Cameron in a 3 -week 
period. 

Mexico: On November 23, 2001, two 
prisoners at a prison in Ensenada, Baja 
California, climbed a guard tower, took the 
guard’s rifles and exchanged gunfire with 
guards for three hours before being killed. 

Montana: In January 2002, Jefferson 
county jail guard David McElroy was 
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charged with raping two female jail pris- 
oners. In addition to challenging the state 
law that makes sex between guards and 
prisoners illegal, McElroy claims the pris- 
oners seduced him and because he is a 
body builder taking human growth hor- 
mones he was less able to resist their 
advances. Apparently this defense is a 
variation of the “steroid rage” defense 
used in violent crimes. Until now the “rag- 
ing hormones” defense was used mostly 
by teen-age boys chastised for unwanted 
advances. 

New Jersey: On February 2, 2002, 
Michael Evans, 31, escaped from the 
Minimum Security Unit of the South 
Woods Prison. He was recaptured on 
February 5, 2002. Evans was due to have 
been released from prison on April 1, 
2002; he now faces an additional five 
years in prison for the escape. 

New Jersey: On January 5, 2002, 
Joe Clark announced he was resigning 
as director of the Essex County Juvenile 
Detention Center after he condoned the 
brutal and abusive treatment of juvenile 
prisoners. Clark had been criticized by 
the state’s Juvenile Justice Commission 
for routinely violating state standards on 
the treatment of juveniles. Clark is best 
known as the baseball bat wielding au- 
thoritarian high school principal whose 
“hands on” approach to children was 
glorified in the film “Lean on me.” Clark 
defended his management style of chain- 
ing children, turning a blind eye to 
beatings and confining them to isolation 
cells for weeks on end by saying it was a 
necessary response to youth violence. 

New Mexico: On January 7, 2002, 
Marcos Mazzini, Vincent Najar and Ja- 
son Delatorre, pleaded guilty in federal 
court to charges that they incited a riot 
at the privately run Torrance county De- 
tention Facility in Estancia in 1999 to 
cover up an escape attempt. Several pris- 
oners and guards were injured in the riot. 
The three men were awaiting sentencing 
after being convicted of racketeering 
charges stemming from a drug operation 
they ran in Albuquerque as part of a Cali- 
fornia Sureno gang operation. Another 
defendant, Paul Segura, had his sentence 
reduced after agreeing to testify against 
his co-defendants. Mazzini was sen- 
tenced to eight years on the rioting 
charge; consecutive to the 25 years he 
received on racketeering charges. Najar 
was sentenced to 4 years on the riot 


charges; with three of them consecutive 
to his 30 year racketeering sentence and 
Delatorre received a two-year sentence 
concurrent with his 22-year sentence. 

New York: On January 29, 2002, 
Randy Denjen, 38, a lieutenant at the fed- 
eral Metropolitan Corrections Center in 
Brooklyn was charged by federal pros- 
ecutors with raping a 23-year-old female 
prisoner at the jail on November 25, 200 1 . 
Prosecutors said another jail employee 
witnessed the attack and that they had 
DNA evidence implicating Denjen. 
Denjen denies the charges. 

North Carolina: In July 2001, 
Durham county attorney Allen Mason III, 
a former assistant prosecutor, was 
charged with sexually assaulting two 
women on four occasions, one of the vic- 
tims was 16 at the time of the assault. 
Mason is also charged with soliciting 
prostitution for offering one of the women 
legal services in exchange for sex. 

North Carolina: On January 11, 
2002, Benjamin Gray, 28, a Gaston county 
sheriffs deputy, pleaded guilty to twice 
having sex with jail prisoner Billie Cooper 
in November 2000, on a desk in the jail. 
Cooper believes that Gray fathered her 
son as a result of the trysts. Gray was 
sentenced to 90 days of house arrest and 
1 8 months probation. 

Ohio: On November 28, 2001, David 
Dearing was released from the Lima Cor- 
rectional Institution and picked up from 
prison by his grandmother. Within two 
hours of his release, Dearing had stolen 
his grandmother’s car, robbed a Toledo 
bank and was arrested shortly thereafter 
stuck in a muddy field in his 
grandmother’s car while smoking crack. 
He was back in prison 29 hours after be- 
ing released. Dearing faces charges of 
aggravated robbery, driving under sus- 
pension and failure to stop after an 
accident. 

Oklahoma: On January 23, 2002, 
Frank Rodriguez killed himself by jump- 
ing headfirst off a second story tier at the 
Texas county Detention Center in 
Guymon. Rodriguez had just pled guilty 
to sexual molestation charges. 

Oregon: In February, 2002, Deana 
Adam, 32, and Charles Dunkin Jr., 40, 
guards at the Oregon State Penitentiary 
in Salem, were charged in Marion county 
circuit court with giving prisoners alco- 
hol, tobacco and a watch. They face 
charges of official misconduct, receiving 


a bribe and supplying contraband. A third 
guard, William Brooks, 37, was scheduled 
to be charged but did not appear in court. 
An arrest warrant was issued for him. 

Oregon: In January 2002, Douglas 
Harison, 48, attempted to rob a Salem bank 
and asked the teller to call police. 
Harrison told the teller he didn’t want any 
trouble, he just wanted to go back to 
prison. Harrison had been on parole for 
16 months after spending 8 years in prison 
for strangling a girlfriend. He told police 
he couldn’t find a job and was running 
out of money. 

Oregon: On February 14, 2002, Kari 
Turner, 40, a guard at the Oregon State 
Penitentiary in Salem was charged with 
official misconduct, a misdemeanor, in 
Marion county circuit court, for allegedly 
giving a prisoner a pair of sunglasses. 
Her arrest is part of a 1 6-month investiga- 
tion into contraband smuggling at 
the prison. 

Russia: On January 25, 2002, presi- 
dent Vladimir Putin ordered the release of 
all women prisoners with children under 
the age of three, regardless of their crimes. 
Currently, small children of women pris- 
oners are kept in day care centers within 
the prisons to be with their mothers. At 
the time of the amnesty, some 493 chil- 
dren were housed in such centers. 
Nadezhda Mikhailova, head of the 
Kremlin’s pardons department, did not 
know how many women would be freed. 

South Africa: On February 1,2002, 
privately owned South African Custodial 
Services, a consortium of U.S. based 
Wackenhut Corrections and their local 
partner, Kensani Corrections, a “women’s 
empowerment company,” opened the 
3,024 bed Kutama Sinthumule Maximum 
Prison in the town of Louis Trichardt. 
This is the second privately owned South 
African prison. 

South Dakota : On October 15,2001, 
prisoner Heather Muston, 28, was sen- 
tenced to three years in prison for partying 
in the governor’s mansion. While working 
unsupervised at the mansion with another 
female prisoner in 2000, two male friends 
showed up with drugs to share with the 
women before engaging in sex with them. 
The sentencing judge said Muston had 
“defiled” the mansion. 

Tennessee: On January 19, 2002, 
another prisoner at the Corrections Cor- 
poration of America run South Central 
Correctional Center stabbed prisoner 
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News in Brief (Continued) 


Develae Paige, 32. Paige suffered minor 
injuries. That same day, prisoner Thomas 
Prater struck Billy Riley, the food services 
manager there, on the head with a food- 
stirring paddle. Riley was not injured. 

Texas: On November 6, 2001, 
Courtney Bourda, 23, a prisoner in the 
Denton county jail, tried to grab a jail 
deputy’s gun in a courthouse holding 
area where he was undergoing trial on 
kidnapping charges related to a bank rob- 
bery. Bourda, who was not handcuffed 
at the time, was shot in the head by an- 
other jail guard and died at the scene. 

Virginia: In January 2002, the Bu- 
reau of Prisons announced it would not 
renew its contract to continue housing 
1,200 prisoners at the Sussex I State Prison 
in Waverly. The decision will cost the Vir- 
ginia DOC about $5.26 million annually. 
Since being housed at the prison in 1 999, 
the prisoners, all from the D.C. prison 
system that has passed over to federal 
control, have complained of brutality and 
ill treatment by guards. The D.C. prison- 
ers will be moved to other BOP prisons in 
Virginia and West Virginia. 

Washington: In January 2002, the 
Washington DOC began lobbying state 
judges to sentence prisoners to the Work 
Ethic Camp (AKA boot camp), at the Pine 
Lodge Pre Release Center in Medical Lake. 
The program, started by legislators in 
1993 to “get tough on crime,” has less 
than 30 prisoners in it, and the DOC wants 
to expand it to 300. Only nonviolent drug 
and property offenders are eligible for it. 
A skeptical Spokane superior court judge, 
Tari Eitzen, noted that 75% of criminal 
defendants have chemical dependency 
problems, yet the WEC does not offer 
drug or alcohol treatment, just exercise 
and paramilitary discipline. 

Washington: OnDecember4,2001, 
an unidentified Thurston county jail 
guard was found dead in his Lacey home 
after committing suicide. He had also 
killed an unidentified woman found with 
him. The guard was being investigated 
for having sex with a female jail prisoner, 
which is illegal in Washington. 

Washington: On February 20, 2002, 
prisoners at the Washington State Refor- 
matory in Monroe staged a three-day 
food strike by not going to meals to pro- 
test diminishing portions of crappy food. 


The protest had a high degree of partici- 
pation when only 68 out of 800 prisoners 
showed up for meals. The prison previ- 
ously had a food strike in July 2000, over 
the same issue. Over the past decade the 
WA DOC has steadily decreased the qual- 
ity and quantity of prison meals in the 
name of cost cutting. As with previous 
protests, prison officials agreed to “look 
into” the problem but not to actually do 
anything to resolve it. The WSR, with its 
high concentration of for profit busi- 
nesses and correctional industries is 
uniquely vulnerable to work strikes, 
which would have a greater impact than 
prisoners not going to eat crappy food. 
Moreover, prisoner workers pay 20% of 
their wages for “room and board,” sup- 
posedly paying for the privilege of eating 
smaller portions of crappy food. 

Washington: On January 21, 2002, 
Robert Burt and James Rogers briefly es- 
caped from the Monroe Correctional 
Complex’s minimum-security work camp 
in Monroe by cutting through ties that 
bind the wire mesh fence and crawling 
under it to short-lived freedom. They then 
stole a car in town and were arrested min- 
utes later. It was the first escape from 
within the camp compound since the fa- 
cility opened in 1995. Prosecutors 
charged both prisoners with escape and 
theft. One of the escapees had been due 
to be released on March 7, 2002. 

Washington: On November 28, 2001, 
Michael Hoover, 52, a former state Patrol 
crime lab chemist, was sentenced to 1 1 
months in jail after pleading guilty to offi- 
cial misconduct and tampering with 
physical evidence. The charges stemmed 
from his theft of heroin sent to the lab for 
testing in criminal cases. Several dozen 
cases in NW Washington were dismissed 
as a result of his tampering. No explana- 
tion was given as to why Hoover was not 
charged with drug possession, which is 
a felony and carries a heavier sentence. 

Wisconsin : On December 6, 200 1 , 
DeCarlos Young, 24, escaped from the 
Milwaukee County jail’s visiting booth 
by removing the screws from the window, 
climbing through the window, changing 
clothes, donning a wig and walking out 
of the jail with his girlfriend Albertina 
Jackson, who was visiting him and helped 
him escape. Young had been convicted 
of first degree reckless homicide. Jail offi- 
cials have since changed the window 
screws in the jail. | 
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Order These Great Books from Prison Legal News Today! 


The Celling of America : An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 
$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $14.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $32.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 
$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN conributing 
writers. An excellent companion to The Celling 
of America. 


QTY / 
Total 


1001 


1022 


1013 


1016 
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Legal Research: How to Find and Understand the 
Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. Now $19.95! 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 271pages. $17.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modern prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, by Barry 
Scheck, Peter Neufeld and Jim Dwyer; Doubleday, 
298 pages. Hardback only. $24.95. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, by Joy James; Saint Martins Press, 352 pages. 
Hardback only. $35.00. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social j 0 f a j 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 1019 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 1 020 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 
the post civil war Southern economy. Explains j 0 1 2 

how prison slavery was an integral part of the 

American economy in the post civil war era. Puts 
today’s prison slave labor practices into con- 
text. 


Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons and jails. Cov- 
ers all aspects of mental illness, prison rape, racism, 
negative effects of long term isolation in control units 
and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies 102 4 
create and foster crime and how corporate and gov- 

eminent crime is rarely pursued or punished. Shows 

connections between crime and policies on the en- 
vironment, banking and other issues. 

With Liberty for Some: 500 Years of Imprisonment 
in America, by Scott Christianson; Northeastern 
University Press, 360 pages. $18.95. 1026 

The best history of prisons in the US that there is. 

Solidly documents America’s as a prison nation to 

the present. Puts the prison system in a historical 
context. 

Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$17.00. 

Radical analysis of the ruling class war on the poor 
via the criminal justice system. Well supported by 1002 
the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 

and Prisons. Best book on these issues. 

No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 224 pages, Hardback. $25.00. 1010 

Devastating critique showing how the criminal jus- 

tice system perpetuates and thrives on race and class 

inequality, creating a two tiered system of justice at 

all levels. 

The Perpetual Prisoner Machine: How America 
Profits from Crime, by Joel Dyer; Westview 
Press, 318 pages. $19.00. 1025 

Expose on who profits from the prison industrial 

complex: private prisons, banks, investment houses 

and small companies. Explains how prison growth 
means more profit for business. 
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The Prisoner's 
Guide to Survival; 

The most comprehensive and 
current legal assistance 
manual available to prisoners , 
covering post-conviction relief 
and prisoners' civil rights. 


"Can I challenge my conviction or 
sentence and win?" 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL helps answer these two most important 
questions facing every man and woman imprisoned in the United States. 

No matter what your legal or educational background. The Prisoner's Guide to 
Survival will help you learn how to research the law, study your rights, deter- 
mine your legal options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don't have 
an attorney you can make an informed decision regarding your legal choices. 
The Supreme Court decision in Apprendi v. New Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 


The SURVIVAL GUIDE includes: 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions, Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law derisions covering criminal conviction, 
sentencing and prisoner civil rights. 

■ A detailed index, glossary and prisoner resource directory. 

■ A guide to the Freedom of Information Act and Privacy Act. 


TO ORDER your copy 

OF THE PRISONER'S GUIDE 
to SURVIVAL: 

Complete order form below and 
send with your payment to: 

PS1 PUBLISHING, INC. 
413-B 19th Street, #168 
Lynden, WA 98264 

Telephone: 1-800-557-8868 
www.prisonerlaw.com 
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“From the eye-catching, metaphorical endless maze cover, to its easy 
organization, to the breadth of subject matter - the book is more appeal- 
ing than any of the many others that attempt to cover post-conviction 
matters. In short. I'm impressed. " - j.r., fci Pekin, III 

"I think it's a great book which will be extremely useful to prisoners... 
Washington currently plans to eliminate its prison law libraries , which 
means books like this one will be increasingly important to prisoners' 
assertion of our legal rights. " - p.w„ Mice Steilacoom, wa 
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Collateral Damage: The Children of Prisoners 

by Tom Lowenstein 


C arlos Kelly was six years old 
when, in December of 1 99 1 , his 
mother, Caridad, was arrested by federal 
agents in Florida for conspiracy to dis- 
tribute cocaine. 

“I remember it was, like, me and my 
stepbrothers and sisters, we was all gath- 
ered in the playroom,” says Carlos, now 
16. “I told my mom that the Nintendo 
was broke — this is what I remember the 
most — I asked my mom if she could get 
us a new one. She went out to get the 
new Nintendo, and she never came 
back.” 

Caridad and her husband ran a small 
travel agency and money wiring busi- 
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ness in Tampa near their home. She 
stopped by the office on her way to the 
store. “I was at work,” she recalls. “It was 
right before, the week before Christmas. I 
wanted to go to Toys R Us, I remember; I 
wanted to get Carlos a Nintendo. I wanted 
to close up my business. My accountant 
and my husband were sitting there get- 
ting the daily deposit ready. I saw all these 
people coming in from every door — all 
these people with guns everywhere. I 
thought it was a holdup at first. They 
hooded us and took us away in separate 
cars.” 

Carlos remembers the FBI coming 
to his house. “A little while [after his 
mother left] all these FBI guys were 
there, asking questions. They didn’t 
talk to me at all. I kind of picked things 
up on my own, seeing, like, the FBI, and 
my mom didn’t come for a long time. I 
kind of figured out she was arrested. 
My grandmother told me later. I thought 
it was, like, my fault because she went 
out to get us a new one.” 

Carlos and his siblings went to stay 
with relatives. He doesn’t remember how 
long it was until he saw his mother again; 
Caridad says that Carlos visited her in 
the jail two or three weeks later. Her trial 
didn’t start for almost two years, and 
she remained in jail as the government 
prepared a complicated prosecution 
against a drug ring that, Caridad found 
out in the course of her trial, had been 
in operation for decades. One of 
Caridad’s co-defendants, facing life in 
prison, had turned evidence against 
enough other people to procure for him- 
self a seven-year sentence. 


“The whole thing started in the early 
1970s,” she says. “The whole thing just 
came floating down the river. I was in the 
wrong place at the wrong time and mar- 
ried the wrongjerk.” 

Carlos attended her trial, which was 
held in Tampa. “All my stepbrothers and 
almost the whole family went,” he said. “I 
went almost every day. It was harsh — to 
me it was harsh, not being able to talk 
with my mom but being able to see her. I 
don’t know — it was hard. It’s hard to ex- 
plain. I felt sort of like alone, but not 
totally.” 

Caridad was sentenced to the man- 
datory minimum — 121 months — plus 48 
months for money laundering. Carlos 
went to live with Caridad’s mother. 

According to the U.S. Bureau of 
Justice Statistics, the population of 
state and federal prisons has grown by 
more than 490,000 prisoners since 1991, 
an increase of 62 percent. The war on 
drugs is an important factor in this in- 
crease: It tripled the number of arrests 
for drug offenses from 58 1,000 in 1980 
to 1,584,000 in 1997. In 1980 drug of- 
fenders represented 6 percent of 
state-prisoner and 25 percent of fed- 
eral-prisoner populations; by 1996 
these numbers had grown to 23 per- 
cent of state and 60 percent of federal 
prisoners. [By May 2002, 55% of the 
157,000 federal prisoners were incarcer- 
ated for drug crimes.] 

The effects of this increase are gro- 
tesquely magnified in the African- 
American community, as a recent report 
by Human Rights Watch documents. 
Black men are incarcerated 9.6 times more 


Prison Legal News 


1 


June 2002 






PUBLISHER 

Rollin Wright 

EDITOR 

Paul Wright 

EXECUTIVE DIRECTOR 

Donald W. Miniken Jr. 

CIRCULATION MANAGER 

Hans C. Sherrer 


QUARTERLY COLUMNISTS 

Mumia Abu Jamal, John Midgley, 
Walter Reaves, Kent Russell 


CONTRIBUTING WRITERS 
Rex Bagley, Lonnie Burton, Matthew 
Clarke, John Dannenberg, Bill 
Dunne, Roger Hummel, Gary 
Hunter, Julia Lutsky, James Quigley, 
David Reutter, Mike Rigby, Sam 
Rutherford, Roger Smith, Silja J.A. 
Talvi, Bob Williams, Mark Wilson, 
Willie Wisely & Robert Woodman 


PLN is a Monthly Magazine 


A one year subscription is $18 for 
prisoners, $25 for individuals, more 
if you can afford it, and $60 for law- 
yers and institutions. Prisoner 
donations of less than $ 1 8 will be pro- 
rated at $ 1 .50/issue. Do not send less 
than $9.00 at a time. All foreign sub- 
scriptions are $60 sent via airmail. 
PLN accepts Visa and Mastercard 
orders by phone. New subscribers 
please allow six to eight weeks for 
the delivery of your first issue. Con- 
firmation of receipt of donations 
cannot be made without an SASE un- 
less you have not received your first 
issue within the time allotment men- 
tioned above. Ad rates are available 
on request. PLN is a section 501 
(c)(3) non-profit organization. Do- 
nations are tax deductable. Send 
contributions to: 

Prison Legal News 
2400 NW 80th Street #148 
Seattle WA 98117 
(206) 781-6524 
Fax (206) 505-9449 
www.prisonlegalnews.org 


Article submissions should be 
sent to the editor at the above 
address. We cannot return 
submissions without an SASE. 
Check our website or send an SASE 
for writers guidelines. 


June 2002 


Collateral Damage 
(Continued) 


frequently than white men; in 1 1 states, 
it’s 12 to 26 times more often. While five 
times as many whites use drugs as blacks, 
62 percent of drug offenders admitted to 
state prisons are black. 

The increase in incarceration has not 
necessarily lowered the crime rate. In fact, 
a 1997 Sentencing Project report showed 
that between 1985 and 1995 the incarcera- 
tion rate in the United States nearly doubled 
while crime rates on the whole remained 
unchanged, rising from 1985 to 1991 but 
declining from 1991 to 1995. Research indi- 
cates that many factors contribute to 
reductions in crime, including an improved 
economy, new methods of community po- 
licing, and demographic changes. 

Whether or not the war on drugs and 
crime is effective law enforcement policy, 
one thing is clear: More than 250,000 more 
American parents are in prison today 
than in 1 99 1 , the number of children with 
a mother in prison having nearly doubled 
in the same period. Seven percent of black 
children — nearly nine times more than 
white children — have a parent in prison. 

In all, 1.5 million kids in the United 
States are children of prisoners, and the 
effects on their lives are profound. “Some 
estimates are that children of people in 
prison are as much as five tunes more likely 
to end up in prison themselves,” says 
Jamie Suarez-Potts, program coordinator 
of the Criminal Justice Program at the 
Boston chapter of the American Friends 
Service Committee (AFSC). “Most chil- 
dren who have parents in prison are 
already disadvantaged, from poor com- 
munities,” she explains. “Prison costs 
money to the family, from the arrest and 
ensuing trial, and maybe having to hire 
an attorney. And there are costs assigned 
to people in prison — telephone, clothing, 
medical costs. All these have to come from 
the family. Not to mention travel costs for 
visits, which can be prohibitive.” 

Many children whose parents are 
incarcerated lose contact with them, ac- 
cording to the Child Welfare League of 
America (CWLA), and many live in pov- 
erty. Children of prisoners experience a 
range of difficult emotions — fear, anxiety, 
abandonment, shame, worry that they’ll 
never see their parent again, sadness, 
loneliness, guilt. In addition, they may be 
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teased and taunted by their peers, and 
the stigma attached to having a parent in 
prison can make it difficult for children to 
seek help. These emotions, added to the 
pressures of living in poverty and to what- 
ever disruptions the children may have 
experienced as a result ofparents’ crimi- 
nal behavior, put children of prisoners at 
increased risk for doing badly in school 
or dropping out, as well as for early preg- 
nancy, drug abuse, and delinquency. 

“We understand that kids go 
through trauma when their parents get 
divorced or die,” says Marsha Weissman, 
executive director of the Center for Com- 
munity Alternatives (CCA) in New York. 
“This is experienced as trauma for the 
kids, and they need some support and 
help dealing with it. For kids, it’s about 
dealing with a range of emotions, from 
anger to hero worship. When the mother’s 
away, it’s about getting used to a new 
caregiver setting — new neighborhood, 
maybe other children in the home.” 

In the summer of 1 999, a Massachu- 
setts trial court seeking possible ways to 
divert offenders from incarceration com- 
missioned Maureen Norton-Hawk, an 
assistant professor of sociology and 
criminology at Suffolk University in Bos- 
ton, to study 70 women who were in jail 
awaiting trial and who, among them, had 
144 children. 

“The women had histories of poor 
education, lack of job skills,” notes 
Norton-Hawk. “Most had some form of 
drug addiction, and most of them have 
major problems in terms of family dys- 
function. A large percentage have been 
verbally, physically, or sexually abused. 
And the children show the same 
things.” 

A little more than half of the children 
studied were male. Thirty-three percent had 
already repeated a grade, and 35 percent 
were involved in special education (high 
above the 18 percent average in Boston’s 
public schools). Forty-one percent of the 
kids had been neglected, 2 1 percent physi- 
cally abused, and 14 percent sexually 
abused. Thirty-one percent had problems 
with anxiety; 21 percent, with depression. 
Six percent had suicidal thoughts. 

The average age of the children in 
the study was seven. 

“These numbers are very similar to 
results I’m finding now, working with 
women who are awaiting trial for any of- 
fense,” says Norton-Hawk. “The majority 
of these mothers are going to get out and 
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are going to have some relationship, 
whether it’s primary care or not, with these 
children. Twenty-nine percent of the bio- 
logical fathers had never been involved 
with these kids. Then you take the mother 
away. Imagine if you were a kid, and your 
father was never involved and your 
mother’s in prison. And then we wonder 
why some kids do some of the horrible 
things they do. 

“From one generation to another,” she 
continues, “you start out struggling be- 
cause your parents were struggling, and 
everything that happens to these kids hap- 
pened to their mothers before them.” 

The CCA’s Weissman agrees. “It’s 
not like nobody needs to be incarcer- 
ated,” she says, “or that no kids need to 
be removed from homes. But we’re using 
these as our first resort, not our last re- 
sort. You may take the parent out of the 
home, but where is the kid going? It’s not 
like we have wonderful places for these 
kids to go in most cases. These kids have 
so many other risk factors, and parental 
incarceration is one more.” 

Trying to Help 

Jean Canty has a full-time job as a 
schoolwide instructional administrator 
for curriculum at Montgomery County 
High School in Ramer, Alabama. She also 
has a part-time job three nights a week 
and runs Save Kids of Incarcerated Par- 
ents (SKIP), an organization that lines up 
churches, school organizations, commu- 
nity service organizations — anyone in 
the community who is willing — to work 
with children of prisoners. 

“I’m also getting into the school sys- 
tem,” Canty says, “ — talking with 
counselors and teachers to make them 
aware of these children.” 

Canty started SKIP in Florida in the 
late 1970s, after her husband at the time 
was sent to federal prison. “He had a mail 
contracting business,” she explains. “I 
believe he was going through people’s 
mail, taldng their money. The FBI was in- 
vestigating. I didn’t know what was going 
on until they were questioning me.” 

Through the course of the investiga- 
tion and trial, Canty lost everything. “I was 
devastated,” she says. “1 didn’t have food 
stamps; I didn’t have anything. They’d 
taken my house and everything else. I had 
to go live with a friend of mine and sent 
our son to live with my mom for a while.” 


Eventually, she moved into an apart- 
ment with her son. Some time later, one of 
her husband’s children from a previous 
marriage called. “He said he was getting 
ready to run away,” Canty recalls. She 
offered him a place to live. She also started 
trying to find services for children of in- 
carcerated parents. “There were none,” 
she says. “So I started my own.” 

Canty moved to Alabama in 1 989 and, 
unable to find an organization providing 
the support services that she had tried to 
offer, started SKIP again. In 2000 there 
were 19 kids in the program. 

“You can apply for different grants,” 
according to Canty, “but there’s nothing 
specifically there. There are grants for 
the homeless, for anything you can imag- 
ine — but not specifically for children of 
prisoners. There is one foundation that 
found me on the Web and contacted me. 
They don’t want to publicize it, [but] I 
was able to get a $ 1 3,000 grant from them. 

“The children feel ostracized; they 
feel penalized,” Canty reports. “They 
might feel penalized twice if the parents 
are in there for child abuse. Children, no 
matter what, love their parents, and they 
need some way to have a bridge to their 
parents.” So Canty works her two jobs 
and keeps SKIP going. 

“There’s people out there trying to 
do things in little ways here and there, 
but no one’s bringing it all together,” she 
says. “I’m still interested someday in get- 
ting the government to address this 
nationwide. It’ll come when everybody 
sees that there’s a need to address the 
children... . If we can capture the children 
of prisoners and keep them from going to 
prison, we’ll make a better place for ev- 
eryone.” 

“There are only two things that all 
the studies absolutely show reduce recidi- 
vism,” says the AFSC’s Suarez-Potts. “One 
is education and the other is strong con- 
tacts — ties with family and community.” 

On the federal level, each prison sets 
up its own parenting classes for prison- 
ers. Other than that, according to Federal 
Bureau of Prisons spokesperson Traci 
Billingsley, there are no federal policies 
relating to prisoners with children except 
for visitation rules. Prisoners are not even 
asked if they have children when they 
are processed into the system. 

In 1997 the CWLA conducted a na- 
tionwide survey of the services 
available to children of prisoners 


through state-run child welfare sys- 
tems. Of the thirty-eight states that 
responded, only six reported that they 
have specific policies covering children 
of prisoners. And just four said they 
provided support groups for children 
of incarcerated parents. 

“I think it’s pretty much local groups 
trying to do this work,” says Marsha 
Weissman. “1 have not heard of a sys- 
tematic approach on the part of any state. 
We started our program with a small pri- 
vate foundation grant, less than $10,000, 
and since that grant has run out, we’ve 
been keeping it going on a shoestring by 
redeploying staff, taking on extra respon- 
sibilities, getting some interns from a local 
social-work school. Children with parents 
in prison is a problem that no one’s tak- 
ing a look at. We’re sticking our heads in 
the sand.” 

Ignoring the bonds between children 
and their incarcerated parents would 
seem to be counterproductive. In doing 
so, we increase exponentially the risk that 
released parents will wind up in prison 
again and that their children will some- 
day join them in the system. 

A Matter of Proximity 

Yraida Guanipa is working to change 
the way we deal with children of prison- 
ers. At age 32, after seven years of trying, 
she got pregnant by artificial insemina- 
tion; a month after her first son was born, 
she got pregnant again — this time, she 
says, by miracle. Her sons, Yrwil Jesus 
and Jeswil Jose, are now six and five years 
old, respectively. 

Guanipa had been working as gen- 
eral manager in a mail facility in the Miami 
area for seven years when, in 1995, she 
was asked to “verify” a package for a 
regular customer who didn’t speak En- 
glish. In September of the following year, 
she was convicted in federal court of con- 
spiracy to distribute cocaine and was 
sentenced to 12-and-a-half years in prison. 
With her mandatory-minimum sentence, 
she won’t be eligible for parole and can 
only accumulate 54 days of “good time” in 
a year. Her release date is 2007. 

“1 usually talk to my sons two or three 
times a week for 15 minutes,” she says. 
“The last time I saw them was last year, 
December 17 [1999]. 1 haven’t seen them 
since then.” 
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Collateral Damage 
(Continued) 


In January of 2000 — on the fifth day 
of a hunger strike designed to force the 
Bureau of Prisons to move her to a Miami 
facility closer to her children and to allow 
her a day furlough to visit with them — 
Guanipa was moved from a prison camp 
in Coleman, Florida (about 275 miles from 
Miami), to the Federal Correctional Insti- 
tution in Tallahassee (nearly 500 miles 
from Miami). The Bureau of Prisons told 
her that the Miami facility didn’t have 
room for her and that she would not be 
eligible for day furloughs until the last 
two years of her confinement. 

Letting prisoners see their children 
outside of the prison environment is ex- 
tremely important for the children’s 
understanding, Guanipa asserts. Having 
children see their parents only in prison 
can make prison seem okay to them. “It 
breaks my heart that my son told my 
mother he wants to go see Mami to get 
candy,” she says. 

She is still struggling with the Bu- 
reau of Prisons to be moved closer to her 
children and to create programs that al- 
low parents in prison more contact with 
their kids. She is also trying to maintain a 
bond with Yrwil and Jeswil. 

“1 write them a bunch of letters,” she 
says. “I make books for them. 1 write little 
short stories. I draw for them. 1 knit sweat- 
ers, crochet. I make cards for them. I 
cannot afford to lose that bond. They 
know Mami very well and they wait for 
the letters, the drawings; they wait for 
everything. They ask me for things — like 
the older one asked, ‘Mami, send me 
some adding, and I will do that for you. ’ 
They write to me, tell me about their school 
friends.” 

For the past five years, Guanipa has 
also been helping other women prison- 
ers with their appeals. “I feel so sorry for 
these people,” she says. “They don’t 
speak the language, they don’t see their 
children, so I have to file motions for 
them.” As part of her ongoing efforts, she 
contacted former Senator Paul Simon of 
Illinois, who, while serving in Washing- 
ton, had taken an interest in the plight of 
women in prison. He has been working 
with Guanipa in her attempts to be moved 
closer to her children. 


“Having dealt with a lot of prison 
problems over the years,” Simon ex- 
plains, “my strong instinct is, here’s 
someone who — if she could be out of 
prison — could really be a constructive 
force. Having her in prison is not good 
for her, not good for her children. I held 
hearings 10 years ago on the question 
of women in prisons. We made some 
recommendations as a result of that 
hearing, most of which didn’t get any- 
where. We have an increasing number 
of women going to prison, and we 
ought to be handling it in a way that 
benefits society.” 

Better services for children of pris- 
oners and programs to help parents 
maintain ties are essential, Guanipa in- 
sists. Without them, she says, “our 
children will come to prison. Where are 
we going to end it? And the only real 
rehabilitation for a prisoner is their fam- 
ily. If we break that tie, there is no human 
being left.” 

Marsha Weissman of the CCA points 
out that one problem facing anyone who 
wants to help children of prisoners is how 
to identify them. These children usually 
don’t want to talk about their situation. 
“If we didn’t know these kids through 
other programs that we run — AIDS 
awareness, advocacy programs for kids 
who are charged with crimes, community 
service learning programs, mentoring, 
work apprenticeships — I’m not sure how 
we would ID them,” she says of the 
roughly 45 children of prisoners she 
works with each year. 

“We should reallocate our expen- 
ditures to focus on real preventive 
services for these kids,” Weissman 
believes. “When people look around 
for a population to target for preven- 
tive money, this is the population.” 
Services for these at-risk children could 
include support groups, academic and 
enrichment help, mental health services 
for dealing with trauma, and preventive 
services that build on the kids’ 
strengths so they can make good 
choices for themselves. Weissman also 
supports community-based corrections 
as an alternative to incarceration for 
nonviolent offenders. 

Maureen Norton-Hawk, who ran 
the Suffolk University study, agrees. 
“I would try a pilot program,” she says. 
“Instead of prison, have a treatment or 
transitional home where the mother and 


child are there together. Collaboration 
between the different service agencies 
is so important. We need to intervene 
now, and not when these children start 
finding their way into the incarceration 
system.” 

Carlos Kelly lived in Tampa with his 
grandmother while his mother, Caridad, 
was in prison. “Feeling like it was my fault 
stayed for a while,” he says. “My family 
kept trying to cover it up. They didn’t 
want to tell me. They were waiting for me 
to have more comprehension, to tell me 
what really happened.” 

During a 1997 visit to his mother in 
prison, Carlos broke down and told her 
how he felt. “He was very angry at me,” 
Caridad said. “We argued and cried in the 
visiting room.” Carlos recalls: “I told my 
mom finally, and she said it wasn’t my 
fault. When she told me what really hap- 
pened, it all, like, came together. I was, 
like, 12 maybe. 1 felt a little relief. Yeah, I 
felt relief. I mean, having that on your mind 
fora long time... .” 

When Caridad was moved to a 
prison only 45 minutes from her house, 
Carlos and his grandmother came every 
other weekend to visit. “I didn’t want to 
burden them,” Caridad says, “just be- 
cause I was there, near them. I 
understood that they had a life, and I 
wasn’t going to intrude on them. When- 
ever 1 needed a visit, really needed one, 
I would call and say, ‘Ma, I really need 
a visit.’ But I tried not to do that, be- 
cause 1 knew financially they really 
couldn’t do that. 

“I know mothers that struggle in 
prison,” she continues, “crying be- 
cause their kid is seeing a psychologist 
or the kid ran away from home or they’re 
gang-banging somewhere. I seen moth- 
ers trying to commit suicide in prison. 
Look, there are women who deserve to 
be where they’re at. There’s a lot of 
people who deserve the time they get. 
But my God, to be punished for a first- 
time, nonviolent offense, to get 20 
years, to get 10 years, that’s ridicu- 
lous.” 

Released on March 29, 2000, after 
almost nine years in prison, Caridad 
asked to be placed in a halfway house 
in Washington, D.C. She wanted to get 
away from her old situation and not 
disrupt Carlos’s world too quickly. 

“I can’t just pull him out of one at- 
mosphere,” she explains. “We don’t know 
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each other. We spent a little time to- 
gether — it was like we were brother and 
sister. I’m learning him; he’s learning me. 
I don’t know how to be a mother to a 16- 
year-old.” 

“I was really happy when she got 
out,” Carlos says. “She wanted me to 
stay [in Florida]; she said she didn’t want 
to mess things up. I went up there for the 
summer.” 

As of mid-December, Carlos was 
planning to move to Washington for 
good. Caridad had picked out his bed- 
room furniture ahead of time and put it 
on layaway for when he arrived. 


“My mom felt like she let me 
down and stuff by getting arrested,” 
Carlos says. “But she was a big help. 
She helped me a lot by telling me 
things and telling me the truth about 
things.” 

He has simple advice for other kids 
who find themselves with a parent in 
prison: “Do things to make your par- 
ents proud so when they get out they 
can be proud of you.” | 

[This article originally appeared in The 
American Prospect. Reprinted with per- 
mission .] 


Oregon Bulk Mail Ban Struck Down Again 


T he Ninth Circuit Court of Ap- 
peals held that a rule of the Or- 
egon Department of Corrections (ODOC) 
prohibiting prisoners from receiving bulk 
rate, third and fourth-class mail, is un- 
constitutional, as applied to pre-paid, 
for-profit, subscription publications. The 
Court also held that a rule authorizing 
the rejection of mail that does not bear 
the sender’s complete name and return 
address and/or the prisoner’s committed 
name and identification number on the 
front of the envelope “passes constitu- 
tional muster under the four-part Turner 
test.” 

ODOC prisoner Patrick Morrison 
brought suit against prison officials, 
arguing that OAR 291-131-025(6), 
which prohibits prisoners from receiv- 
ing bulk rate, third, and fourth class 
mail was unconstitutional because it 
prevented “him from receiving his pre- 
paid subscription to Montana 
Outdoors magazine, a for-profit, sub- 
scription publication, which is 
typically mailed bulk rate, third, or 
fourth class.” Morrison also chal- 
lenged OAR 291-131-025(1) which 
prohibits mail that does not bear the 
sender’s complete name and return ad- 
dress, and/or the prisoner’s committed 
name and identification number on the 
front of the envelope. 

The district court granted prison of- 
ficials’ motion for summary judgment, 
finding that the challenged ODOC mail 
rules “are constitutionally appropriate” 
and Morrison appealed. 

The Ninth Circuit deemed the case 
appropriate for the appointment of pro 
bono counsel. Accordingly, Morrison 


was represented on appeal by certified 
law students through a clinical program 
run by the University of California, Davis, 
School ofLaw. 

In determining that the district court 
erred in finding the ODOC bulk mail rule 
to be constitutional, the Ninth Circuit en- 
gaged in a detailed analysis under the 
Reasonable Relationship Test of Turner 
v. Sqfley, 482 U.S. 78, 107 S.Q. 2254 (1987), 
and observed: “Our court recently relied 
on the Turner test in an as-applied chal- 
lenge to the same . . . regulation” in Prison 
Legal News v. Cook, 238 F.3d 1145 (9th 
Cir. 2001). [PLN, April 200 1 ] 

Relying heavily upon its earlier 
holding in Prison Legal News, the Court 
found that there is no “legally signifi- 
cant distinction between the 
subscription non-profit publications at 
issue in Prison Legal News, and the 
subscription for-profit publications at 
issue in this case.” Ultimately, the Court 
concluded “that all four Turner factors 
favor Morrison” and found “that OAR 
291-131-025(6) is unconstitutional as 
applied to pre-paid, for-profit, subscrip- 
tion publications.” 

The Court affirmed the district 
court’s ruling that OAR 291-131-025(1) 
passes constitutional muster under the 
Turner test because of a lack of factual 
development as to whether the rule was 
being applied to deny prisoners access 
to their mail even when the intended re- 
cipient may be clearly identified or 
whether there is any way for prison offi- 
cials to determine if the return address is, 
in fact, correct and accurate. See: 
Morrison v. Hall, 261 F.3d 896 (9th Cir. 
2001 ). ■ 


It’s Finally Here! 

PLN’s newly revised, 
up-to-date index of 
articles is complete! 

Unlike with the previous index, you 
will no longer have to weed through 
hundreds of irrelevant conditions of 
confinement or DOC misconduct 
articles to locate the one you need. 

Now you can find your specific 
issue quickly and easily, be it 
religious names, exposure to cold, 
visitor strip searches, or any of our 
nearly 500 indexed subjects. 

The index is a valuable, stand alone 
research tool, showing detailed 
information about each article: 

> Title and author 

r Issue and page number 
!► Subjects 

> Case names and citations 

> Verdicts and settlements 

> BOP or Jail specific 

> State or region covered 

The index is broken up into sets, 
each set consisting of 325 to 400 
pages of useful information: 

1 990 through 1 995 
1996 through 1998 
1999 through 2001 

Each set is just $22.50 for prisoners, 
$35 for individuals or $50 for 
institutions. To order, send the 
appropriate amount plus $5 ship- 
ping for any size order to: 

Prison Legal News 
2400 NW 80th Street, PMB 148 
Seattle, WA 98117 

or call 1-206-781-6524 to order by 
Visa or Mastercard. 

All orders are shipped priority mail. 
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T his month’s cover story exam- 
ines the effects of mass impris- 
onment on the children of prisoners. All 
too often it is forgotten that prisoners 
have family members and the impact of 
penal policies on these families is largely 
ignored. Just as “family values” has 
served as a cover for a war on women 
and children, “tough on crime” policies, 
naked greed and indifference have served 
as a means to further alienate and deci- 
mate the family and community structures 
of prisoners. This ranges from the policy 
of locating prisons in rural areas far from 
the homes most prisoners come from, to 
transfer policies of keeping prisoners far 
from their homes even if there are nearby 
prisons, to outrageous phone rates for 
those prisoners who do want to stay in 
touch with their families once they are 
moved to faraway prisons (or transferred 
to another state entirely) and the steady 
cutback of visiting times and harshening 
of the few visits that do take place. In 
future issues of PLN we hope to cover 
these issues at greater length. 

PLN’s next book project, Prison 
Nation: The Warehousing of America’s 
Poor is steadily moving to completion, 
and if all goes well will be in bookstores 
by the end of the year. In this book we 
explore the class nature of the Ameri- 
can criminal justice system and how 
two million people actually wound up 
in prison and what’s happening once 
we got to prison. I’m very enthused 
about the project and I think the book 
will be a valuable contribution to educat- 
ing the public about the criminal justice 
system as it exists. 

As we reported in last month’s is- 
sue, PLN’s matching grant fundraiser 
was a success as we raised the $15,000 
matching grant which was our goal. 
There was a flurry of last minute dona- 
tions in March, just before the deadline, 
that helped us meet our goal and actu- 
ally put us a little bit over our goal. We 
would like to thank everyone who do- 
nated, it is only through your support 
that we are able to continue publishing 
and doing the work that we do. We 
hope supporters will continue to do- 
nate even without the matching grant 
fundraiser, since we rely on reader sup- 
port to continue publishing. 


From the Editor 

by Paul Wright 

After 12 years of existence PLN 
doesn’t have a logo. We would like to 
have a logo for both our masthead and 
stationary. I know that a great many PLN 
readers are very talented artists. We’ve 
decided to hold a contest to determine 
what kind of a logo PLN gets. The rules 
are simple: send in a drawing of what you 
think would be a good logo for PLN. The 
winner gets a free three year subscrip- 
tion to PLN and we will announce the 
winner and the logo in the November, 
2002, issue of PLN. The contest ends 
on September 1, 2002. Send your con- 
test entry to PLN, addressed “Logo 
Contest.” 

For most of the past year Thomas 
Sellman has been doing the layout for 
PLN and fact checking our articles as well 
as assisting us with research and other 
editorial tasks. Unfortunately, Thomas 
can no longer assist PLN on these mat- 
ters due to the press of being a second 
year law student busy studying to earn 
his law degree. We will miss Thomas and 
the invaluable help he has offered in the 
past. For any readers who live in the Puget 
Sound region in Washington, PLN has a 
Seattle office and can always use volun- 
teers for a variety of tasks related to the 
production of PLN. If you are interested 
in volunteering, please contact PLN’s of- 
fice at the phone or e-mail listed on page 
2. We are also in need of someone with 
graphic design experience to assist in the 
creation of various promotional materi- 
als. If you have graphic design experience 
and would be interested in helping PLN 
please contact our Seattle office. 

One of the saddest duties I have as 
PLN’s editor is reporting on the deaths 
of our friends and supporters. After 12 
years of publishing we have lost a num- 
ber of both to old age, illness and other 
things. I was tremendously saddened to 
learn of the death in late 200 1 of the rev- 
erend Seiichi Michael Yasutake at the age 
of 8 1 . Mike, as he was known to friends, 
was a true giant among activists, having 
dedicated his entire life to the struggle 
for justice and human rights for every- 
one. Born in Seattle in 1 920, Mike and his 
family were interned in the Minidoka con- 
centration camp in Idaho between 1 94 1 
and 1 943 . Released from the camp in 1 943 
he went to the University of Cincinnati 


where he was expelled for refusing to take 
a loyalty oath to the U.S., noting that 
“7,000 people were sent out of the United 
States to Japan because they answered 
the loyalty oath wrong.” 

Mike was ordained as an Episcopal 
minister in 1 950. He would later organize 
for civil rights in Illinois and Mississippi 
and at one point had his house blown up 
for his efforts. He first began his support 
of prisoners during the Vietnam war by 
visiting imprisoned draft resisters and 
generating support for them around the 
country. He was also a tireless advocate 
of independence for Puerto Rico. Mike 
was also the executive director of the ln- 
terfaith Prisoners of Conscience Project 
in Evanston, Illinois, sponsored by the 
National Council of Churches of Christ, 
USA. In that capacity he spent the last 
two decades visiting political prisoners 
around the country and advocating on 
their behalf. 

Mike was an early PLN supporter. 
He first visited me in the prison at Mon- 
roe in the mid 1990’s. He would visit me 
on a regular basis after that whenever he 
was in the Seattle area to visit relatives. 
His warmth, compassion, intelligence and 
commitment to the struggle for justice 
were inspiring to me, especially since Mike 
was at an age when many people have 
long since retired from activist pursuits. 
On one of his visits Mike told me he had 
just gotten a new black belt in Kendo, a 
form of Japanese fencing. All I could think 
was “I hope I’m half as active as he is 
when I’m his age!” 

Mike tirelessly advocated on behalf 
of political prisoners as well as for the 
human rights of all prisoners, organizing 
and leading demonstrations against con- 
trol unit prisons across the country long 
before the issue was recognized as the 
problem it is. He was active in many other 
progressive and anti imperialist causes. 
His courage and commitment touched 
and affected many lives over the years, 
including my own. Mike will be sorely 
missed and his passing is a great loss to 
everyone who supports human rights and 
freedom. Everyone at PLN offers their 
condolences to Mike’s children, grand- 
children and other relatives. Mike set an 
example most of us will be hard pressed 
to follow. | 
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Prisoner Killed in California Prison 

by Michael Rigby 


O n the morning of Sept. 29, 
2001, after his very first night 
in prison, Gary Avila was found dead in 
his cell, apparently strangled by his 
cellmate. Inside the cell Paul Posada 
paced nervously and muttered to himself. 
“Yeah, I did it,” he allegedly confessed to 
a prison lieutenant. “He messed up.” 

Avila, just 1 8 when he was sent to 
California’s Wasco state prison, was a 
first time offender. He had been sen- 
tenced to two years for being a gang 
member in possession of a firearm, a rela- 
tively minor offense by California prison 
standards. 

By contrast, Avila’s cellmate, Paul 
Posada, was a violent, antisocial, ca- 
reer criminal with a long documented 
history of severe mental illness. He was 
also three inches taller than Avila and 
outweighed him by 40 pounds. Posada 
had just returned to prison from Kern 
County Jail where he was sentenced 
to an additional eight years for spit- 
ting in a guard’s face while at 
Tehachapi state prison. 

A court ordered analysis done 
just two months before Posada’s re- 
turn to Wasco characterized him as 
“aggressive, paranoid, antisocial, ex- 
plosive, schizoid, and depressive.” 
Posada also reportedly told mental 
health workers that he eats his own 
excrement and receives orders from a 
“devil girl.” 

Kern County Jail officials believed 
Posada was so unstable that they classi- 
fied him as a high security risk and kept 
him in isolation. Gary Knox, a sergeant at 
the jail, says that paperwork detailing 
Posada’s high security status and men- 
tal health problems accompanied him to 
Wasco on Sept. 28. Prison officials de- 
nied that any paperwork was sent. 

Rufus Hernandez, Posada’s first 
cellmate at Wasco, refused to be housed 
with him. According to a prison docu- 
ment detailing an interview with 
Hernandez, “[He] allegedly told [the 
guard] that inmate Posada was nuts, and 
he shouldn’t be here. Hernandez also told 
[the guard] that nobody should be celled 
up with Posada.” 

This information, however, was not 
included in the original report. It didn’t 


surface until prosecutors in the case 
learned of its existence and specifically 
requested it. According to the 
lieutenant who interviewed Hernandez, 
“This information was deemed not neces- 
sary for inclusion [in the original report].” 

Even without the documentation 
from Kern County Jail and Hernandez’s 
statements, prison officials could have 
learned of Posada’s psychiatric problems 
and his “single cell status” simply by 
checking their own computer database. 
A download from the Department of Cor- 
rections computer in Sacramento would 


I n early October, 2001, the State of 
California agreed to pay $525,000 
to the parents of a Corcoran State Prison 
prisoner who was killed by another pris- 
oner in the exercise yard. 

James Kevin Mahoney, Jr., who was 
serving a life term without parole for 
murder, was beaten and strangled to 
death by prisoner Anthony Gilbert 
Delgado when the two were put to- 
gether in an exercise yard at Corcoran’s 
Security Housing Unit (SHU) on July 
2, 1999. 

Delgado, who had killed his 
cellmate Frank Mendoza eight months 
earlier, had been in isolation and on 
“walk-alone” status. When prison offi- 
cials inexplicably changed his status 
and put the two together, Delgado hit 
Mahoney causing him to slump to the 
ground. When tower guards did noth- 
ing for ten minutes, Delgado went back 
and beat Mahoney with his rubber san- 
dal. After several more minutes of guard 
inaction, Delgado shredded his T-shirt, 
fashioned a rope, and beat and 
strangled Mahoney with it. Following 
this fifteen-minute struggle, Mahoney 
was dead, according to an analysis of 
the exercise yard’s taped video moni- 
tor. 

After yet another twenty minutes, 
the first guards arrived on the yard. 
They took Mahoney to the hospital in 
the back of a pick-up truck because the 
prison’s ambulance was inoperable. 


have quickly told them all they needed to 
know. However, this database is not typi- 
cally checked during the initial screening 
process. 

Avila’s death was potentially avoid- 
able. According to one guard on duty the 
night Avila was killed, and who asked not 
to be identified for fear of retaliation by 
prison officials, “There were warning 
lights going off, but nobody was paying 
attention. This just never should have 
happened.” | 

Source: Los Angeles Times 


Delgado was tried and sentenced to 
death for Mendoza’s and Mahoney’s 
murders. 

Enrique Mexicano, the tower guard/ 
gunner assigned to watch Mahoney and 
Delgado, was later fired. State prosecu- 
tors recommended him and other Corcoran 
staff members for prosecution. However, 
the King’s County District Attorney’s 
office decided against filing charges — 
the same decision they made in 1 994 when 
eight other Corcoran officials were impli- 
cated in the guard shooting death of 
prisoner Preston Tate (where the state 
settled for $825,000). | 

Source: The Fresno Bee 


Marys Magic 

Hello guys and gals. I'm Mary. 
I have an incarcerated son 
and feel your struggles. I also 
know how important it is to 
have the ability to send nice 
gifts to your loved ones, Lei 
me hook you up on any 
occasion, Send for my cata- 
log and see what services I 
have to offer you. 

Mary’s Magic 
31 28 Walton Blvd 
PM B 224 

Rochester Hills, Ml 48306 


$525,000 Paid in California Prisoner 
Beating Death 
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T his column is intended to pro- 
vide habeas hints for prisoners 
who are considering or handling habeas 
corpus petitions as their own attorneys 
in propia persona. The focus of the col- 
umn is habeas corpus practice under the 
AEDPA, the 1996 habeas corpus law 
which now governs habeas corpus prac- 
tice throughout the U.S. 

BRIEFING OF HABEAS 
CLAIMS 

Many pro pers have a “one size 
fits all" approach to briefing of habeas 
claims, so that their briefs or points and 
authorities look the same for whatever 
stage of the habeas process they hap- 
pen to be in. 1 recommend instead an 
approach that tailors the briefing of the 
claim to the specific and changing de- 
mands which operate at each stage of 
the habeas process. 

STATE COURT 

Appeal following conviction and sen- 
tence. 

Appellate lawyers are trained to 
use a briefing style which I call “ple- 
nary briefing”. Plenary briefing 
contains an introductory “Statement 
of the Case” (a straightforward and 
non-argumentative history of the 
proceedings with references to the 
Clerk’s Transcript), a “Statement of 
Facts” (an accurate presentation of 
the facts, presented with the most fa- 
vorable spin but without 
misrepresentation or omission of 
critical facts, cited to the Reporter’s 
Transcript), a “Legal Argument” sec- 
tion in which each legal claim is 
separately labeled and supported by 
all available authority, and a “Con- 
clusion” in which you summarize the 
relief you are asking for. Most ple- 
nary briefs are at least 15-25 pages 
in length and take many, many hours 
to prepare. 

Plenary briefing is routine on di- 
rect appeal, and is the style of briefing 
that prisoners are first introduced to in 


Habeas Hints 

by Kent Russell 

post-conviction proceedings. Never- 
theless, that doesn’t necessarily mean 
that plenary briefing is either necessary 
or best for the other stages of the habeas 
process. 

Petition for review in state’s highest 
court. 

The traditional purpose of seeking 
review in the state supreme court is to try 
and have that court overturn the appel- 
late court’s decision to affirm all or part of 
your sentence. However, in practice that 
very rarely happens. At the same time, 
all habeas claims have to be presented 
to the state’s highest court in order to 
preserve or “exhaust” them for habeas 
corpus. Therefore, the most important 
practical function of the petition for re- 
view in today’s AEDPA world is to 
preserve and exhaust federal constitu- 
tional claims that are based on the 
appellate record. In order to exhaust a 
habeas claim, plenary briefing is not 
necessary. Rather, it is necessary to 
make a short and plain statement of the 
habeas claim (which is by definition a 
claim based on the federal Constitu- 
tion), supported by the essential facts, 
and with a citation to the most perti- 
nent U.S. Supreme Court (USSC) 
authority for the claim. 

So, for example, if your habeas 
claim is that the jury instructions 
omitted a necessary element of the 
crime with which you were charged 
and convicted, you would exhaust 
that claim by summarizing the factual 
basis for it and by putting a heading 
on your claim such as: “Petitioner’s 
right to have the jury instructed to 
determine each element of the charge 
beyond a reasonable doubt, guaran- 
teed under the Due Process Clause 
and the 5 th and 14 th Amendments to 
the Constitution, was violated by the 
deficient jury instructions given in 
this case. Sandstrom v. Montana , 442 
U.S. 510 (1979).” This single sentence 
is sufficient to exhaust your claim for 
habeas corpus purposes, whereas 
pages of plenary briefing which did 
not properly federalize the claim 
would not be. 


State habeas petition. 

Habeas claims which are based en- 
tirely on the appellate record are 
supposed to be brought on direct appeal 
and exhausted in the petition for review 
to the state’s highest court. However, 
where the record on appeal does not con- 
tain all the facts on which the claim is 
based, or where the legal basis for the 
claim is undeveloped for some good rea- 
son, then the claim can and must be 
brought on state habeas. The most com- 
mon example of the latter situation is a 
claim for ineffectiveness of counsel, 
which is almost always brought on ha- 
beas because trial and appellate lawyers 
rarely reveal their own ineffectiveness on 
the record. 

In California, there is a printed form 
which can and must be used to make a 
claim or claims on state habeas: Form # 
MC-275 (available from any courthouse 
and included in the California Habeas 
Handbook). For each habeas corpus 
claim, this handy printed form provides 
a space for the statement of the claim, 
the supporting facts, and the support- 
ing cases. There’s not a whole lot of room 
on the form, but the space provided is 
more than sufficient to allow for a plain 
statement of the habeas ground and the 
provision of the Constitution on which 
the claim is based, the essential facts 
which trigger the claim, and the key cases 
which support the claim. Thus, apart from 
filling out the form properly and making 
sure that you include at least one cita- 
tion to a pertinent USSC case, there is 
really no need for any other “briefing” of 
the claim at this stage of the process. On 
the other hand, if there are documents 
which support your habeas claim(s) and 
which are not already in the appellate 
record, these documents should be in- 
cluded as exhibits in support of the 
petition, separately bound and indexed, 
and filed along with the MC-275 form. 

The printed state habeas corpus form 
can be used in all of the state courts in 
which a habeas corpus petition can be 
filed: the Superior Court, the Court of 
Appeal, and the State Supreme Court. All 
you have to do is change the heading on 
the first page of the printed form and 
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update it to include reference to denial 
of the petition in the lower court(s). Note 
that state habeas practices vary. 

FEDERAL COURT 

Initial federal habeas corpus petition. 

The main purpose of the initial fed- 
eral habeas corpus petition is to state the 
habeas claims sufficiently so that the 
court can determine that they are prop- 
erly exhausted and are not subject to any 
procedural defaults. If you have prop- 
erly exhausted the habeas claim in the 
petition for review, then you need only 
reiterate your statement of the claim and 
the supporting federal authority for it. Or, 
if you’ve properly filled out the printed 
form for state habeas, all you need to do 
in federal court is transfer that same in- 
formation to the appropriate federal 
(“2254”) form. 

Again, there is no need for any 
plenary briefing at this stage of the ha- 
beas process. There are, however, a 
couple of technical requirements to 
keep in mind: First, each federal court 
has its own form and you need to get 
the right form from the U.S. District 
Court where you will be filing. Second, 
federal habeas corpus forms provide a 
space for the statement of the claim 
and for the supporting facts, but don’t 
have any section for citation to cases 
and, in most instances, tell you not to 
cite any cases. Therefore, and because 
you will have to cite at least the sup- 
porting USSC case to properly frame 
your habeas corpus claim in federal 
court, some kind of supporting brief or 
Points and Authorities (“P&As”) is 
going to be necessary. However, you 
don’t need or want plenary briefing, 
just a short, separate P&As which con- 
tains, for each claim, the statement of 
the claim with reference to the Consti- 
tution, the supporting facts, and the 
key supporting federal cases. 

Opposition to Motion to Dismiss 

You can rest assured that if there is 
any conceivable procedural problem with 
your federal petition, opposing counsel 
will find it and will use that as a basis for 
moving to dismiss your petition. If a mo- 
tion to dismiss is filed, you have to 


overcome the procedural problem or your 
habeas corpus petition will never be heard 
on the merits. You do this by filing a docu- 
ment entitled “Petitioner’s Opposition to 
Motion to Dismiss”. If the arguments 
raised in the motion to dismiss are en- 
tirely legal arguments, then you use the 
plenary briefing form in your Opposition, 
responding only to the points raised in 
the motion. (In other words, resist the 
temptation to argue the merits of the peti- 
tion when the motion is solely directed to 
procedural issues.) If opposition to the 
motion requires you to submit addi- 
tional facts (for example, to support 
equitable tolling or some other factual 
defense), do so in the form of a decla- 
ration under penalty of perjury, with 
supporting documents attached as ex- 
hibits, all of which can be attached to 
your Opposition or filed along with it. 

Traverse 

If there are no procedural problems 
with your federal habeas corpus petition, 
your opponent will have to file an An- 
swer, which will invariably seek to have 
the petition dismissed on its merits. The 
Answer is a short document that contains 
the basic arguments for dismissal, accom- 
panied by a separate P&As that contains 
your opponent’s legal arguments and ci- 
tations to cases. 

Responding to the Answer in- 
volves two separate steps: The first and 
most essential is to file a “Traverse”. A 
Traverse is not a brief, and it contains 
no case citations. Rather it alleges facts 
which rebut the claims in your 
opponent’s Answer and P&As. There- 
fore, you should go through 
everything the Attorney General (A.G.) 
has filed, locate each factual conten- 
tion, and set forth rebutting facts in 
your Traverse. Since no briefing is re- 
quired, you should be able to prepare 
your Traverse relatively quickly. How- 
ever, the court’s initial order almost 
always imposes short time limits on fil- 
ing a Traverse (20-30 days is common), 
and to avoid conceding your 
opponent’s facts, you must file your 
Traverse within the court-ordered time 
limit or within any additional time 
granted in response to a timely request 
for “enlargement of time”. 

After your Traverse is filed, you 
don’t necessarily have to do anything else 


but wait for the court’s further instruc- 
tions. However, these days most habeas 
corpus matters are handled initially by 
magistrates, and frequently the magistrate 
won’t ask for any further briefing before 
issuing a recommendation to dismiss the 
petition based on the legal arguments 
advanced in the P&As that the A.G. filed 
in support of the Answer. Therefore, I rec- 
ommend that, after you’ve gotten the 
Traverse filed, you also prepare your own 
P&As that responds to the legal argu- 
ments raised in the P&As that the A.G. 
filed in support of the Answer. This 
document should use the plenary brief- 
ing style, and therefore will take some 
time to prepare. However, there is al- 
most always a lull of at least several 
weeks after the Traverse is in and be- 
fore the magistrate gets around to doing 
anything further on the case, and you 
can use that time to prepare your own 
P&As. 

Because fairness demands that 
you be given an opportunity to file a 
brief in opposition to your opponent’s, 
you can probably get away with sim- 
ply filing and serving your supporting 
P&As within a few weeks after you’ve 
filed your Traverse. Technically speak- 
ing, however, when you are filing your 
P&As after the deadline to file the 
Traverse has run, you should obtain 
leave of court to do that. To do so, file 
and serve two separate documents, the 
second of which will be your P&As and 
the first entitled “Application for Leave 
to File Points and Authorities in Sup- 
port of Traverse.” The Application 
should be in the form of a declaration 
under penalty of perjury, in which you 
briefly state that you filed a timely 
Traverse, that the Attorney General 
has filed P&As in support of the An- 
swer to which your P&As respond, and 
that you have acted diligently to pre- 
pare and submit your P&As as soon as 
was reasonably possible. 

Opposition to Magistrate’s Report and 
Recommendation. 

If the magistrate recommends dis- 
missal, you will have to file a timely 
“Notice of Objections” in order to pre- 
serve the right to appeal. Usually the time 
limits to do so are very tight. Therefore, 
after you get the recommendation for dis- 
missal, promptly file a “Notice of 
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Objections” in which you at least “incor- 
porate by reference” your Traverse and 
any P&As you filed in support, if you 
did not file a P&As in support of your 
Traverse, and if you don’t have time to 
that before the deadline for filing the No- 
tice of Objections, then ask for an 
additional 20-30 days for that purpose 


I n November of 2001, women pris- 
oners in the Najayo public prison 
in San Cristobal on the southern coast of 
the Dominican Republic, carried out a pro- 
test during which they set fire to and 
burned all the books, doors and shelving 
in the prison library and furniture, tele- 
vision sets, mattresses, sheets and 
other utensils in their section of the 
prison. One woman was badly burned 
and taken to the hospital; others were 
affected by smoke and gas. After three 
units of firefighters fought the blaze for 
over two hours police were called in to 
reestablish order. The protest had been 
the women’s response to the construc- 
tion of a wall isolating their section of 
the prison from that of the men. Two 
days later the women began the pro- 
test again; this time no one was 
reported injured. 

The position taken by the court 
and prison authorities was that the 
women were simply upset because 
they would no longer be able to have 
sexual relations with their counter- 
parts in the men’s section. They 
allege that the men paid for the 
women’s “services” and, as a result, 
a sort of generalized disorder sur- 
rounded sexual activity within the 
prison. Six women had only recently 
become pregnant and six children 
born previously lived in the prison 
with their mothers. The entire situa- 
tion had evidently caused the Public 
Ministry no small amount of distress; 
its solution had been the construc- 
tion of the wall against which the 
women protested. 


when you file the Notice, and then file 
your supporting P&As within the time 
allowed. | 

Kent Russell specializes in criminal de- 
fense, appeals, and habeas corpus. He is 
the author of the California Habeas Hand- 
book, that explains habeas corpus and 
the AEDPA, and can be purchased ($25, 
inch postage) from the Law Offices of 
Russell and Russell, 2299 Sutter Street, 
San Francisco, CA 94115. 


in this context it should be pointed 
out that conjugal visits, allowed in only a 
few states in the United States (New York, 
California, New Mexico, Mississippi and 
Washington), are the norm in most other 
countries. 

By early December, the Commis- 
sioner for the Reform and 
Modernization of Justice, Enrique 
Garcia, had turned a pavilion over to 
the Department of Prisons. At a cost of 
$1.65 million, it was provided with 20 
cells and 80 beds, a meeting room and 
a wash room There, as Garcia, put it, “ 
the verb ‘to love’ could be conju- 
gated.” Each women prisoner would 
each be allowed relations with one pre- 
viously designated partner. The 
Department of Prisons would be re- 
sponsible for implementing the controls 
necessary to register conjugal part- 
ners, to determine how often conjugal 
meetings would be allowed and what- 
ever medical procedures might be 
necessary. 

“With the opening of this section of 
conjugal cells the country places itself 
among the most developed nations that 
give facilities to their women prisoners 
so that they may maintain intimate rela- 
tions with their legally identified 
companions,” said Garcia. He does not, 
evidently, consider the colossus directly 
to the north of his country to be among 
the most developed nations. Many, both 
inside and outside of U.S. prisons would 
agree. | 

Source: Periodico Hoy , Santo Domingo, 
Dominican Republic 


The Prisons 
by Maggie Jaffe 
(Cedar Hill Publications, 92 
pages, paper, $15.00) 

Reviewed by Michael Mclrvin 


J he Prisons, Maggie Jaffe’s most 
recent poetry collection is hard 
to read, as the bleakest truths often 
are. The book is also hard to put 
down for the same reason, because 
this is the unexpurgated truth of the 
American prison system. These po- 
ems leave your nerve endings singed 
by the recognition that the collective 
American psyche has not merely 
warped unto madness, which the pe- 
nal system represents at multiple 
levels, but that we have rationalized 
that madness. 

Which is not to suggest that 
Jaffe preaches to the reader. The Pris- 
ons is a collage: artwork by prisoners 
(all bars and other inmates); a letter 
from the Justice Department ac- 
knowledging the author’s protest of 
her prisoner/lover’s treatment in 
quintessential bureaucracy -speak; 
quotations (“The more corrupt the 
Republic, the more numerous its 
laws” - Tacitus); a bizarre section of 
California Penal Code outlawing “sa- 
lacious tattoos” for prison visitors; 
and the author’s powerful poems 
about prisoners and their visiting 
loved ones, the bleakness of prison 
life, the capricious power of the 
state, and the suppression of art and 
artists through history. 

Prison, Jaffe tells us, is “A machine 
invented to change people. / Which is 
why I want my Prisons finely / etched.... 
What else do I want? / To speak without 
electronic surveillance / and a guard who 
permits me to touch him [her lover].” 
Amen. | 

Michael Mclrvin is the author of several 
books of poetry, including Optimism 
Blues: Poems Selected and New, pub- 
lished in January’ 2002, and a book of 
criticism, Whither American Poetry. J- 
Press Publishing published his first 
novel, Deja vu and the Phone Sex Queen, 
in October 2001. 


Dominican Women Prisoners Strike for 
Conjugal Visits 

by Julia Lutsky 
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U.S. Supreme Court Holds Warrantless 
Probationary Searches Are Valid 


T he United States Supreme Court 
held in a unanimous decision the 
warrantless search of a probationer sup- 
ported by reasonable suspicion and 
authorized by a condition of probation, 
was reasonable within the meaning of the 
Fourth Amendment. 

Mark Knights was sentenced to pro- 
bation for a drug offense, after signing 
the probation order which imposed a 
condition that he submit to a search of 
his person, property, place of residence, 
vehicle or personal effects at anytime, 
with or without a warrant. 

Three days after Knights was placed 
on probation a Pacific Gas & Electric 
(PG&E) power transformer and adjacent 
Pacific Bell telecommunications vault 
were pried open and set on fire, causing 
approximately $1.5 million in damage. 
This was the latest in more than 30 such 
acts for which Knights and his friend, 
Steven Simoneau, had long been the fo- 
cus of suspicion. 

Just weeks before the arson, a 
sheriffs deputy stopped Knights and 
Simoneau near a PG&E gas line and ob- 
served pipes and gasoline in the vehicle. 
After the arson, a deputy drove by 
Knights’ residence and felt the hood of 
Simoneau’s truck, which was warm. A 
detective set up surveillance of Knights’ 
apartment. At 3:10 a.m. Simoneau exited 
the apartment carrying three cylindrical 
items that the detective believed to be 
pipe bombs. He threw those items in a 
nearby river and left the area. 

The detective then observed a num- 
ber of suspicious items in the vehicle 
including: a Molotov cocktail and explo- 
sive materials, a gasoline can, and two 
padlocks fittingt the description of those 
removed from the PG&E transformer vault. 

The detective then conducted a war- 
rantless search of Knights’ apartment 
based upon the search condition in the 
probation order. The search revealed a 
detonation cord, ammunition, liquid 
chemicals, instruction manuals on chem- 
istry and electrical circuitry, bolt cutters, 
telephone pole-climbing spurs, drug 
paraphernalia, and a brass padlock 
stamped “PG&E.” 

Knights was arrested and subse- 
quently indicted on several criminal 
charges by a federal grand jury. He moved 


to suppress the evidence obtained dur- 
ing the search of his apartment. The 
district court held that the detective had 
“reasonable suspicion” to believe that 
Knights was involved with incendiary 
materials, but suppressed the evidence 
“on the ground that the search was for 
‘investigatory’ rather than ‘probationary 
purposes.” The Ninth Circuit affirmed, 
United States v. Knights, 219 F.3d 1138 
(9th Cir. 2000), “holding that the search 
condition in Knights’ probation order 
‘must be seen as limited to probation 
searches, and must stop short of investi- 
gation searches.’” 

In reversing the Ninth Circuit, the 
Court noted, “nothing in the condition of 
probation suggests that it was confined 
to searches bearing upon probationary 
status and nothing more.” The Court 
found that it did not need to decide 
whether Knights’ acceptance of the 
search condition constituted consent and 
a complete waiver of his Fourth Amend- 
ment rights. Instead, it concluded, “that the 
search of Knights was reasonable under 
[it’s] general Fourth Amendment approach 
to examining the totality of the circum- 
stances,’ . . . with the probation search 
condition being a salient circumstance.” 

The Court held that the balance of 
govermnental and private interests “re- 
quires no more than reasonable suspicion 
to conduct a search of this probationer’s 
house. The degree of individualized sus- 
picion required of a search is a 
determination of when there is a suffi- 
ciently high probability that criminal 
conduct is occurring to make the intru- 
sion on the individual’s private interest 
reasonable. . . . Although the Fourth 
Amendment ordinarily requires the de- 
gree of probability embodied in the term 
‘probable cause,’ lesser degree satisfies 
the Constitution when the balance of 
governmental and private interests makes 
such a standard reasonable. . . . When an 
officer has reasonable suspicion that a 
probationer subject to a search condition 
is engaged in criminal activity, there is 
enough likelihood that criminal conduct 
is occurring that an intrusion on the 
probationer’s significantly diminished 
privacy interests is reasonable.” See: 
Knights v. United States, 1122 S.Ct. 587 
( 2001 ). ■ 


PEN-PALS OF 
AMERICA™ 

P.O. Box 560548, 
Dallas, TX 75356-0548 

INSTRUCTIONS 

1. PLEASE PRINT YOUR NAME, 

ACE AND RETURN ADDRESS ON 
A SEPARATE SHEET OF PAPER. 

2. PLEASE SELECT THE A PPROPRI- 
ATE PENE TENTIARY-PAL: 

MALE FEMALE 

ASIAN BLACK 

HISPANIC WHITE 


3. PLEASE SEND YOUR INFORMA- 
TION ALONG WITH 5 STAMPS 
OR 5 STAMPED ENVELOPES TO 
ONLY RECEIVE PHOTOGRAPHY. 

•PEN-PALS OF AMERICA IS A CLRIOUSITY ONLY. 
SOLELY FREELANCE PHOTOGRAPHY ONLY. 


Sanders, Sanders, 
Block & Woycik, P.C. 


Representing plaintiffs in 
serious personal injury 
litigation: 

• Excessive Force/ 
Guard Brutality 

• Medical Malpractice 

• Medical Negligence 

• Prison Negligence 


Long Island Office 
100 Herricks Road 
Mineola, New York 11501 
(800) 526-6670 
or (516) 741-5252 

Bronx Office 
Concourse Plaza 
220 East 161st Street 
Bronx, New York 10451 
(718) 537-6666 
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The Death Penalty in the U.S.A. - Past, Present, and Future 

Book Reviews by Roger Hummel 


Condemned: Inside the Sing Sing 
Death House by Scott 
Christianson. New York 
University Press, New York. 184 
pages (illustrated), $24.95, cloth. 

B eginning late in the nineteenth 
century, New York State 
boasted electric chairs at three state 
prisons. For more than 70 years, New 
York electrocuted 1,352 prisoners until 
1963 when the Empire State declared 
the death penalty to be unconstitu- 
tional. Almost half of those 1,352 
executions were performed at Sing Sing. 

Using recently and reluctantly re- 
leased state records, investigative 
reporter Scott Christianson now takes us 
on a poignant photographic tour of New 
York’s notorious Sing Sing prison and 
death house. 

Built in 1825 on the banks of the 
Hudson River 35 miles north of New York 
City, Sing Sing electrocuted 606 men and 
eight women between 1891 and 1963. The 
first use of Sing Sing’s electric chair oc- 
curred on July 7, 1891; the last 
electrocution, and the last execution to 
be carried out in New York State during 
the twentieth century, took place on Au- 
gust 15, 1963. Thereafter, Sing Sing’s 
electric chair was consigned to a museum 
in Virginia. 

Accompanying the chronological 
roster of the 6 1 4 men and women who did 
not leave the death house alive, 
Christianson’s book presents a thought- 
ful collection of previously secret 
photographs, official records, prison rules 
(correspondence with newspapers was 
forbidden), letters to and from prisoners, 


telegrams, appeals (one-third of those 
who entered Sing Sing’s death house 
eventually left it alive), and last meal re- 
quests. 

With sparse text and stark exhib- 
its, Condemned gives the reader a 
heretofore unavailable perspective on 
the machinery of death during an era 
when the interval between pronounce- 
ment of sentence and execution was 
often less than a year. Christianson’s 
book is especially relevant during these 
times when the wisdom of capital pun- 
ishment is increasingly being called 
into question. 

Legal Lynching: The Death 
Penalty and America’s Future, by 
Rev Jesse L. Jackson Sr, Rep 
Jesse L. Jackson Jr, and Bruce 
Shapiro. The New Press, New 
York. 160 pages, $22.95, cloth. 

D uring the final presidential de- 
bate in October 2000, then-Gov- 
ernor Bush was asked about his views 
on the death penalty. He responded, “I 
think the reason to support the death 
penalty is because it saves other people’s 
lives.” 

There is a fatal flaw in that reason- 
ing: It isn’t true. The death penalty is not 
an effective means to save lives or re- 
duce crime; its deterrent effect is limited 
to the incapacitation of the single crimi- 
nal who is being executed. 

The authors of Legal Lynching 
build upon this premise to make a com- 
pelling case against the death penalty 
in the U.S. Citing the works of re- 


spected academics, historians, theolo- 
gians, and criminologists, Jackson et 
al expose the defects in our system of 
capital punishment. 

Each chapter of Legal Lynching ad- 
vances convincing arguments against the 
death penalty with discussions of inef- 
fective attorneys, factual innocence, 
vengeance, biblical proscriptions, voy- 
euristic executions, and statistical 
comparisons. 

Citing historical precedents in the 
U.S., the authors describe the first ex- 
ecution in the Jamestown colony when, 
in 1608, the British hanged George 
Kendall, an accused mutineer. In the 
1690s, there were the notorious execu- 
tions following the Salem witchcraft 
trials. By the early 1700s, however, use 
of the death penalty became more re- 
strained and colonial governors 
showed a greater degree of compas- 
sion than do most death-penalty states’ 
governors today. 

In modern times, we find an unlikely 
opponent of capital punishment in former 
Attorney General Janet Reno who put it 
this way in 1999: “I have inquired for most 
of my adult life about studies that might 
show the death penalty is a deterrent. 
And 1 have not seen any research that 
would substantiate this point.” 

Legal Lynching concludes with 
what appears to be the full text of the 
proposed “National Death Penalty Mora- 
torium Act of 200 1” as introduced to the 
U.S. Congress by Rep Jesse Jackson Jr. 
While adoption of Jackson’s bill is un- 
likely, the text makes interesting reading 
for those hoping for a quick fix to the 
nation’s capital punishment problems. | 
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$540,000 Settlement in Minnesota Jail Beating 


I n October 2001, Hennepin 
County, Minnesota, agreed to 
pay $540,000 to settle a brutality suit 
against the county jail. It is believed 
to be the largest brutality settlement 
in county history. On September 4, 
2000, Derek Martin, 43, was arrested 
on suspicion of violating a restrain- 
ing order by Brooklyn Center police. 
Martin was taken to the Hennepin 
county jail. 

The Hennepin county sheriff’s 
office claimed that Martin was “un- 
cooperative.” But a jail video showed 
a very cooperative Martin being led 
into the jail; guards putting a bag 
over his head and then being taken 
into a room outside of camera range 
where screams and moans are heard. 
Jail guards then calmly emerged from 
the room. 

Martin claimed he was beaten so 
badly that his hip was fractured and 
dislocated. Jail staff claimed they 
used a procedure of putting a 


prisoner’s legs behind him to immo- 
bilize the prisoner “to ensure staff 
safety.” 

After having his hip broken by 
jail guards, Martin had to wait 25 
hours before being taken to a hospi- 
tal to have his hip put back into place 
and receive treatment. Martin later 
filed suit in federal district court. 
Rather than take the case to trial, 
county and jail officials opted to 
settle the suit by paying Martin 
$540,000 and also forgiving $12,500 
in medical bills Martin incurred at a 
county hospital after the beating. 

Hennepin county commissioners 
approved the settlement and payout, 
without any public debate. One com- 
missioner, Mike Opat, said the county 
settled to avoid unlimited liability in 
the case. The sheriff’s office claimed 
it was still investigating the incident 
and could not comment. Jail spokes- 
woman Roseann Campagnoli said: “I 
wouldn’t want to imply that a settle- 


ment before trial implies any conclu- 
sions.” 

Not surprisingly, Martin’s law- 
yer, Robert Bennett, had a different 
take on the settlement. Bennett 
opined that the county settled the 
case because Martin had a high like- 
lihood of proving his case at trial. “It 
says to me that there were procedures 
and people then in place... that would 
tolerate abuse of prisoners. There’s 
apparently a notion that you can do 
this sort of thing and get away with 
it,” Bennett said. 

Asked about the lack of public 
debate in approving the payout, 
Hennepin county public affairs direc- 
tor Carolynn Marinan, told media: 
“It’s not out job to tell people about 
bad news.” Marinan did not elabo- 
rate and specify which public servant 
had that unpleasant task in Hennepin 
County. | 

Source: Minneapolis Star Tribune 
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Michigan Prisons’ Visiting Policies 
Held Unconstitutional in Part 


A F ederal District Court in Michi- 

.ZAgan has held that parts of the 
Michigan Department of Corrections 
(MDOC) visiting policies are unconsti- 
tutional. The ruling upheld other parts of 
MDOC’s visiting policies, described as 
the most severe in the nation, and ap- 
plies only to non-contact visits. 

Since 1990, Michigan’s prisoner 
population has undergone sustained 
growth. Despite the population increase, 
MDOC did not increase space for pris- 
oner visitation. Consequently, by 1994, 
MDOC had many problems managing 
prisoners’ visits with family and friends. 
Among these problems were visits be- 
ing terminated early due to overcrowding, 
alleged drug trafficking and sexual con- 
tact between prisoners and visitors, and 
bored and restless young children be- 
coming behavior problems in the visiting 
rooms. In February 1994, a male prisoner 
at Muskegon Correctional Facility sexu- 
ally assaulted the then-3 -year-old daughter 
of the woman with whom he was visiting 
during a contact visit. Although subse- 
quent investigation revealed that the 
assault could have been prevented by fol- 
lowing existing visitation rules, the incident 
prompted MDOC to conduct a complete 
review of its visiting policies. 

Beginning in April 1995, MDOC 
wrote new visiting regulations, imposing 
restrictions termed by some observers as 
“draconian,” and insisting upon uniform 
applications of these rules at all MDOC 
facilities. These rules limited the number 
of visits per month a prisoner could have, 
restricted visiting hours and weekend 
visits, restricted the number of people a 
visitor could have at any one time, 
banned visits by minors (including fam- 
ily members of prisoners), prohibited 
prisoners’ minor children and grandchil- 
dren from visiting unless accompanied 
by a legal guardian, and prohibited pris- 
oners who had their parental rights 
terminated (even voluntarily) from visit- 
ing their children. Former prisoners, 
without exception or mitigating consid- 
erations, were banned from visiting. 
MDOC later added a permanent ban on 
all visits, except from clergy and attor- 
neys, for prisoners with two or more 


by Robert Woodman 

substance abuse violations, regardless of 
the elapsed time between violations or the 
underlying cause of the violation, and for 
other serious rules infractions. 

This case has an extensive litigation 
history. See: Bazzetta v. McGinnis, 902 
F.Supp. 765 (E.D. Mich. 1995), and 
Bazzetta v. McGinnis, 124 F.3d 774 (6th 
Cir. 1997). Several issues raised by the 
prisoner plaintiffs regarding visits with 
minors, children, and former prisoners had 
already been upheld by the Sixth Circuit 
in the context of contact visits. The present 
case was tried to the bench of District 
Judge Nancy Edmunds, appointed by the 
first President Bush, who had upheld the 
contact visit restrictions. The issues be- 
fore the court concerned whether the 
restrictions as applied to no contact vis- 
its were unconstitutional and whether the 
permanent ban on visits for substance 
abuse violations was unconstitutional. 

In her findings of facts, Judge 
Edmunds noted that non-contact visits 
were different from contact visits. Many 
of the concerns raised by defendants as 
grounds for imposing restrictions on con- 
tact visits simply did not exist with respect 
to non-contact visits. Defendants testi- 
fied that the rules were established to 
effect a ten-to-fifteen percent reduction 
in visits, but the actual reduction exceeded 
fifty percent. Several present or former 
MDOC officials testified for the plaintiffs 
against MDOC’s rules. One, Dr. Barry 
Mintzes, a psychologist, had worked 
twelve years for MDOC as administrative 
assistant to the director and as an MDOC 
warden. His expert testimony was highly 
critical of MDOC’s rules. 

Defendants claimed that one primary 
purpose of the visiting rules was to pre- 
vent drug trafficking and sexual contact 
between prisoners and visitors. Testimony 
established that prisoner drug use had 
begun declining with the introduction of 
random drug tests. No testimony estab- 
lished a correlation between visit 
restrictions and reduced drug usage. Nor 
did any evidence show that sexual con- 
tact between prisoners and visitors 
occurred on non-contact visits. 

Defendants could not establish any 
penological reason why minor siblings, 


nieces, and nephews of prisoners could 
not visit, when those same persons would 
be permitted to visit if over age eighteen. 
Defendants admitted under oath they had 
never studied the issue and had rejected 
calls by other MDOC officials for more 
flexibility. Testimony also established that 
MDOC had never considered the differ- 
ence between parents who had voluntarily 
terminated their parental rights and those 
whose rights were involuntarily termi- 
nated. Expert testimony established the 
psychological harm to prisoners and their 
children, grandchildren, and minor sib- 
lings who were prohibited from visiting. 

Regarding visits by former prison- 
ers, the court found, “[tjhere are many 
instances in which exclusion of former 
prisoners creates significant hardship on 
friends and families....” 

The court extensively analyzed the 
permanent ban on all visits for two or 
more substance abuse violations. The 
court found that MDOC’s restrictions 
were the nation’s harshest. The court also 
found that the restrictions were incon- 
sistently enforced. Although the ban 
could be removed after two years, there 
were no standards for removal. Prisoners 
were often not notified of the visiting ban 
until months or years after the alleged sec- 
ond infraction. The court found that 
MDOC imposed visiting bans on top of 
other punishments and that MDOC lacked 
adequate programs to treat substance 
abuse problems. “[T]he lack of standards 
and procedures for the restoration of visit- 
ing privileges has had a significant negative 
impact within the MDOC. ... Even more 
egregious, permanent restrictions for sub- 
stance abuse have been converted sub 
rosa into a tool for general behavior man- 
agement, where restrictions are routinely 
continued on the basis of behavior for 
which policy does not authorize a visit- 
ing restriction in the first instance.” 

Judge Edmunds’ conclusions of law 
began with a review of case law regard- 
ing prison visitation policies. The court 
noted that visitation was “a fundamental 
element of personal liberty” in some cir- 
cumstances, and “... the prisoners ... and 
their prospective visitors are entitled to 
the protection of those rights, always 
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with the acknowledgment that the de- 
mands of the prison may involve 
significant restriction.” 

Using Turner v Sqfley, 482U.S.78,89 
(1987), the court concluded that none of 
the evidence supported, and some evi- 
dence refuted, the claimed penological 
justifications MDOC gave for extending 
its harsh visiting restrictions to non-con- 
tact visits. The court held “there is no valid 
rational connection between the regula- 
tion . . . and the governmental or penological 
interest motivating the rule.” Letters and 
telephone calls, the court held, do not 
substitute for visits. 

Analyzing the restrictions under 
modern Eighth Amendment standards, 
the court found the regulations violated 
the case law set forth in various Supreme 
Court rulings. The court held, “A long- 


term restriction on all visitation goes to 
the essence of what it means to be hu- 
man; it destroys the social, emotional and 
physical bonds of parent and child, hus- 
band and wife, body and soul. Nothing 
could be more fundamental. Furthermore, 
this restriction has been imposed with a 
callousness that could serve as the defi- 
nition of deliberate indifference.” 

The court also found the ban vio- 
lated prisoners’ First and Fourteenth 
Amendment rights and met the Sandin v. 
Connor, 5 15 U.S. 472, 484 (1995), test for 
an “atypical and significant hardship” on 
prisoners. See: Bazzetta v. McGinnis, 148 
F.Supp.2d 813 (E.D. Mich. 2001). 

The Sixth Circuit Court of Appeals 
recently upheld the ruling. PLN will re- 
port on the appellate ruling in a future 
issue. | 


Ex-Ohio Sheriff’s Deputy Wins $650,000 
Verdict Against CMS for Prisoner Escape 


F ranklin County (Ohio) prisoner 
Alva Campbell was escorted to 
court in April 1997 while in his wheel- 
chair, unable to walk. Fie was not 
handcuffed or otherwise restrained and 
was being guarded only by then-Franklin 
County Deputy Sheriff M. Teresa 
Harrison. After all, there was no need for 
restraints or additional security, as Cor- 
rectional Medical Services (CMS), the 
jail’s for-profit health care provider, had 
diagnosed Campbell as having hysteri- 
cal paralysis, an unexplained or 
psychological reason for an inability to 
walk. But Campbell would not make it to 
court that day. Instead he overpowered 
Harrison, took her gun, and then 
carjacked a nearby motorist to complete 
his escape. 

A sheriff’s department investigation 
blamed Harrison for the escape, finding 
that she disregarded several sheriff s office 
regulations in transporting Campbell 
— including failing to handcuff 
Campbell, not transporting him in a 
van, and failing to have a second es- 
cort officer. Harrison was subsequently 
fired by the sheriff, then filed suit 
against CMS. At trial, Harrison testi- 
fied that CMS had diagnosed Campbell 
as a paraplegic and it was that misdi- 
agnosis or malpractice that led to 
Campbell’s escape. Harrison had sued 
CMS for lost earnings as well as past 


and future pain and suffering, as 
Campbell had also severely assaulted 
her in making his escape. And on No- 
vember 20, 2001, a jury ruled in her 
favor and ordered CMS to pay Harrison 
damages totaling $651,241. 

Harrison had claimed that she did not 
handcuff Campbell because she did not 
want to put herself at risk by getting that 
close to him. She also said that a supervi- 
sor is in charge of assigning a second 
deputy and that one was rarely assigned 
in such circumstances. 

CMS attorneys claimed Harrison was 
too close to Campbell when he attacked, 
and thus was at fault for the escape. But 
Harrison countered that Campbell would 
not have been able to escape had he been 
paralyzed. “He had to stand up to attack 
me,” she said. 

Following the assault and escape 
from Harrison’s custody, Campbell put 
the gun to 18-year-old motorist Charles 
Dials and ordered him to drive away. A 
few hours later, Campbell shot Dials in 
the back of the head, killing him. 
Franklin County had settled the suit 
brought by Dials’ family for $1.3 mil- 
lion. CMS claims that this settlement 
indicates that Harrison and the 
sheriff’s department were the negligent 
parties. | 

Source: The Columbus Dispatch 
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Two Federal Courts Grant Injunction for HCV Treatment 


A federal court in Oklahoma is- 
ued an unpublished opinion 
granting a preliminary injunction order- 
ing prison officials to provide prescribed 
medications for a prisoner’s liver disease. 

Another federal court in Ohio is- 
sued an unpublished opinion granting 
a preliminary injunction ordering prison 
officials to provide a prisoner with an 
evaluation for a liver transplant. Okla- 
homa prisoner Arthur Alloway brought 
suit against prison officials alleging the 
denial of treatment for his liver disease. 

He also filed an emergency motion 
for a preliminary injunction. The Mag- 
istrate Judge entered Findings and 
Recommendations that Alloway be 
given a complete medical examination 
by an independent medical specialist 
and that prison officials submit the 
specialist’s conclusions and recom- 
mendations to the court. The court 
affirmed and adopted the Magistrate 
Judge’s Findings and Recommenda- 
tions. 

The independent physician recom- 
mended that Alloway “be given 200 
mg. OxyContin three times a day as 
needed for pain management, along 
with Milk Thistle (140 mg. 3 times a day) 
and Vitamin C (10,000 mg. 3 times a day 
for 30 days, then 1,000 mg. daily) for 
his liver disease. Plaintiff’s family was 
to provide the Milk Thistle and Vitamin 
C, as they had done at his previous fa- 
cility.’’ However, the DOC Chief Medical 
officer disagreed with the independent 
physician’s recommendations and 
sought to have Alloway evaluated by 
another specialist. 

Alloway was then evaluated by a 
second specialist who “recommended 
treating [his] intractable pain resulting 
from Hepatitis C with a low dose of 
OxyContin, such as 20 mg. twice a day 
or Duragesic Patches.” Because this 
specialist “made no further recommen- 
dations for additional treatments, and 
only FDA-approved drugs are admin- 
istered in the DOC system, no 
additional treatments [would] be ad- 
ministered to plaintiff” under this 
specialist’s recommendations. Yet, the 
sole purpose of this specialist’s exami- 
nation “was pain management, so that 
is the only medical issued he ad- 
dressed.” 


The court noted that Alloway “re- 
quested an order allowing him to be 
examined by . . . two physicians who 
treated him prison to his incarceration.” 
But concluded that he was not entitled to 
medical evaluations by those two spe- 
cific doctors because prisoners do not 
have the right to a doctor of their own 
choosing. 

The court rejected Alloway’s re- 
quest for resumption of Actigall 
treatment because there was no evidence 
that the treatment was presently required 
for his medical condition since none of 
the physicians who evaluated him since 
the lawsuit was filed recommended the 
prescription. 

The court granted Alloway’s motion 
with respect to his treatment with 
OxyContin, Vitamin C, and Milk Thistle, 
finding that he will suffer irreparable harm 
if he is not allowed to continue with the 
prescribed treatments for his disease and 
the resulting pain. See: Alloway v. Hodge, 
et. al„ USDC No. Civ. 01-104-S (E.D.Okla. 
9/21/01). 

A federal court in Ohio also issued 
an unpublished opinion granting a pre- 
liminary injunction ordering prison 
officials to approve him for a pre-trans- 
plant evaluation for a liver transplant. 

Ohio prisoner Keith Davis II, suffered 
from Chronic Active Hepatitis C which 
progressed to end-stage liver disease 
with cirrhosis. His liver was “decompen- 
sated” and he suffered from ascites (fluid 
in the abdomen), persistent jaundice, 
muscle atrophy, and hepatic encephal- 
opathy (a mental condition caused by 
excess ammonia in the body). His condi- 
tion reached the point where drug therapy 
no longer worked and he would die with- 
out a liver transplant. 

“In order to receive an organ 
transplant, a patient must be placed on 
the Organ Sharing/Organ Procurement 
and Transplantation Network (‘UNOS’) 
transplant list. The penultimate step to 
placement on the UNOS transplant list 
is being evaluated by a Pre-Transplant 
Team.” Following the evaluation, 
UNOS determines whether the patient 
shall be placed on the transplant list, 
and, if so how high on the list. This 
evaluation may not occur for an Ohio 
prisoner absent approval from the 
Medical Director of the Ohio Depart- 


ment of Rehabilitation and Corrections 
(ODRC). 

Davis had been referred to the Pre- 
Transplant Team on more than one 
occasion and by more than one physi- 
cian since 1999. The ODRC Medical 
Director refused to allow the evalua- 
tion due to Davis’s alleged past 
“non-compliance.” But he “did not meet 
with Plaintiff. . . and did not offer Plain- 
tiff the chance to submit any 
documentation either in support of the 
Pre-Transplant Team’s request or to 
allay any fears that he would be non- 
compliant with the procedures 
necessary to maximize the chance of a 
successful liver transplant. 

Davis brought suit against prison 
officials for their refusal to approve a pre- 
transplant evaluation for a liver transplant 
and moved for a preliminary injunction 
seeking an order that the ODRC Medical 
Director approve him for a pre-transplant 
evaluation. 

The court noted that “without a 
liver transplant, Davis will surely die.” 
The court further that found that the 
ODRC Medical Director knew this, was 
withholding approval, and doing so 
“not for any medical reasons, but be- 
cause he was convinced that Davis’s 
past ‘non-compliance’ in medical mat- 
ters rendered him an unsuitable 
candidate for transplant.” The court 
found that the “withholding of this 
approval despite a lack of complete in- 
formation and with reliance on a 
rationale outside his area of expertise 
likely equates to an impermissible dis- 
regarding of the excessive risk to 
Davis’s health.” 

The court granted the preliminary 
injunction, finding that Davis estab- 
lished a strong likelihood of success 
on the merits; Davis would die, “the 
platonic form of irreparable harm”; “the 
issuance of the preliminary injunction 
sought would cause no harm worth no- 
ticing either to any Defendant or to any 
third party”; and the injunction was in 
the public interest. 

Unfortunately, however, just one 
month later, Davis died, before secur- 
ing a spot on the waiting list for a new 
liver. See: Davis, II, v. Mendel, et al., 
USDC No. 01CV001 (E.D.Ohio.S.D. 8/ 
31/01). ■ 
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U.S. Supreme Court: Administrative Exhaustion Required 

for All Prisoner §1983 Suits 

by John E. Dannenberg 


T he US Supreme Court ruled that 
under the Prison Litigation Re- 
form Act (PLRA), exhaustion of 
administrative remedies is required in all 
prisoner civil rights suits pertaining to 
prison life, regardless of whether they 
involve only general prison circum- 
stances or whether they allege excessive 
force or some other express wrong on 
the part of prison personnel. 

Ronald Nussle is a prisoner at 
Cheshire Correctional Institution (CCI) in 
Connecticut. Nussle, whom CCI prison 
guards thought to be a friend of the gov- 
ernor, complained that he was subjected 
to continuous harassment and intimida- 
tion while the guards were themselves 
embroiled in a contentious labor dispute. 

Things got worse on June 15, 1996 
when Porter and several other guards 
ordered Nussle to exit his cell, whereupon 
they put him on the wall, struck him with 
their hands, kneed him in the back and 
pulled his hair. The guards threatened to 
kill Nussle if he reported the beating. 

Nussle did not file a grievance that 
was due within 30 days by prison rules. 
Instead, a scant three days before 
Connecticut’s three year statute of limi- 
tations expired in June 1999, he filed a 42 
U.S.C. §1983 suit alleging cruel and un- 
usual punishment in violation of the 
Eighth Amendment. The federal district 
court, in an unpublished decision, dis- 
missed Nussle’s complaint for failure to 
exhaust administrative remedies, per the 
PLRA’s 42 U.S.C. § 1997e(a) provision. 

On appeal, the Second Circuit US 
Court of Appeals reversed, holding that 
an exception to the non-exhaustion rule 
accrued for cases claiming excessive 
force or assault. Nussle v. Willette, 224 
F.3d 95 (2nd Cir. 2000). The Second Cir- 
cuit reasoned that because an assault by 
a prison guard is not a general “prison 
condition” as described in § 1997e(a), ex- 
haustion would not be required. The 
court thereby distinguished wanton acts 
of guard brutality from frivolous com- 
plaints such as inadequate locker space 
or bad haircuts. Accordingly, § 1997e(a) 
ought only require such exhaustion for a 
generalized prison condition complaint, 
e.g., food, sanitation or medical care. 


But the legal landscape on this ques- 
tion was uneven, with contrary holdings 
in the Third, Sixth, Seventh and Eleventh 
Circuits, where exhaustion was never ex- 
cused. (See: Booth v. Churner, 206 F.3d 
289 (3 rd Cir. 2000); Freeman v. Francis, 
196 F.3d 641 (6th Cir. 1999); Smith v. 
Zachary, 255 F.3d 446 (7th Cir. 2001); 
Higginbottom v. Carter, 223 F.3d 1259 
(11 th Cir. 2000).) 

The Supreme Court noted that prior 
to the PLRA, prisoners and non-prison- 
ers alike were not required to exhaust 
administrative remedies before filing a civil 
rights complaint. In 1994, however, Con- 
gress enacted a “limited exhaustion” 
requirement at (former) 42 USC § 1997(e) 
that authorized district courts to 
discretionarily stay a prisoner’s §1983 
claim for up to 1 80 days while administra- 
tive exhaustion was sought. 

Then, in 1996, Congress tightened 
the noose with the PLRA by enacting § 
1997e(a), which required exhaustion for 
any complaint of “prison conditions.” 

In McCarthy v. Madigan, 503 US 140 
(1992), the Court had held that where 
monetary relief was not available through 
the grievance system, exhaustion was in- 
applicable. Recently, however, the Court 
held that exhaustion of even a futile rem- 
edy for monetary damage claims would 
still be required. Booth v. Churner, 532 
US 731 (2001). (PLN, Aug. 2001, p.20.) 

Reconciling McCarthy v. Bronson, 
500 US 136 (1991) and Preiser v. 
Rodriguez, 411 US 475 (1973), both of 
which had used the language “prison 
conditions,” the Court concluded that the 
historical meaning of this language nec- 
essarily included all prison experiences 
except the fact or duration of confinement. 
Grounded in this, the Court reasoned that 
Congress could not have intended to later 
bisect the term “prison conditions” into 
two distinct categories when it included 
this language in § 1997e(a). 

The Court next pointed out the in- 
consistency wherein excessive force 
c laims (which did not require exhaustion) 
could not be distinguished from frivolous 
c laims (which did require exhaustion) be- 
cause excessive force claims could 
themselves be frivolous. 


Another infirmity in the Second 
Circuit’s position was the incongruity 
that whereas the guard could be taken 
directly to court, his co-defendant super- 
visor (for failure to properly train the 
guard) could not, as the latter would re- 
quire exhaustion in the same litigation. 

Finally, the Court faulted the Second 
Circuit’s ruling as anomalous because a 
single beating would excuse exhaustion, 
while widespread “prison conditions” 
beatings would not. 

Concluding that the States have an 
important interest in not being bypassed 
in these problems, the Court rejected the 
parsing of “prison conditions” in 
§ 1 997e(a), holding that exhaustion is re- 
quired in all suits about prison life - 
general or specific, even those alleging 
excessive force. Accordingly, the Court 
reversed the Second C ircuit and remanded 
for further proceedings consistent with its 
decision. See: Porter v Nussle, 534 U.S. 
5 16 (2002). ■ 
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Summary Judgment Denied in Ohio Jail Booking Fee Challenge 

by Robert Woodman 


I n a case of first impression, an Ohio 
Federal District Court denied 
summary judgment to the Hamilton 
County [Ohio] Sheriff and the Hamilton 
County Board of Commissioners in a 
former jail prisoner’s challenge to 
Hamilton County’s assessment of 
“book-in fees” to pre-trial detainees. In 
its opinion, the court found that too 
many material facts were at issue to 
grant summary judgment. However, 
based on the available record, the court 
preliminarily concluded that the 
county’s “Pay for Stay” program is 
likely an unconstitutional application 
of the authorizing statute, Ohio Re- 
vised Code (ORC) §341.06, and further, 
that ORC §341.06 itself maybe facially 
unconstitutional. 

Anthony Allen was arrested July 18, 
1999, on an outstanding felony forgery 
warrant. Though the warrant correctly 
identified Mr. Allen by name and social 
security number, it was erroneously is- 
sued. During booking at the Hamilton 
County Justice Center (HCJC), Mr. Allen 
had $100 cash. HCJC placed $70 in 
Allen’s property inventory and applied 
$30 to pay the cost of his “book-in fees.” 

Paying booking fees to HCJC was 
required under Hamilton County’s “Pay 
for Stay” program, which the county, 
under ORC §341.06, enacted in 1998. 
Allen was compelled by HCJC personnel 
to sign a waiver allowing HCJC to keep 
the money. He was told that if the charges 
were dismissed, or if he was acquitted at 
trial, he could apply for a refund from 
HCJC and receive his $30 in 4-6 weeks. 

Following arraignment the next 
day, Allen made bail. The charges were 
ultimately dismissed. His unpleasant 
experience at HCJC, however, left Allen 
unwilling to return there to claim his 
money. Instead, Allen filed suit against 
the Sheriff and Board of Commissioner 
under 42 U.S.C. §1983 for taking the 
booking fees without notice or hear- 
ing. Allen alleged violations of his 
Fourth, Fifth, and Fourteenth Amend- 
ment rights under the U.S. Constitution, 
claiming that “Pay for Stay” was illegal 
governmental taking of property and 
that the whole program violated proce- 
dural due process and equal protection. 
The suit attacked “Pay for Stay” as an 


unconstitutional application of ORC 
§341.06 and attacked ORC §341.06 as 
being unconstitutionally vague. Allen 
demanded return of his $30, attorney 
fees, court costs, and an end to “Pay 
for Stay” in its present form. Allen’s 
counsel later moved to expand the suit 
to a class action encompassing all past 
and present HCJC pre-trial detainees. 

Hamilton County’s response raised 
defenses of qualified immunity, Elev- 
enth Amendment sovereign immunity, 
waiver, and failure to state a claim for 
relief. The Ohio Attorney General 
moved to intervene solely to defend the 
constitutionality of ORC §341.06. The 
AG explicitly declined to take any po- 
sition on the “Pay for Stay” program’s 
application of the statute. Defendants 
moved for summary judgment and de- 
fendants and intervenor moved to have 
the district court certify to the Ohio 
Supreme Court the question whether 
ORC §341.06 is constitutional. 

The court’s analysis of the com- 
plaint, arguments, defenses, and 
interventions was lengthy and detailed. 
The court noted that taking booking fees 
from presumably innocent pre-trial detain- 
ees was quite different from collecting 
booking fees and confinement costs from 
persons who pled guilty or were con- 
victed at trial. The court noted that no 
party produced, nor could it find, any 
case or evidence of another program like 
this one. “[T]his is possibly a case of 
first impression in the nation in regard to 
deciding the constitutionality of a Pris- 
oner Reimbursement Program that is 
applied to a pretrial detainee without op- 
portunity for notice and a hearing.” 

The court granted all defendants 
qualified immunity. Although defendants 
acted under color of law, “... the Court 
cannot find that the County Defendants’ 
promulgation and implementation of the 
Pay-for-Stay Program violated clearly es- 
tablished statutory or constitutional 
rights of which a reasonable person 
would have known would be invalid or 
unconstitutional.” Qualified immunity 
was, therefore, appropriate and left 
Hamilton County as the only true de- 
fendant in the case. Counties are not 
entitled to a qualified immunity de- 
fense. 


Analyzing the Eleventh Amend- 
ment immunity defense, the court held 
that Hamilton County was not an arm of 
the state. Although ORC §341.06 permit- 
ted collection of fees and costs from 
prisoners, each county was given broad 
discretion in implementing the reimburse- 
ment program. Moreover, the county’s 
fisc and tax dollars, not the State’s, were 
at stake in this suit. Eleventh Amendment 
immunity was denied. 

The court’s analysis of the consti- 
tutional claims discussed how pretrial 
detainees differ from convicted per- 
sons. The court reminded defendants 
that pre-trial detainees are presumably 
innocent and must not be treated with 
the same punishment rationale that 
guides prisoner treatment. 

The court found numerous consti- 
tutional problems with the county’s 
program as it dealt with pre-trial detain- 
ees. First, no evidence showed that the 
Pay for Stay program was the least re- 
strictive means of implementing the 
prisoner reimbursement program. Sec- 
ond, for pre-trial detainees, notice and 
an opportunity to be heard must be ob- 
served in any taking of property, unless 
exigent circumstances demand other- 
wise. The county proved no 
circumstances that demanded taking $30 
from Allen, probably violating the F ourth 
and Fifth Amendments. 

The court also found that the risk 
of erroneous deprivation of property 
was too great to justify seizing funds 
from a pre-trial detainee. Third, the 
waiver Allen signed allowing the tak- 
ing of funds was involuntary. The 
county admitted it would take the 
money whether or not Allen signed the 
waiver. Moreover, the 4-6 weeks the 
county allowed itself to return the 
money, when compared to the instant 
seizure of funds the county enjoyed, 
deprived the post-deprivation remedies 
of meaning. Fourth, the county did not 
treat all pre-trial detainees equally. Pre- 
trial detainees with more that $30 cash 
were charged full fees of $30. Detain- 
ees with less than $30 cash (the 
average detainee possesses $9.45) 
were deprived of all funds. Detainees 
without cash were not charged book- 
ing fees. 
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Analyzing the program in total, the 
court made a preliminary finding that 
the Pay for Stay program was uncon- 
stitutional. The court made no final 
ruling due to the lack of a complete 
record. The court also found that ORC 


§341.06 was so vague as to be possibly 
unconstitutional on its face; however, 
the court declined to certify that ques- 
tion to the Ohio Supreme Court. The case 
was set for trial. See: Allen v. Leis, 154 
F.Supp.2d 1240 (S.D. Ohio 2001). ■ 


U.S. Supreme Court: Qualified Immunity 
Determination Must Precede Trial On Merits 

by John E. Dannenberg 


T he US Supreme Court held in 
a suit against a military police 
(MP) officer for use of excessive force in 
an arrest, that before analyzing whether 
such force was per se excessive, a thresh- 
old question in a defense raised of the 
MP’s qualified immunity must be first an- 
swered as to whether the facts would 
establish the violation of a constitu- 
tional right and, if so, that the 
constitutional right was clearly estab- 
lished. 

Eliot Katz, an animal rights activist 
protester, attended a public speech by 
Vice President A1 Gore outside Letterman 
Army Hospital at the San Francisco 
Presidio Army Base, to protest the use 
of Letterman for experiments on animals. 
He secreted a 3 x 4-foot cloth protest 
banner under his jacket. When Gore be- 
gan to speak, Katz got up and walked 
towards the speaker’s platform, which 
was cordoned off by a waist-high fence, 
and started to unfold his banner. 

MPs, who recognized Katz, rushed 
him from behind, grabbed his banner, 
and “half-dragged,” “half-carried” him 
and roughly forced him into a military 
van. He was not injured, but was held 
briefly at the MP station before being 
released. He sued MP Donald Saucier in 
a Bivens action ( Bivens v. Six Unknown 
Fed. Narcotics Agents, 403 US 388) al- 
leging, inter alia, that Saucier had used 
excessive force when arresting him. 

Saucier asserted a qualified immu- 
nity defense. The issue for the Court was 
whether qualified immunity was a single 
inquiry entwining both the questions of 
excessive force and of a constitutional 
violation, or whether the process should 
be sequential - first inquiring whether the 
facts alleged (and presumed in favor of 
the injured party) showed that the MP’s 
conduct in fact violated a federal consti- 
tutional right [with a negative answer 
ending any further inquiry] and then ask- 


ing whether that constitutional right was 
clearly established. 

Reconciling the case at bar with 
Anderson v. Creighton , 483 US 635 (1987), 
the Court ruled that the two-step process 
was necessary. Key to its analysis, the 
Court noted that because qualified im- 
munity is immunity from suit rather than 
a mere defense to liability, it is lost if the 
case is erroneously permitted to go pre- 
maturely to trial. The Court further 
observed that excessive force used in an 
arrest violates the Fourth Amendment, 
and must be analyzed on a case-by-case 
basis. 

Applying all of the above, this two- 
step process would mean that if an 
officer’s mistake as to what the law re- 
quires (with respect to force used to make 
an arrest) were reasonable, the officer 
would be entitled to qualified immunity. 
Thus, if the officer acts according to rea- 
sonable, but mistaken, beliefs as to his 
probable cause to arrest, courts will not 
hold this a Fourth Amendment violation. 

Using this analysis, the court re- 
versed the Ninth Circuit US Court of 
Appeals ruling below “fusing” two tests 
into one, which had the undesired result 
of blurring the requisite qualified immu- 
nity predetermination with the ultimate 
trial finding of whether excessive force 
had been used. Hence, a trial should be 
precluded upon a finding of qualified im- 
munity, carving the ultimate jury question 
out of this preliminary determination. 

Applying the instant facts under its 
two-part test, the Court found that the 
MPs had broken no known rule in acting 
as they did and thus had not acted un- 
reasonably. Because this ended the 
inquiry, the Court held that Saucier was 
entitled to qualified immunity. This rul- 
ing applies to prison and jail cases 
involving excessive force as well as po- 
lice misconduct cases. See: Saucier v. 
Katz, 121 S.Ct. 2151(2001).® 
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$1,500 Awarded in New York Slapping Case 


A New York federal district court 
las held that minor injury in- 
curred from excessive force by a prison 
guard is actionable, and awarded dam- 
ages after a bench trial. The court found 
it was undisputed that while prisoner 
Larenzo Romaine was housed at New 
York’s Mt. McGregor Correctional Fa- 
cility, he had a loud verbal argument 
with a guard concerning the proper sign 
in procedures at Building 40. The guard 
called his supervisor, Boyce Rawson, 
who took Romaine out on the porch of 
the building to verbally reprimand him. 

The court then relied upon the dis- 
puted facts. The court started off saying 
that it was leaning heavily against 
Rawson’s account because it felt the loss 
of the identities and statements on nine 
witnesses favorable to Romaine both 
convenient for Rawson and somewhat 
outrageous. The court strained to find 
any rationale for the loss of every 


statement favorable to Romaine, but on 
discovery produced were all 10 of the 
statements that could not verify his 
claim. 

The court then stated that it found 
Romaine “talked back” to Rawson, and 
acted in a disrespectful and arrogant 
manner towards him. Rawson, in re- 
sponse, struck Romaine across the face 
three times. The court held Romaine ’s 
dignity was bruised more than his 
person, and he suffered only minor 
physical and emotional injuries. 

The court then had to decide if the 
constitution is violated when a prison 
guard slaps a prisoner across the face 
three times for insubordination. The 
court noted that at trial Rawson testi- 
fied that no amount of force was needed 
or appropriate to control the situation. It 
held a reasonable guard would have 
known his actions were unlawful. The 
court found that it has long been held 


by the Supreme Court and the Circuit 
that the contemporary standards of 
decency are violated when guards ap- 
ply force to a prisoner to cause harm 
regardless of whether significant injury 
is evident. The court stated it was “re- 
pugnant to the conscience of mankind” 
for a guard to hit a prisoner simply be- 
cause he mouthed off. 

The court further felt that even one 
slap states a claim when a prisoner does 
not pose a threat, danger, or security 
risk to the prison or anyone else. The 
PLRA bars damages for mental or emo- 
tional injury, unless there is a prior 
showing of physical injury. The court 
held Romaine’s minor injures satisfied 
that requirement. The court then entered 
judgment on Romaine’s behalf, and 
awarded him $1,000 in compensatory 
and $500 in punitive damages. See: 
Romaine v. Rawson, 140 F. Supp.2d 204 
(W.D. N.Y. 2001). | 
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California Jury Awards $1 Million 
in Jail Rape 


O n November 20, 200 1 , a Los An- 
geles county jury returned a $1 
million verdict to 39 year-old Jay 
Reynolds, a former jail detainee who was 
raped by his cellmates after a judge or- 
dered his release from jail. Reynolds was 
arrested in March 1999, when a traffic 
stop by police showed a South Dakota 
warrant for failing to pay child support. 
On March 17, 1999, at 1 1:30 AM, a judge 
ordered Reynolds released from jail after 
South Dakota officials declined to extra- 
dite him. 

Despite the judge’s release order, 
Reynolds was returned to the Los An- 
geles county jail and later that same 
night he was beaten and raped by his 
two cellmates. After the attack, 
Reynolds says he was threatened and 
forced to give his attackers a written 
statement saying the rape was “vol- 
untary.” The two attackers were later 
convicted of raping and assaulting 
Reynolds. 


Reynolds filed suit in Los Angeles 
county superior court and a jury duly 
awarded him $ 1 million in damages against 
jail officials and the county. County coun- 
sel said they would appeal the verdict. [A 
separate class action lawsuit was also 
settled over the Los Angeles sheriff’s 
policy of detaining prisoners, like 
Reynolds, who had been ordered released 
by the courts. PLN will report that settle- 
ment in detail when it is unsealed by the 
courts.] 

Louis Aguilar, the county’s lawyer, 
dismissed the verdict, saying “This was 
a very violent assault, it generated a lot 
of sympathy on the part of the jurors. It 
was a sympathy verdict.” 

Reynolds’ attorney, Dennis Tiber, 
saw things differently. “What the county 
did was wrong. Jay should never have 
had to go through that rape, or the pro- 
cess afterwards,” Elber said. | 

Source: Los Angeles Times 
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Third Circuit Vacates $300,000 Beating Award, 

Orders New Trial 


T he Third Circuit Court of Ap- 
peals has vacated a $300,000 jury 
award in a prisoner’s excessive-use-of- 
force suit and ordered a new trial for 
liability and damages. 

Raymond T. Pryer, a Pennsylvania 
state prisoner, filed a civil rights action 
under 42 U.S.C. § 1983 against several 
prison guards, alleging that they used ex- 
cessive force in two separate incidents. 
At trial, Pryer introduced medical records 
evidence showing he received two bro- 
ken bones in his left hand, three broken 
bones in his right hand, and two lower 
left leg fractures during the incidents. The 
records also showed that Fryer was bleed- 
ing from the mouth, urinating blood, that 
he had split lips, bumps on his head and 
welts on his face and that his body was 
covered with bruises. 

Pryer testified that the guards beat 
him without provocation while he was in 
handcuffs being transferred to the Re- 
stricted Housing Unit following a fight 
with another prisoner on the exercise yard. 
The guards who testified claimed that 
Pryer instigated both incidents by hitting 
guards in the head and the force used 
was necessary to subdue Pryer and strip 
search him. 

The judge instructed the jury on 
nominal damages and failed to instruct 
the jury that they could award damages 
for intangible harms such as physical 
and emotional pain, humiliation, and 
fear engendered by a beating. The jury 
returned a verdict in favor of the four 
guards involved in the first incident. 
The jury also found the four other 
guards involved in the second incident 
liable and awarded Pryer $1.00 in nomi- 
nal damages. 

The court, on its own motion, ordered 
a retrial on damages only because nominal 
damages were inappropriate when actual 
injury is proven and the court should have 
instructed the jury on its ability to make 
awards for intangible harms. On retrial, 
another jury awarded Pryer $300,000.00 
in compensatory damages. [PLN Dec, 
2000, p. 32]. The guards appealed. 

The Third Circuit held that the issue 
of liability was too intertwined with the 
issue of damages to allow a separate trial 


by Matthew T. Clarke 

on damages. “Based upon the evidence 
adduced at trial, Pryer’s injuries could be 
attributed to the guards’ reasonable use 
of force, their excessive use of force, his 
own actions, or some combination of 
these factors. Moreover, while the first 
jury may have concluded that each of the 
guards in the present appeal used exces- 
sive force against Pryer, it is far from clear 
that Pryer’s injuries cannot be appor- 
tioned based upon the nature and extent 


T he court of appeals for the Fifth 
Circuit has held that the failure 
of a disciplinary hearing officer to find a 
confidential informant’s tip was reliable 
violates a prisoner’s right to due process. 
While housed at Texas’ Eastham Unit, 
prisoner Morris Broussard was charged 
and convicted of possession of contra- 
band intended for use in an escape. The 
primary evidence relied upon by the hear- 
ing officer was of the investigating officer, 
Captain Hammers. 

Hammers related information he 
received from the Warden, which was 
obtained from a confidential infor- 
mant. Hammers confirmed he had 
found a set of bolt cutters in the 
kitchen area, as the informant had re- 
lated. Hammers did not personally 
interview the informant, or know any- 
thing about him or his identity. The 
hearing officer did not allow Broussard 
to question Hammers on the 
informant’s reliability, nor did he take 
evidence in camera on the subject. Af- 
ter he was found guilty, Broussard lost 
all good time credits. 

Broussard then filed a § 1983 civil 
rights complaint in the district court, 
which was converted to a habeas cor- 
pus. The district court granted the writ 
and Texas appealed. The Fifth Circuit 
held that disciplinary boards are re- 
quired to assess the reliability of a 
confidential informant’s tip before it can 
consider the evidence. The court may 
“give prison officials the opportunity 


of his injuries, who was involved, and 
where the alleged beatings took place.” 
The fact that the initial verdict appears to 
be the result of compromise among the 
jurors also argues in favor of a new trial 
on all of the issues. Therefore, the Third 
Circuit vacated the jury award and re- 
turned the case to the district court for a 
new trial on both liability and damages. 
See: Pryer v. Slavic, 25 1 F.3d 448 (3rd Cir. 
2001 ). ■ 


to supplement the administrative 
record.” This was permitted when the 
magistrate held a hearing pursuant to 
Flowers v. Phelps, 956 F. 2d 488, modi- 
fied on other grounds 964 F. 2d 400 (5th 
Cir. 1992). 

At the Flowers hearing, the Warden 
testified in camera, giving his reasons for 
concluding the informant was credible 
and reliable. The Warden admitted that 
little, if any, of this information was im- 
parted to Hammers. The court held that 
as Hammers neither possessed nor pre- 
sented to the hearing officer information 
tending to support the informant’s tip, 
Broussard’s due process rights were vio- 
lated by the hearing officer considering 
that tip as probative evidence. 

The court further held that as it dis- 
regards the informant’s tip linking 
Broussard to the bolt cutters, and they 
were found in an area to which approxi- 
mately one hundred prisoners had 
access, the “same evidence” standard 
to sustain the disciplinary conviction 
is not satisfied. 

The district court’s grant of condi- 
tional habeas corpus requiring a new 
hearing in 90 days or dismissal of the 
charge was affirmed. The court’s rul- 
ing does not mention the district 
court’s published ruling found at 
Broussard v. Johnson, 918 F. Supp. 
1040 (E.D. Tex. 1996) and reported in 
the February 1996 issue of PLN. See: 
Broussard v. Johnson, 253 F. 3d 874 (5 th 
Cir. 2001). ■ 
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Three Arkansas Guards Sentenced 
in Beating 


O n August 22, 1999 Arkansas 
prisoner Terry Botts received a 
beating at the Arkansas Regional Unit 
in Brickeys by three guards while his 
hands were handcuffed behind his back. 
The guards determined the severity of 
the injuries he sustained would not re- 
quire hospitalization, but Botts did suffer 
swelling and bruising on his face, and 
wrist. 

Lieutenant Michael Bell, 62, Ser- 
geant Brian Birtcher, and Scotty Bundren 
a prison guard were all sentenced with 
prison terms for their participation in the 
cowardly beating upon Terry Botts on 
August 30, 200 1 . The three guards were 
charged by federal prosecutors with vio- 
lating Botts civil rights. All three guards 
pleaded guilty to the charges almost two 
years to the day after beating Botts. 
Michael Bell was sentenced to an 18 


month prison term, fined $5,000, and 3 
years probation out of a possible 24 to 
30 month prison term. But prosecutors 
recommended a reduced sentence for his 
cooperation in testifying against his 
former colleague Brian Birtcher. His de- 
fense attorney Jeff Rosenzweig also 
added that his client was “extremely re- 
morseful,” and had ongoing regrets from 
his actions that was brought up in a sepa- 
rate hearing with the judge. 

Scott Bundren received a sentence 
of a year and a day plus three years pro- 
bation after he was granted the same 
plea-bargain for his cooperation in testi- 
fying against Birtcher. He also stated in 
his defense, “I didn’t know what else to 
do. 1 had to play ball with them,” because 
his codefendants outranked him. | 

Source: Arkansas Democrat Gazette 


New Mexico Caps High Telephone Rates 


T he governor of New Mexico 
signed a bill in February 2001, 
prohibiting prisons from profiting on 
prisoners’ phone calls, which was 
exceeding 10 times the regular com- 
petitive rates with a 15 minute call 
costing up to $20. The Public Com- 
munications Services, a Los 
Angeles-based carrier kicked back 
48.25% of their gross profits to the 
New Mexico Department of Corrections 
(DOC) as part of their contract that 
amounted to over a million dollars a year. 
Robert Perry the secretary of corrections 
for New Mexico says that the high rates 
are justifiable, with the money being 
used for monitoring calls by prisoners 
along with anger-management courses, 
plus monitoring devices used to track 
prisoners upon their release. 

Carol Royal, founder of Families 
Advocating Correctional Effective Ser- 
vices, (FACES) was one of the factors 
in the lowering of the high phone rates. 
Her persistence and determination on 
campaigning against “(DOC) which as 
she saw it, was acting (like an evil em- 
pire) and gouging prisoners’ families,” 
paid off when the bill was passed in 
the states legislature. 


The New Mexico legislature enacted 
the following statute: 

“A. A contract to provide inmates 
with access to telecommunications ser- 
vices in a correctional facility or jail 
shall be negotiated and awarded to an 
entity that meets the correctional 
facility’s or jail’s technical and func- 
tional requirements for services, and 
that provides the lowest cost of ser- 
vice to inmates or any person who 
pays for inmate telecommunication 
services. 

B. A contract to provide inmates 
with access to telecommunications ser- 
vices in a correctional facility or jail 
shall not include a commission or other 
payment to the operator of the correc- 
tional facility or jail based upon 
amounts billed by the telecommunica- 
tions provider for telephone calls made 
inmates in the correctional facility or 
jail.” See: NMSA 33-14-1. 

After negotiations with the Los An- 
geles-based carrier, DOC reduced rates 
between 18% and 54%. A pending class 
action suit is challenging the old rates. 
[PLN, May 2000] | 

Source: Wall Street Journal 
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Washington Infraction Invalid Where No Notice 
of Prohibited Conduct Given 


T he Washington Court of Ap- 
peals recently held that due pro- 
cess requires prior notification of 
prohibited conduct before prison officials 
may infract and punish prisoners for en- 
gaging in such behavior. Because the 
court found that the prisoner in the case 
before it did not receive adequate notice 
that his conduct was prohibited, the court 
vacated the disciplinary finding and re- 
stored the prisoner’s lost good time. 

On March 28, 1999, S.J. Krier was 
caught smoking in his cell, conduct that 
is prohibited at most DOC facilities. For 
this rule violation, Krier received a gen- 
eral infraction and was instructed that a 
hearing concerning the incident would 
occur on March 31. The hearing took 
place as scheduled and Krier was found 
guilty of the smoking violation. As pun- 
ishment, Krier was sanctioned to ten 
days of cell confinement. Notice of this 
sanction was allegedly sent to Krier via 
the unit mail because he had not attended 
the hearing. 

On April 1 1, 1999, Krier was infracted 
again. This time he received a serious in- 
fraction for failing to comply with the 
previously imposed cell confinement 
sanction. At the hearing on the serious 
infraction, Krier alleged that he never re- 
ceived notice of the cell confinement and 
that punishing him for failing to comply 
with that order would be unfair. The hear- 
ing officer, Lt. Lonny Earles, found Krier 
guilty based solely on the cell confine- 
ment sanction report, despite the fact that 
the report did not indicate whether Krier 
ever received a copy of it. Krier lost 10 
days good conduct time and was placed 
in disciplinary segregation for an addi- 
tional 10 days as punishment for the 
serious infraction. 

After an unsuccessful appeal to the 
prison warden, Krier filed a personal re- 
straint petition in the Court of Appeals. 
He argued that his right to due process 
of law was violated when he was pun- 
ished for failing to comply with an order 
that he was never made aware of. The 
DOC countered this argument with the 
affidavits of various prison officials, all 
of which averred that Krier had in fact 
received notice of the cell confinement 
sanction via the unit mail. None of the 


evidence set forth in these affidavits was 
presented at Krier’s serious infraction 
hearing, nor did Lt. Earles’ written state- 
ment finding Krier guilty of the infraction 
mention this evidence as a basis for that 
ruling. 

At the outset, the Court of Appeals 
noted that to obtain relief in a PRP Krier 
must show that the result of his serious 
infraction hearing was “so arbitrary and 
capricious as to deny the petitioner a fun- 
damentally fair proceeding.” In Re 
Reismiller, 101 Wn.2d291, 294, 678 P.2d 
323 (1984). Aprison disciplinary hearing 
is considered arbitrary and capricious 
when a prisoner does not receive the mini- 
mal due process applicable to such 
proceedings. Due process requires that 
prisoners facing a prison disciplinary 
hearing: (1) receive written notice of the 
alleged violation; (2) be provided an op- 
portunity to present documentary 
evidence and call witness when not un- 
duly dangerous to prison safety or 
correctional goals; and (3) receive a writ- 
ten statement of the evidence relied upon 
and the reasons for the disciplinary sanc- 
tion. In re Gronquist, 138 Wn.2d 388, 
396-97, 978 P.2d 1083, cert, denied, 528 
U.S. 1009 (1999). In addition to these pro- 
cedural protections, the Court of Appeals 
noted that a prisoner must also have no- 
tice that his conduct is prohibited prior 
to being infracted and sanctioned. See, 
e.g., Newell v. Sauser, 79F.3d 115, 117-18 
(9th Cir. 1996). 

Against this constitutional back- 
drop, the court held that “where an inmate 
claims lack of notice of the proscribed 
conduct, ‘some evidence’ in the record 
of the hearing must support a finding to 
the contrary before a serious sanction 


I n the November, 200 1 , issue of PLN 
we reported on Tellier v. Fields, 
230 F.3d 502 (2nd Cir. 2001), where the 
Second Circuit held that the Bureau of 
Prisons’ administrative segregation 
rules created a due process liberty in- 
terest and that federal prison officials 
are not entitled to qualified immunity 
for leaving a pretrial detainee in ad-seg 
for 522 days without a hearing or no- 


can be imposed.” Although the record of 
Krier’s disciplinary hearing contained no 
evidence of notice other than his uncon- 
troverted statement that he never 
received a copy of the cell confinement 
sanction which formed the basis of his 
serious infraction, the DOC attempted to 
rectify this problem by submitting affida- 
vits of prison employees averring that he 
did in fact receive the document via unit 
mail. However, the court determined that 
it could not consider this post hoc at- 
tempt to shore up an otherwise 
insufficient record because to do so 
woidd undermine the requirement that 
prisoners receive a “written statement” 
of the evidence relied upon and the rea- 
sons for a disciplinary sanction. In fact, 
the court recognized that the DOC’s own 
policies provide that “in reaching a deci- 
sion on guilt or innocence of the inmate, 
the hearing officer must rely solely on 
evidence considered at the hearing.” 
WAC 137-28-310(2). 

Thus, the court held that Krier had 
met his burden in demonstrating that 
his serious infraction hearing was arbi- 
trary and capricious because there was 
no evidence in the record of that hear- 
ing to contradict his statement that he 
never received notice of the cell con- 
finement sanction upon which his 
serious infraction was based. Absent 
such notice, it violated Krier’s right to 
due process of law to infract and pun- 
ish him for failing to comply with the 
cell confinement order. The court 
granted Krier’s petition, vacated Lt. 
Earles’ serious infraction ruling, and di- 
rected the DOC to restore Krier’s lost good 
time credits. See: In Re Krier, 108 Wn. 
App.3 1, 29 P.3d 720 (2001). ■ 


tice of the charges against him. The 
court also held that it was ludicrous 
for prison officials to claim qualified 
immunity based on unpublished court 
rulings. That original ruling has been 
superseded by a new ruling that did not 
alter the outcome of the original ruling. 
The new citation is: Tellier v. Fields, 280 
F.3d69 (2ndCir. 2001). The previous rul- 
ing should not be cited. | 


BOP Ad-Seg Case Superseded 
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ADA/RA Suit For Sign Language Interpreters 
Proceeds for Prospective Injunctive Relief 

by John E. Dannenberg 


T he Eighth Circuit US Court of 
Appeals ruled that a deaf-mute 
Missouri State prisoner’s ADA (Ameri- 
cans with Disabilities Act) and RA 
(Rehabilitation Act) based suit for sign 
language interpreters may proceed in US 
district court for prospective injunctive 
relief. However, retrospective relief and 
damages under these federal statutes 
were ruled to be foreclosed by Eleventh 
Amendment immunity, although the pris- 
oner was still free to pursue state law 
based claims against the state officials in 
their individual capacities. 

[This complex litigation had already 
been through the district and circuit 
courts twice. (See: Randolph v. Rogers, 
980 F. Supp. 1051 (D.Mo., 1997) and 
Randolph v. Rogers, 170 F.3d 850 (8'h Cir. 
1999) [PLN, Mar. 2000].)] 

MDOC (Missouri Dep’t. of Correc- 
tions) prisoner Ronnie Randolph’s 
profound hearing disability prevented his 
participation in prison activities, includ- 
ing disciplinary hearings. After 
exhausting state administrative remedies 
to try to gain the needed sign language 
interpreters, Randolph sued in federal 
court for injunctive relief and damages 
under both federal law (ADA, Title II, and 
RA) claims and state law claims. 

The first district court ruling was fa- 
vorable to Randolph, granting him 
summary judgment under both the state 
and federal law prongs, including a per- 
manent injunction against MDOC. (980 
F. Supp. 1051, supra.) The Eighth Circuit 
reversed, vacated the injunction and re- 
manded. (170 F.3d 850, supra.) The 
district court, on remand, dismissed all 
claims against the MDOC officials in 
their official capacities, citing Eleventh 
Amendment immunity, but permitted 
state-law based claims to proceed. 

On the state’s second appeal, the 
Eighth Circuit noted that Randolph had 
since been transferred to another MDOC 
prison, then transferred back after he 
named officials at the second (interim) 
prison. He named the latter officials in 
addition to naming the director of MDOC 
in his complaint. 

Applying Ex Parte Young, 209 US 
123 (1908) [state officials must comply 


with federal law], the circuit court ruled 
that such claimed federal oversight can 
be prospective only. Since Randolph was 
most recently no longer under the direct 
control of four of the defendants [who 
were at the interim prison], prospective 
relief as to them was now moot. But the 
Director of MDOC, Dora Schriro, could 
not similarly evade suit by MDOC’s 
“ping-pong” transfer scheme. 

MDOC then attempted to invoke off- 
point employment case law holding that 
the existence of a “comprehensive reme- 
dial scheme” legally foreclosed any 
reliance on Ex Parte Young. But the 
Eighth Circuit ruled that Randolph was 
not thereby limited and had properly pro- 
ceeded directly to federal court because 
the requested injunctive relief “serves 
directly to bring an end to a present vio- 
lation of federal law.” 

Next, MDOC asserted that the “pub- 
lic entity” statutory language of the ADA 
foreclosed any Ex Parte Young claim 
against state officials in their official ca- 
pacities. The court reiterated its previous 
rulings that the “public entity” language 
only precludes ADA claims against pub- 
lic officials in their personal capacities, 
and therefore authorized Randolph’s 
ADA and RA claims to proceed against 
Director Schriro in her official capacity. 

Although MDOC had not asserted 
an Eleventh Amendment immunity de- 
fense below, they were permitted to raise 
it for the first time on appeal as to 
Randolph’s RA claim for necessary funds 
to support his special rehabilitative needs. 

However, under Congress’s Article I 
Spending Clause powers, the burden falls 
to Randolph to first show that MDOC 
waived its Eleventh Amendment immu- 
nity with respect to § 504 of the RA. If he 
meets his burden, Randolph would be 
entitled to RA relief of damages as well as 
equitable relief against all defendants. 

But even absent such a showing, 
Randolph could still seek damages and 
equitable relief against all defendants 
under his state law claims as well as 
prospective injunctive relief against 
Schriro under Title II of the ADA. See: 
Randolph v. Rogers, 253 F.3d 342 (8’h 
Cir. 2001). ■ 
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Tenth Circuit Vacates Religious Diet Awards under PLRA 

Physical Injury Rule 


T he Tenth Circuit held that the 
PLRA forbids recovery of com- 
pensatory damages for violations of the 
right to exercise a religious preference 
absent proof of physical injury. 

Jimmy Searles, a Kansas state pris- 
oner, filed suit under 42 U.S.C. § 1983, 
claiming prison officials violated his First 
Amendment right to freely exercise his 
religion when a series of incidents of bu- 
reaucratic neglect and paperwork errors 
caused him to be denied a kosher diet for 
an extended period. At the time he mailed 
the complaint to the district court, 
Searles had not received a kosher meal 
for four months. The problem was cor- 
rected by the prison warden before the 
complaint was received by the district 
court and filed. 

As previously reported in the No- 
vember 1998 issue of PLN, at trial the jury 
found in favor of the warden and deputy 
warden and against the prison chaplain, 
awarding Searles $3,650 in compensatory 
damages, $42,500 in punitive damages, 
and attorney fees. The chaplain ap- 
pealed, alleging that the PLRA prevents 
awards of damages to prisoners for men- 
tal and emotional injuries absent proof 
of physical injury and no physical injury 
was proven. 

Noting that it was in conflict with 
decisions of the Ninth Circuit and vari- 
ous district courts, the Tenth Circuit held 
that compensatory damages for viola- 
tions of the right to free exercise of 
religion were damages for mental and 
emotional injuries that are barred by 42 
U.S.C. § 1997e(e). The Tenth Circuit spe- 
cifically rejected the argument that this 
would make constitutional rights of pris- 
oners unenforceable. The district court 
had erroneously charged the jury that 
they could award compensatory damages 
without a finding of physical injury. 
Therefore, the Tenth Circuit vacated the 
award of compensatory damages, but 
found no error in the liability portion of 
the verdict. 

In its charge on punitive damages, 
the district court instructed the jury to 
consider the amount of compensatory 
damages when making the punitive dam- 
age award. Because the compensatory 


by Matthew T. Clarke 

damage instructions were defective and 
the punitive damage instructions refer- 
enced them, the punitive damage award 
was also vacated. However, the Tenth 
Circuit held that a jury could consider 
awarding punitive damages on remand 
even without a compensatory damage 
award as there was evidence of the 
chaplain’s “reckless disregard of 
plaintiff’s rights.” Moreover, the Tenth 
Circuit held that punitive damages are not 
barred by the PLRA. 

The Tenth Circuit held that the 
award of nominal damages was an ap- 
propriate method of vindicating the 


A Wisconsin federal district court 
las held that officials are not 
entitled to qualified immunity when they 
require atheist parolees to participate in 
religious based substance abuse pro- 
grams. John Bausch, a former prisoner 
and parolee, filed an action under 42 
U.S.C. § 1983 against the former and 
present secretaries of the Wisconsin De- 
partment of Corrections (WDOC) and 
Debra Sumiec, his former parole officer. 
Bausch claimed the defendants violated 
the Establishment Clause of the First 
Amendment when they required him to 
participate in the Exodus House sub- 
stance abuse program when he violated 
parole. 

Exodus House’s program is based 
upon the principals of Alcoholic Anony- 
mous (AA) and Narcotics Anonymous 
(NA), which has a substantial religious 
component. Sumiec did not advise Bausch 
that as an alternative to revocation, he 
could participate in a secular program. 
Bausch stated in an affidavit that he was 
an atheist and had objections to the pro- 
gram, but participated because he 
believed it was the only way to avoid re- 
vocation of his parole. 

In ruling on the defendant’s Motion 
for Summary judgment, the court applied 
the coercion test in Kerr v. Farrey, 95 F. 
3d 472 (7 th Cir. 1996). The Kerr Court iden- 


violation of constitutional rights and 
apparently mandatory upon the find- 
ing of a violation of a constitutional 
right. Therefore, the damage awards 
were vacated, the liability determina- 
tion affirmed, and the case returned to 
the district court for an award of nomi- 
nal damages and a determination of 
punitive damages. The Tenth Circuit 
also vacated the attorney fees award 
and instructed the district court to re- 
consider it in light of the appeal and 
additional proceedings made necessary 
by it. See: Searles v. Van Bebber, 251 
F.3d 869 (10th Cir. 2001). H 


tified three crucial points for the test: (1) 
whether there was state action; (2) 
whether the action amounted to coercion; 
and (3) whether the object of the coer- 
cion was religious or secular. The court 
held that Bausch faced the “force of 
law” and “threat of penalty” if he re- 
fused to participate in Exodus House. 
The defendants argued that Bausch 
only needed to object and he would 
have been offered a secular program. 
The court stated, “it is government’s 
obligation to comply with the consti- 
tution, rather than to do so only upon 
request.” 

The court found that there was a fac- 
tual issue to be resolved as to if Bausch 
did object to his program counselor, Rick 
Strodrick. Bausch in his affidavit said he 
objected to Strodrick about the religious 
program. Strodrick disputes that. It also 
needs to be resolved whether the 
former Secretaries of WDOC were der- 
elict in not advising parole officers to 
handle violations in accordance with 
Kerr. The Court held that the defendant’s 
were not entitled to qualified immunity 
because the law was clearly established 
and denied summary judgment. This is 
not a ruling on the merits, and the case 
appears headed for trial. See: Bausch v. 
Sumiec, 139 F. Supp. 2d 1029 (E.D. Wis 
2001 ). ■ 
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California Jail Settles Rape Case 
for $95,000 


O n November 19, 2001, the city 
of Santa Ana, California, agreed 
to pay $95,000 to an unidentified former 
jail detainee who was beaten and raped 
by his cellmate, to settle a lawsuit stem- 
ming from the attack. The 32-year-old 
unnamed accountant plaintiff was being 
held in the Santa Ana jail on federal coun- 
terfeiting charges. He said he endured 
weeks of harassment, bullying and ex- 
tortion from his 270 lb. cellmate who had 
numerous swastika tattoos and was nick- 
named “Hitler.” (Media reports did not 
name “Hitler,” apparently because he was 
never criminally charged in the attack.) 

In February 2001, the accountant’s 
lawyer asked federal district court judge 
David Carter to move his client to a dif- 
ferent cell because he feared for his 
safety. The judge ordered jail officials to 
separate the two men, but the jail did 
nothing. Instead, the accountant was re- 
turned back to his cell. When “Hitler” 


A Texas state court of appeals 
has held that the Texas Depart- 
ment of Criminal Justice (TDCJ) does not 
enjoy sovereign immunity from being 
sued in a medical malpractice/wrongful 
death case. 

Charles Edwin Miller, III, was a Texas 
state prisoner at the Huntsville Unit of 
the TDCJ. On August 24, 1994, Miller 
was taken to TDCJ’s health clinic com- 
plaining of nausea and severe headaches. 
Dr. Chaney, the physician in charge and 
a University of Texas Medical Branch 
employee, ordered pain medications, in- 
travenous fluids, electrolytes, anti-vomit 
medication and ice packs to help relieve 
Miller’s symptoms. The medication effec- 
tively masked the symptoms so that 
Chaney failed to diagnose Miller’s real 
problem — meningitis. Miller’s health 
subsequently deteriorated. He was hos- 
pitalized, and he died on September 28, 
1994. 

Miller’s family sued TDCJ under the 
Texas Tort Claims Act, Chapters 101 and 
104 of the Texas Civil Practice and Rem- 


learned of the attempted cell move that 
evening, he beat and raped the accoun- 
tant. The accountant was moved to a 
different cell the next day after he re- 
ported the attack to jail officials. The 
victim had previously sought protec- 
tion from jail officials who ignored him, 
just as they ignored judge Carter. 

The accountant was ultimately con- 
victed and sentenced to a year in jail. 
Hitler, in jail awaiting trail on federal rob- 
bery charges, was not charged in the 
assault. 

The accountant filed suit against 
the city of Santa Ana. The city paid him 
$95,000 to settle the lawsuit. Neither city 
lawyers nor police would comment on 
the suit or the settlement. Jail officials 
claim they have taken steps to ensure 
prisoners in their care are better pro- 
tected. | 

Source: Los Angeles Times 


edies Code. TDCJ filed a plea to the juris- 
diction, claiming the court has no 
j urisdiction based on TDCJ’s assertion of 
sovereign immunity. The district court 
denied the motion and TDCJ filed an in- 
terlocutory appeal. 

The court of appeals held that 
there are two components to sovereign 
immunity: immunity from suit and im- 
munity from liability. Immunity from suit 
is jurisdictional. However, the Texas 
state legislature passed the Texas Tort 
Claims Act, authorizing suits against 
the state under certain circumstances 
and necessarily waiving immunity from 
suit. Therefore, any claim of sovereign 
immunity must be a claim to immunity 
from liability. Such claims are properly 
addressed in a motion for summary 
judgment, not a plea to the jurisdiction. 

The court of appeals affirmed the 
order of the district court denying the 
plea to the jurisdiction. See: Texas Dept, 
of Criminal Justice v. Miller , 48 S. W.3d 
201 (Tex. App. -Houston [1st Dist.] 
1999). ■ 



Save up to 50% 
on fashion 
prescription 
eyewear & shades! 

Money Back Satisfaction 
Guaranteed! 

Send for a FREE CATALOG 

Prism Optical, Inc. 
10992 NW 7th Ave. 

Dept. LN62 
Miami, FL 33168 


Protecting Your 
Health & Safety 

A LITIGATION GUIDE FOR INMATES 


Protecting Your Health & Safety' is written 
for inmates who do not have the help of 
a lawyer and who want to defend their 
rights to health and safety within a jail or 
prison and, if necessary, a court. It does 
not deal with legal defense against crim- 
inal charges or challenges to convictions 
that are on appeal. 

The Southern Poverty Law Center is 
distributing this book for $10.00 
(including shipping and handling). To 
order a copy, send a check or money 
order to this address: 

Protecting Your Health & Safety 
Southern Poverty Law Center 
P.O.Box 548 

Montgomery, AL 36101-0548 
Be sure to includeyourname, identification 
number (if any), and mailing address. 

WRITTEN BY 

ROBERT E. TOONE 

A PROJECT OF THE 

SOUTHERN POVERTY LAW CENTER 


TDCJ Not Immune from Suit in Medical 
Malpractice Death Case 


Prison Legal News 


27 


June 2002 


Jail Policy To Not Segregate Gangs Does Not 
Violate Constitution 

by John E. Dannenberg 


T he Seventh Circuit US Court of 
Appeals ruled that the Cook 
County (Chicago), Illinois jail did not vio- 
late the Constitution by failing to 
implement a policy segregating prison- 
ers by gang affiliation. However, it 
distinguished the tier guards’ personal 
actions in connection with a gang riot and 
found that those guards could have been 
deliberately indifferent to the safety of 
the pre-trial detainee plaintiff, given his 
requests for protective custody, the jail’s 
history of gang fights and the inebriated 
condition of the prisoners, and thus be 
liable for civil rights violations. 

Joel Mayoral was booked into Cook 
County Jail for the alleged murder of a 
rival gang member. He asked Officer Jack- 
son and Sergeant William Janak 
repeatedly to be placed in protective cus- 
tody. Instead, he was put into the general 
population day room, where he was chal- 
lenged to identify his gang affiliation. 
Those prisoners were drunk on home- 
brew and noticeably loud. Sgt. Janak 
asked prisoner gang leader O’Kelly to 
control “his guys.” O’Kelly complied. 
Later, a fight broke out wherein Mayoral 
was stabbed sixteen times by O’Kelly and 
hit in the head with a mop wringer and a 
thrown TV set, rendering Mayoral para- 
lyzed and disfigured. 

Mayoral’s 42 USC §1983 complaint 
focused on the jail staff’s deliberate in- 
difference to his safety concerns. He sued 
the individual jailors directly involved 
with his housing, as well as Michael 
Sheahan, Cook County Sheriff and Cap- 
tain David Thiesen, for their failure to 
implement a policy to segregate gang 
members within the jail. 

As to the Sheriff and Captain, their 
“failure” to implement such a policy was 
dismissed at the summary judgment stage 
because the court found that this would 
place an “unmanageable burden” on 
prison administrators. In fact, the court 
noted a pending lawsuit to prevent such 
segregation on the grounds that it con- 
stitutes a constitutionally suspect racial 
separation. 

Unfortunately, this policy vacuum 
leaves a worse de facto policy in its stead: 


just let the known gang rivals duke it 
out and pick up the pieces later. Weigh- 
ing the “burden” vs. the de facto 
“policy,” the court found that the fail- 
ure to institute a gang segregation 
policy did not amount to “deliberate 
indifference” sufficient to trigger civil 
rights liability. 

But the tier jailors could not similarly 
distance themselves from Mayoral’s com- 
plaint. They personally heard Mayoral’s 
repeated requests for protective custody; 
they personally observed the illegal al- 
cohol being consumed; they personally 
disregarded the growing loudness of the 


T he Court of Appeals for the 
Eighth Circuit held that a 
prisoner’s “Motion to Reinstate Cause” 
after dismissal of a 42 U.S.C. §1983 ac- 
tion alleged facts to raise an inference 
he had exhausted his “available” rem- 
edies. While an Arkansas Department 
of Corrections (ADC) prisoner, James 
Miller was stabbed by another prisoner. 
He thereafter completed his state 
prison term, and was transferred to fed- 
eral custody. While in federal prison 
Miller filed his civil rights action 
against six ADC employees alleging, 
inter alia, they were deliberately indif- 
ferent to his safety when he was 
stabbed. 

The district court dismissed the suit 
upon the defendant’s motion because 
Miller’s failure to exhaust administrative 
remedies. Miller did not appeal. Two 
months later, Miller filed in that action a 
motion to compel ADC to provide him 
with grievance forms. In his motion, Miller 
alleged that after the dismissal he re- 
quested ADC to provide him grievance 
forms for him to file, and he had re- 
ceived no response from ADC. About 
two weeks after filing the motion to 
compel, Miller filed a document en- 
titled, “Motion to Reinstate Cause.” 
The district court denied the motion. 


day-room crowd; and they personally 
delegated control of prisoner behavior to 
a prison gang leader. 

Accordingly, the Seventh Circuit 
ruled that Mayoral’s claims of deliberate 
indifference to his safety stated a claim 
under the Fourteenth Amendment [be- 
cause he was a pre-trial detainee, not a 
convict, to whom Eighth Amendment 
protection would otherwise attach] 
against Sgt. Janak and Officer Jackson, 
and remanded those claims back to the 
district court for further proceedings. See: 
Mayoral v. Sheahan, 245 F.3d 934 (7th 
Cir. 2001). | 


On appeal, Miller argued for the 
first time the PLRA’s exhaustion re- 
quirement does not apply to him 
because since leaving ADC he has not 
been a prisoner under 42 U.S.C. § 
1997e(a). The court found this argu- 
ment comes too late. As it was resolved 
by the district court upon dismissal, 
Miller’s motion was too late to be con- 
sidered a post-judgment motion under 
Rule 60, or substitute for a timely ap- 
peal. The Court held that the issue was 
barred under the law of the case doc- 
trine. 

However, the court held Miller’s 
motion alleged facts sufficient to 
raise an inference he had exhausted 
his available administrative rem- 
edies, without holding he did. The 
court cited several cases which hold 
to the proposition that remedies are 
not available when prison officials 
prevent a prisoner from utilizing that 
remedy. The Court ordered the dis- 
trict court to open a separate civil 
action, which is to be considered filed 
on the date of the filing of Miller’s mo- 
tion; treat his motion as original service 
of the complaint in the new action, and 
resolution of the issue above. See: 
Miller v. Norris, 247 F.3d 736 (8 th Cir. 
2001 ). ■ 


Denial of Grievance Forms Is Denial 
of Remedy 
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Texas Appeals Court Grants Prisoner Mandamus 

on Discovery 

by Matthew T. Clarke 


A state appeals court in Texas 
has conditionally granted a 
prisoner’s petition for a writ of manda- 
mus to order the judge of a Texas state 
district court to hear and rule upon the 
prisoner’s request for discovery in a 
suit against prison officials. 

Danny B. Bonds, a Texas state 
prisoner, filed a lawsuit in the 81st Ju- 
dicial District Court of Karnes County, 
Texas. The defendants in the suit were 
various prison officials who were in- 
volved in a disciplinary proceeding 
against Bonds. Bonds filed discovery 
requesting a copy of the tape and dis- 
ciplinary record from his disciplinary 
hearing. Bonds believed that the 
state’s two year record retention 
policy would soon result in the destruc- 
tion of the tape and disciplinary record. 

Complaints Must Be 

T he court of appeals for the Elev- 
enth circuit held that a district 
court erred when it dismissed a former 
pre trial detainee’s Bivens suit for lack of 
jurisdiction and for failing to state a claim. 
The court chastised the plaintiff’s attor- 
ney for filing a lengthy, rambling 
complaint. 

Salvador Magluta spent five years 
in federal prisons as a pretrial detainee 
while awaiting trial on drug trafficking 
charges. He was ultimately acquitted 
and filed a Bivens suit over the harsh 
prison conditions he endured, includ- 
ing several years spent in isolation at 
the U.S. Penitentiary in Atlanta, Geor- 
gia. [The U.S. Government frequently 
condemns third world countries that 
hold pre-trial detainees in maximum- 
security prisons while awaiting trial, 
yet as this case illustrates, on occa- 
sion it does the same.] The district 
court dismissed the complaint for fail- 
ing to state a claim and a lack of 
personal jurisdiction over 10 non-resi- 
dent defendants. The court of appeals 
vacated and remanded. 

The court characterized Magluta’s 
complaint as a “quintessential ‘shot- 


Bonds received no reply to the discov- 
ery request. 

In an effort to preserve the tape and 
record from potential destruction. 
Bonds filed an emergency motion with 
the district court seeking preservation 
of the tape and record and use of them 
as evidence. The district court failed to 
rule on the emergency motion for seven 
months despite Bonds’s official re- 
quests to the trial court and letters to 
the clerk requesting a ruling. Bonds 
then filed a petition for a writ of man- 
damus with the court of appeals. 

The court of appeals noted that a 
“trial court is required to consider and 
rule upon a motion within a reasonable 
time. Safety-Kleen Corp. v. Garcia, 945 
S.W.2d 268, 269 (Tex.App.-San Anto- 
nio 1997, orig. proceeding).” The court 

Concise, To the Point 

gun’ pleading of the kind we have con- 
demned repeatedly....” The court notes 
that Federal Rule of Civil Procedure 
(FRCvP) Rule 8 requires a “short and 
plain statement” of claims. The court 
blasted the inadequacies and factual 
failings of the complaint, including ref- 
erences to the 14 defendants, “though 
geographic and temporal realities make 
it plain that all of the defendants could 
not have participated in every act com- 
plained of.” 

The court vacated the dismissal 
and remanded it to the lower court 
with instructions that it order 
Magluta to file a new complaint that 
complies with FRCP Rule 8. The court 
did not comment on the merits of the 
complaint. In a footnote, the court 
observed that district courts have the 
authority to sua sponte demand re- 
pleading of inadequate complaints. 

This case illustrates the impor- 
tance of understanding and 
researching civil procedure before fil- 
ing civil rights lawsuits, for counsel 
and pro se litigants alike. See: 
Magluta v. Samples, 256 F.3d 1282 
(11th Cir. 2001). ■ 


of appeals held that mandamus is ap- 
propriate when a judge abrogates his 
ministerial duty to rule on a pending 
motion within a reasonable time. 

The fact that the prison officials’ 
lawyer assured the court of appeals that 
the record and tape would be preserved 
was of no consequence as that “is not 
responsive to Bonds’ discovery re- 
quest that he be provided a copy of 
the tape” and “offered Bonds no legal 
protection preventing the destruction 
of the tape.” Therefore, the court of 
appeals conditionally granted the 
writ of mandamus if the district court 
did not hear and rule upon the emer- 
gency request for a discovery order. 
See: In re Bonds, 57 S.W.3d 456 
(Tex.App. San Antonio 2001), 2001 
WL 432241. ■ 
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Bolivia: On March 27, 2002, pros- 
ecutor Alex Alipaz, was stabbed four 
times by two prisoners while walking 
through a prison corridor in the San 
Pedro prison. Alipaz was seriously in- 
jured in the attack but survived. Alipaz 
said he had no idea why he was at- 
tacked, and the prisoners weren’t 
commenting. 

Brazil: On February 13, 2002, five 
people were seriously injured when a 
bomb exploded at the headquarters of the 
state prison system in Sao Paulo. A note 
attached to the bomb protested the treat- 
ment of prisoners in the Sao Paulo prison 
system. 

Brazil: On January 1 7, 2002, a heli- 
copter flew into the yard of the Jose 
Parada Neto penitentiary in Sao Paulo and 
flew away with two prisoners who es- 
caped. 

Brazil: On November 26, 2001, 108 
prisoners escaped through a tunnel 
dug into the Sao Paulo Penitentiary, 
the largest one in the state. The tunnel 
opened in a prison workshop. Within a 
day 18 of the escapees had been re- 
captured. 

Brazil: On November 26, 200 1 , a pris- 
oner at the Barreto Campelo prison on 
Itamaraca island caught another prisoner 
spying on his wife while she was using 
the bathroom during a visit to the prison. 
The two men began to fight and the fight 
spread through the prison and ultimately 
left 9 prisoners dead from stabbings and 
clubbings. 

Brazil: To commemorate the first 
anniversary of the biggest prison upris- 
ings in Brazilian history, on February 19, 
2002, riots in 9 prisons in Sao Paulo state 
left 1 7 prisoners dead. The uprisings, as 
well as the 200 1 rebellion were reportedly 
organized by the First Commando of the 
Capital (PCC), a prison gang. 

California: On February 12, 2002, 
Willie Murphy, 33, was beaten to death 
by his cellmate Josef Jensen, 22, at the 
California State Prison in Folsom. Jensen, 
already serving a life sentence for mur- 
der, was charged with murder in Murphy’s 
death. 

California: On February 5, 2002, an 
unidentified prisoner at the High Desert 
State prison in Susanville died after be- 
ing stabbed twice in the back in a fight 


News in Brief 

with two other prisoners in the exercise 
yard. 

California: On January 4, 2002, 
three guards at the California State 
Prison in Folsom were injured when 1 1 
prisoners attacked them with knives in 
the prison dining hall while one pris- 
oner was being searched. Two guards 
were roughed up and a third, unidenti- 
fied guard, was stabbed six times in the 
back, neck and stomach, suffering 2 
punctured lungs. Other guards re- 
sponded with pepper spray and rubber 
bullets. Prison officials claim the pris- 
oner assailants were members of the 
Surenos prison gang and the attack 
was planned. Two knives were recov- 
ered at the scene. 

California: On March 11, 2002, 
Kevin Gilliam, 17, escaped from the juve- 
nile hall in Sylmar by breaking a window 
and climbing a razor wire fence and flee- 
ing in a getaway car. Gilliam was due to 
be sentenced as an adult two days later 
for three counts of attempted murder and 
assault with a deadly weapon. 

California: On March 25, 2002, 
David Maldonado, 47, was found dead in 
his segregation cell at the Calipatria State 
prison, hanging from a makeshift rope. 
Maldonado, serving a life sentence, ap- 
parently killed himself. 

California: On March 30, 2002, 
Ronald Donaldson, 26, escaped from the 
Rialto jail by slamming himself against a 
steel jail door until it broke. He then ran 
out of the jail and carjacked a van with 
three teenage girls in it. Donaldson sur- 
rendered to police after a 3 and a half hour 
chase. 

Georgia: On December 26, 2001, 
Diana Person, 5 1 , the second in command 
of the Brunswick Regional office of the 
Georgia Board of Pardons and Parole, was 
charged with felony theft for shoplifting 
$477 in merchandise from Sears. Person 
was suspended with pay pending the 
outcome of the charges. 

Illinois: On March 14, 2002, 
Decatur Correctional Institution war- 
den Billie Green was removed from her 
position after sending emails to other 
DOC employees soliciting aid for at- 
torney general Jim Ryan’s gubernatorial 
campaign. State law prohibits the use 
of state resources for political cam- 
paigns. 


Illinois: On March 15, 2002, the 
Menard Correctional Institution was 
placed on lockdown after an unidentified 
prisoner punched the prison’s assistant 
warden, Alan Frentzel, 50, in the face. 
Frentzel was watching prisoners go to 
yard when the attack occurred. Frentzel 
fell, hit his head and briefly lost con- 
sciousness but was not otherwise injured. 
No word on how the prisoner fared after 
being “subdued” by guards. 

Kentucky: On February 7, 2002, state 
supreme court justice Martin Johnstone, 
52, pleaded guilty to drunk driving, a day 
after being arrested. Johnstone paid a 
$400 fine, will take an alcohol education 
class and had his license suspended for 
30 days. 

Missouri: on December 22, 2001, 
53 prisoners at the St. Louis workhouse 
(jail) rioted and seized control of their 
medium security pod for about 30 min- 
utes before a jail tactical squad used 
mace to attack the prisoners and regain 
control. No staff were injured while 10 
prisoners reportedly suffered minor in- 
juries. Media accounts gave no reason 
for the uprising and no prisoners were 
interviewed. Jail director Dora Schriro 
attributed the rebellion to the prison- 
ers “anti-social outlook.” 

Missouri: On March 3 1, 2002, Timo- 
thy Tanner tried to escape from the 
Missouri Eastern Correctional Center in 
Pacific by climbing a razor wire fence. He 
climbed down after a guard fired a warn- 
ing shot. 

Missouri: On October 7, 2001, 
Thomas lngrassia, 45, escaped from the 
Southeast Missouri Mental Health 
Center in Farmington, the state’s civil 
commitment unit run by the department 
of mental health, lngrassia was the first 
person convicted at trial, shortly be- 
fore his escape, under the state’s sex 
predator law despite having been free 
and law abiding after his 1996 release 
from prison on rape charges. Center of- 
ficials were unsure how he had 
escaped. 

New Jersey: On March 28, 2002, the 
state DOC suspended Northern State 
Prison guards Mark Jones and David 
Jones after their arrest the previous week 
in a Newark brothel. Police raided the 
brothel and arrested 3 1 people, including 
16 women accused of being prostitutes. 
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The two guards have been criminally 
charged with promoting prostitution and 
promoting underage prostitution since at 
least one of the alleged prostitutes was 
16 year old girl. 

New York: On February 19, 2002, 
Peter Grebinger, 35, a prisoner at the 
Nassau county jail, pleaded guilty to first 
degree attempted sexual abuse for forc- 
ing a 1 7 year old prisoner to perform oral 
sex on him. The attack occurred in the 
victim’s cell in the protective custody 
section of the jail. Before the plea bar- 
gain a jury had deadlocked on more 
serious charges of first degree sodomy. 
Grebinger was later sentenced to 18 
months to 3 years in prison. 

New York: On January 31, 2002, 
Dwayne Cloud, 33, a prison guard at the 
Bedford Hills Correctional Facility was 
charged with assault, criminal trespass- 
ing and resisting arrest after interrupting 
governor George Pataki at a high school 
ceremony in Yonkers. While standing 
some 65 feet away from Pataki, Cloud 
yelled “excuse me, Governor Pataki! Gov- 
ernor Pataki!” which sent the forces of 
law and order into action as Pataki ig- 
nored him and security forces dragged 
Cloud outside and arrested him. Appar- 
ently Cloud wanted to complain about a 
supervisor at the prison. 

Ohio: In February, 2002, the Depart- 
ment of Rehabilitation and Correction 
(DORC) issued rules allowing guards to 
buy their own American flag patches to 
wear on their uniforms. Many guards had 
refused to wear the state issued patches, 
claiming the stars “pointed in the wrong 
direction.” 

Ohio: On February 6, 2002, the 
state supreme court reversed the death 
penalty conviction of James Were, a 
prisoner convicted of the murder of 
prison guard Robert Valladingham in 
the 1993 Lucas ville prison uprising. 
Prosecutors complain it will be diffi- 
cult to locate the 70 informants and 
prisoner witnesses who originally tes- 
tified against Were. The court held that 
the trial judge erred in not holding a 
competency hearing for Were, as there 
was substantial evidence Were was 
mentally incompetent to stand trial. 

Oklahoma: In February, 2002, Tulsa 
police investigated the theft of $ 1 7,570.62 
from the “inmate account” at the Correc- 
tions Corporation of America run Tulsa 
jail. Police believe the money was with- 


drawn using either phone lines or the 
Internet. The account contains money 
sent to prisoners to make commissary 
purchases. The account was closed and 
a CCA spokesman said the prisoners 
would receive whatever money they were 
owed. 

Oklahoma: On August 15, 2001, 
Mariano Absun, 27, a prisoner at the 
Conner Correctional Center in Hominy, 
attempted to escape from the prison by 
hiding in a garbage truck. Absun’s body 
was found crushed to death in the trash 
tray of the garbage truck two hours after 
he was noticed missing. Absun was serv- 
ing a 3 year sentence for assault and 
battery with a dangerous weapon. 

Oklahoma: On March 22, 2002, the 
T ulsa County Criminal Justice Authority 
voted to fine Corrections Corporation of 
America, which runs the county jail on 
contract, $5,625 for erroneously releasing 
three prisoners in the preceding month. 
The prisoners were released despite hav- 
ing detainers from other jurisdictions for 
pending charges. CCA attributed two re- 
leases to a records clerk not entering the 
detainers into the jail computer and the 
third to computer error. The county had 
already paid CCA some $2.6 million to 
operate the jail between January and 
March. 2002. 

Texas: On April 4, 2002, Wayne Scott, 
the former head of the Texas Department 
of Correctional Justice resigned from the 
Texas Board of Pardons and Paroles and 
announced he would accept an unspeci- 
fied job with Utah based Management and 
Training Corporation, a private, for profit 
prison company with facilities in the US 
(including Texas), Canada, Australia and 
Costa Rica. 

Texas: On January 24, 2002, 
Mercedes municipal court judge Ernesto 
Flores turned himself into federal marshals 
after being indicted on four counts of 
sexual misconduct by a federal grand jury. 
Prosecutors claim that Flores extorted 
sexual favors from the female relatives of 
criminal defendants whose bond Flores 
was responsible for setting. The indict- 
ment claimed Flores would kiss, fondle 
and grope defendants’ family members in 
exchange for reducing defendants’ bond 
or ordering their release from jail. Flores 
is charged with violating the women’s’ 
civil rights. 

Utah: On February 28, 2002, crimi- 
nal charges were dismissed against 


Utah county jail guard Melissa Sprague 
on grounds that she was entrapped. 
Undercover police gave Sprague meth- 
amphetamine to deliver to a prisoner she 
was romantically involved with. Police 
told Sprague that the drug was a body 
building supplement. 

Vermont: On March 15, 2002, Mark 
Delude, 40, was sentenced to six months 
in prison after pleading guilty to felony 
escape. Delude was caught breaking back 
into the St. Johnsbury work camp with a 
case of beer and a carton of cigarettes. 
Delude had crawled under the prison’s 
fence, walked to a nearby convenience 
store, made his purchases and returned 
to prison. 

Virginia: On February 25, 2002, 
Nora Freeman, 26, pleaded guilty to the 
escape charges for escaping from the 7th 
floor of the Norfolk county jail on De- 
cember 26, 2001, by climbing out of a 
window and using a rope made from bed 
sheets to reach the ground. Freeman suc- 
cessfully escaped but was recaptured the 
next day. His cellmate Steve Hodges, 45, 
wasn’t so lucky. Hodges fell to his death 
when the bed sheet rope broke. Freeman 
was sentenced to four years in prison for 
the escape, he was already serving a 121 
year sentence for robbery. 

Washington: in March, 2002, Mer- 
cer Island Republican Ida Ballasiotes 
announced she was retiring from the 
legislature and would not seek reelec- 
tion, this comes after Republicans first 
lost control of the state House and then 
lost a tie in the House. Ballasiotes had 
chaired and later co-chaired the house 
corrections committee. Ballasiotes’ 
daughter Diane was murdered in 1988 
by Gene Kane, a sex offender at work 
release. Ballasiotes was elected to the 
legislature in 1992 and spent the next 
decade doing the DOC’s bidding and 
making life even more miserable for the 
state’s prisoners. 

Washington: On April 12, 2002, 
Tannie Tomlin, 51, a guard at the king 
county jail in Seattle was sentenced to 
two years in federal prison after plead- 
ing guilty to aiding and abetting a felon 
to posses a firearm. Tomlin gave ex-jail 
prisoner and former police officer 
turned hitman Marcos Ranjel a pistol 
which Ranjel used to murder Carmel 
Sanger, a San Francisco hair salon 
owner. Ranjel murdered Sanger after 
being paid $ 1 00,000 by her ex husband, 
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News in Brief (Cont.) 


Robert Sanger. Ranjel is serving a life 
sentence for the murder while Robert 
Sanger pleaded guilty to manslaughter. 

Washington: On January 11, 2002, 
Dennis Howard, 55, resigned his position 
as Snohomish county court administra- 


tor when it became known that in 1 99 1 he 
had pleaded guilty in Colorado to fon- 
dling a 12 year old boy. At the time of his 
Colorado conviction he was the court 
administrator for Jefferson county in that 
state. Howard’s supervisor in Washing- 
ton became aware of the conviction when 
an anonymous party sent her newspaper 
clippings of the incident. | 


California Guards Bust Budget 

by W. Wisely 


A report released November 27, 

.£\2001, by the Bureau of State 
Audits showed the California Department 
of Corrections (CDC) spent $87 million 
more than their annual budget allotted, 
according to the Sacramento Bee. That 
money was used to cover excessive over- 
time and sick leave for prison guards, the 
report found. What guards consider as 
an inalienable right, the unnecessary over- 
time and sick leave was the single biggest 
reason for a nearly $200 million budget 
deficit within the CDC. 

The Bureau discovered that the 
prison system could have saved taxpay- 
ers $42 million by simply filling more than 
1,500 vacant positions rather than pay- 
ing overtime, the newspaper noted. 

However, guards consider overtime 
one of the perks of their job. Local guards’ 
union leaders in Lancaster and Mule 
Creek prisons confided that a certain 
amount of overtime was included in ne- 
gotiations with administrators. The 
union stewards, who declined to be 
identified for this article, said there 
would be work “actions,” such as slow 
downs and sick outs, if overtime was 
eliminated. That explains why CDC 
spending plans do not total the same 
as the budget approved by the legisla- 
ture, the report concluded. 

However, Edward Alameida, director 
of the Department, said the Bureau failed 
to give credit for improvements the staff 
has made. “This report, by failing to rec- 
ognize the extraordinary efforts of the staff 
who have been tirelessly dedicated to 
improving our fiscal practices, will be a 
severe blow to staff morale,” Alameida 
told the Bee in a written statement. 

CDC cheerleader Russ Heimerich 
also said the incredible amount of sick 
leave guards use is easy to understand 
given how dangerous and stressful their 
jobs are. “We have people being injured 


and people more susceptible to illnesses 
created by, or exacerbated by stress,” he 
complained to the newspaper. His expla- 
nation was quickly echoed by California 
Correctional Peace Officer’s Association 
(CCPOA, the guard’s union), vice presi- 
dent, Lance Corcoran, who told a reporter, 
“The stress is unrelenting. The fact that 
employees use a benefit that’s awarded 
to them, and that’s a negative issue, I fail 
to understand.” 

Maybe the CCPOA and the CDC can 
understand why prison activists find it 
hard to believe that nearly boiling men- 
tally ill prisoners to death; setting up 
fights between warring gang members; 
paying thugs to beat, stab and rape pris- 
oners they don’t like, all the while earning 
more than a school teacher, is just wrong. 
“People in prison are dying because 
there’s no money left in the budget for 
adequate health care, and guards feel sick 
leave is an entitlement to abuse like vaca- 
tion time?” Joe Harrington, spokesman 
for FamilyNet, an advocacy group on 
behalf of the families, friends and loved 
ones of people in prison, said when inter- 
viewed by mail. 

The CDC told the Bee it has been 
trying to recruit more guards, going out 
of state and to college job fairs. They 
claim, however, that the high cost of liv- 
ing in California and the stigma ofbeing a 
prison guard make recruiting difficult. 
Consequently, it’s business as usual. “We 
don’t want to spend as much as we do on 
overtime,” Heimerich told the Los Ange- 
les Times, “but we’re not going to leave 
the gun towers empty.” Fat Chance, even 
though most California maximum-security 
prisons are surrounded by lethal electric 
fences, union contracts forbid eliminat- 
ing the redundant gun tower jobs. | 

Sources: Sacramento Bee, Los Angeles 
Times 
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Order These Great Books from Prison Legal News Today! 


The Celling of America : An Inside Look at the U.S. 
Prison Industry, by Daniel Burton Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America throughout 
the twentieth century. 

Law Dictionary, Peter Collin Publishing, 288 pages. 
$15.95. 

Comprehensive law dictionary defines and explains 
more than 7,000 legal terms in simple English. Cov- 
ers civil, criminal, commercial, and international law 
and prison slang. Invaluable for lawyers and pro se 
litigants. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $16.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer, in prison or 
out, should read this book. It tells readers how 
to determine their legal needs, fee payments, how 
to evaluate a lawyer’s qualifications, and much 
more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $32.95. 

Latest Edition of the scholarly classic documenting 
decades of U.S. government involvement in drug 
trafficking. A must read for anyone interested in 
the “War on Drugs.” 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 
$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN conributing 
writers. An excellent companion to The Celling 
of America. 
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Legal Research: How to Find and Understand the 
Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. Now $19.95! 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 271pages. $17.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modern prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, reissue 
edition, by Barry Scheck, Peter Neufeld and Jim 
Dwyer; Doubleday, 432 pages. $7.99. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, revised and updated edition, by Joy James; 
Saint Martins Press, 368 pages. $19.95. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social x 0 tal 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 1019 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 1020 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 1Q12 
the post civil war Southern economy. Explains 
how prison slavery was an integral part of the 
American economy in the post civil war era. Puts 
today’s prison slave labor practices into con- 
text. — 

Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

1003 

Renowned psychiatrist writes about the devastating 

mental health crisis in American prisons and jails. Cov- 
ers all aspects of mental illness, prison rape, racism, 

negative effects of long term isolation in control units 
and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies 1024 

create and foster crime and how corporate and gov- 

eminent crime is rarely pursued or punished. Shows 

connections between crime and policies on the en- 

vironment, banking and other issues. 


With Liberty for Some, by Scott Christianson; 
Northeastern University Press, 360 pages. $18.95. 
The best history of prisons in the US that there is. 
Solidly documents America as a prison nation to the 
present. Puts the prison system in a historical con- 
text. 


Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$17.00. 

Radical analysis of the ruling class war on the poor 

via the criminal justice system. Well supported by 1002 

the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 
and Prisons. Best book on these issues. 


No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 218 pages. $15.95. 1010 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class | == 
inequality, creating a two tiered system of justice at 
all levels. 

The Perpetual Prisoner Machine: How America 
Profits from Crime, by Joel Dyer; Westview 
Press, 318 pages. $19.00. 1025 

Expose on who profits from the prison industrial 

complex: private prisons, banks, investment houses 

and small companies. Explains how prison growth 

means more profit for business. 
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Buy Your Copy Today! 


Due to budget cuts, if 
you don’t buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your copies 
today to make sure 
you have the hands- 
on help 
you need! 

Oceana 
Publications, Inc. 

v J 



Know Your Rig ||| ^ j Get The Hands-On Guides 

~ That Have Helped thousands 


Prisoners’ Self-Help Litigation Manual, 3rd Edition nss32.9? 


Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston and Daniel Manville, this valuable publication includes an outline of Federal and State legal sys- 
tems and relevant terminology. This essential resource will help you to understand your rights, and will 
present possible remedies. 

This publication includes: 

• Conditions of Confinement • Civil Liberties in Prison • Equal Protection of the Laws 

• Procedural Due Process • Litigation * Pre-Trial Detainees’ Rights • Action, Defenses and Relief 

• Legal Research and Writing 


Introduction to the Legal System of the United States us$29.50 


This publication will help you to understand the fundamental principles of the United States legal sys- 
tem. Written by E. Allan Farnsworth, Professor of Law at Columbia University' School of Law, this test 
has been required introductory reading in law schools for nearly 20 years. 

You receive coverage on: 

• Historical Background • Legal Education • Legal Profession • The Judicial System • Statutes 

• Secondary Authority Classification • Procedure • Private Law • Public Law 


Brief Writing and Oral Argument, 8th Edition us$35.oo 


This text provides guidance on the art of preparing oral and written arguments, and explains how to be 
effective and persuasive in court. One of the authors has more than twenty years of experience as a trial 
judge in the U.S. Courts of Appeals, and in this book he shares the secrets to success. 

This book includes current explanations relating to Courts of Appeals including: 

• Function • Structure * Procedures * Rules of Court • Standards of Review 

• Citing Laws in Your Arguments 


Detach this form mid send payment (Check, Money Order or Credit Card) in an envelope to: 

Oceana Publications * 75 Main Street • Dobbs Ferry, N.Y. 10522-1601 
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Two Private Kentucky Youth Facilities Closed for Abuse 


I t took only six weeks for the Ju- 
venile Justice Department (JJD) to 
close two Kentucky Youth Academy 
(KYA) facilities. On Sept. 14th, 2001 the 
Kentucky Division of Protection and Ad- 
vocacy (DPA) filed suit in federal court 
charging the Central KYA in Willisburg 
with abuse and neglect. Seven days later, 
on Sept. 21, the JJD closed the facility, 
removed 40 youths, and cut its $4.5 mil- 
lion contract in half. On Nov. 5, a local 
newspaper reported that academy CEO 
Rocky Hall was paying himself over 
$500,000 a year. On Nov. 6, Hall resigned; 
and on Nov. 7 the JJD cancelled the con- 
tract completely, removed 48 more boys, 
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by Gary Hunter 

and closed the KYA facility in Pikesville 
as well. 

Hall founded the original KYA in 
Pikesville in 1997 as a non profit company. 
He opened the Willisburg center in 1999. 
Trouble was not long in coming. Reports 
of abuse at both centers led to investiga- 
tions by the DPA, the JJD, and the Cabinet 
for Families with Children (CFC). 

Investigations began in January 
2001. Findings were serious enough that 
the CFC withdrew twelve boys that had 
been admitted to the academies under 
its authority. 

Youths at the KYA centers were not 
threats to the public. Most had commit- 
ted minor, nonviolent offenses like 
truancy or running away from home. CFC 
spokesman Michael Jennings said, “We 
had concerns with the facilities,” but re- 
fused to give details because such 
findings are, by law, confidential. 

The suit came after CEO Rocky Hall 
refused to allow DPA investigators into 
the facility for an unannounced visit. Es- 
tablished under federal law, the DPA is 
empowered to protect the rights of the dis- 
abled and residents of state and private 
institutions. The lawsuit cites a long list 
of mistreatment and ethical improprieties 
including denial of proper medical care, 
improper and excessive restraint proce- 
dures, harassment, coercion, and outright 
deception. According to the suit, youths 
at the academy are “at great risk of abuse 
and neglect.” JJD investigators cited nu- 
merous problems, including inadequate 
psychological and psychiatric services, 
staff shortages, and inadequately trained 
staff. JJD commissioner Dr. Ralph Kelly 


said that Hall was instructed to correct 
the problems but never did. 

Abuse 

Earlier in the year, officials from the 
JJD had investigated the facilities and 
found that staff had been using an illegal 
form of punishment called “grouping.” 
During a grouping session, a youth is 
singled out for punishment and sur- 
rounded by other youths who shout and 
spit on him. According to the suit brought 
by the DPA, residents would be so close 
to a victim “that they spit in his face then 
ordered him not to wipe it off.” They went 
on to say that one abused boy “expressed 
great fear of reprisal if he reported the 
abuse.” 

Grouping was directly linked to two 
deaths in Kentucky state-run facilities in 
1972 and 1983. Because of its potential 
for violence, grouping has been repeat- 
edly prohibited by the state. 
Invesigators from the JJD determined 
that grouping had been used at both 
facilities but had since been discontin- 
ued. On April 10, 2001, they announced 
that the facilities had been “thoroughly 
investigated” and that they found “no 
major cause for concern,” although they 
did recommend that an ombudsman be 
assigned for further monitoring. 

However, reports from former em- 
ployees and evidence obtained by the 
Louisville Courier-Journal showed that 
the abuse was ongoing. At least three 
employees alleged that the youth center 
in Willisburg forced the boys to perform 
hazardous work with no safety equipment 
or protection. 
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Kentucky Abuse 
(Continued) 


Youths from the Willisburg facility 
were used to help in the restoration of 
an old school building located on the 
grounds. The project involved various 
forms of demolition, construction, and 
renovation. Youths were required to 
work without hardhats, gloves, or other 
protective equipment. Many of the 
boys sustained cuts, scrapes, and foot 
injuries from stepping on nails. One 
boy received a head injury when a fall- 
ing hammer accidentally hit him. Dust 
in the air was so bad at one point that 
health care worker Terri Justice went 
to a discount store and bought masks 
for the boys. “Dr. Miller got mad at 
me,” she said. He said “these boys 
don’t need these.” 

Dr. Dean Miller is assistant direc- 
tor of the academies as well as chief 
operating officer and pastor. Accord- 
ing to staff worker Edna Seabrooks, it 
was also Miller who ordered the boys 
to clean out a septic tank lagoon filled 
with raw sewage. “Dr. Miller told them 
to clean it out,” she said. “They had 
no protection; they were standing in 
the lagoon, pulling stuff out with their 
bare hands.” 

One boy was forced to walk behind 
a group of boys for hours while carrying 
two concrete blocks. Others were forced 
to sit in isolation for hours — and some- 
times days — on end. However, these are 
not the most serious of what the suit calls 
“coercive practices.” 

Anthony Payne and Terri Justice re- 
count an incident in which a staff member 
threw a young boy into a window. “I saw 
him pick the kid up by both arms and slam 
him into the glass,” said Payne. “I was in 
shock.” Justice, who heard the crash, ar- 
rived on the scene to find the floor littered 
with broken glass and said co-workers 
described how the boy had been thrown 
into a window by another employee. 
Payne, who eventually quit out of frus- 
tration over the way the facility was run, 
said, “It was terrible. They got into con- 
trol, control, control, control. Treatment 
was lost.” 

Academy officials deny the abuse. 
“In no manner does the Kentucky Youth 
Academy use corporal punishment or 


work as a disciplinary measure for nega- 
tive behavior,” they said. 

Employees tell a different story. 
Seabrooks and Justice described a rou- 
tine called “bedrest” in which youths 
would be required to strip their beds and 
remake them for hours on end. Payne said 
that at times staff would purposely “trash 
the rooms” then force the boys to clean 
up the mess. All three insist that the 
grouping procedure was used continu- 
ously before, during and after the JJD 
investigation. They also said that group- 
ing was not restricted to just 
youth-on-youth confrontations. Often 
boys would be slammed to the floor, spit 
on, and verbally abused by staff. They 
accused the JJD of not looking closely 
enough for infractions. “If anyone would 
have asked me anything, I would have 
told them.... But they never asked,” said 
Seabrooks. 

It is no surprise to Seabrooks that 
the JJD didn’t identify the most seri- 
ous problems earlier. She said that the 
investigators always warned Hall that 
they were coming. She personally re- 
calls taking one call from the JJD and 
said that after the caller spoke with Hall, 
he immediately announced, “We’ve got 
investigators coming tomorrow” and 
instructed her to alert the rest of the 
staff. 

Payne tells a similar story. He says 
that Miller frequently warned staff of 
impending investigations. “We’ve got 
visitors coming, don’t be too aggres- 
sive with them,” he would say. 
However, “When no one was around, 
they would scream and holler at the 
boys,” Payne said. 

Moreover, according to Seabrooks 
and Justice, physical restraints were a 
common, and often unnecessary, practice. 
Policy requires that a youth be restrained 
only when he poses a physical threat to 
himself or others. However, the former 
workers say that the boys were often vio- 
lently thrown into walls and onto the floor 
for minor offenses. Boys who had trouble 
adjusting to the facility’s regimen were 
often subjected to ridicule and physical 
abuse. 

Justice herself came under fire when 
she stood up for an overweight boy who 
was being verbally abused by staff. 
When the boy couldn’t keep up with the 
others during an exercise session “they 
made fun of him,” she said. But, when 
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she complained she was told by a super- 
visor “to mind [her] own business “ 

Payne said that restraints were of- 
ten a source of amusement for the staff. 
Workers poked, screamed, and spit on 
youths to provoke a violent response. 
Payne described how staff members 
would single out a boy for mistreat- 
ment. It’s called “blowing a kid up,” he 
said. Often a staff member would walk 
the halls saying “a storm is about to 
come” as a way of intimidating youths 
into behaving. In February Payne was 
approached by staff members who were 
preparing to “blow up” a certain youth. 
“Don’t you want a piece of this?” they 
asked him. Payne refused to participate. 

He said that when he saw the boy 
the next day he was shocked. “He looked 
like he was in a boxing match. His skin 
was peeled off, his lip was swollen. He 
wouldn’t look at any staff. He just stood 
there, quiet.” 

Seabrooks was present during the 
incident. Alerted by reports of a youth 
being restrained, she and other staff 
members responded. She arrived to find 
a boy face down on the floor, with 
about half a dozen workers on top of 
him. Seabrooks said that the restraint 
method being used was unprofessional 
and unsafe. Another worker who was 
watching shouted at the staff restrain- 
ing the boy to stop. “He was saying, 
‘Put something under his head, get off 
him,’” Seabrooks said. The youth, 
whose identity was withheld because 
of his age, ended up with a bloody nose 
and his face badly scarred and swol- 
len. He was so mutilated “you could 
hardly recognize him,” she said. 

After the incident Seabrooks 
helped the boy fill out a complaint but 
was short-stopped by Hall, who said 
that he wanted to read it before she sub- 
mitted a copy to the JJD. The next day 
Seabrooks was told that the boy had 
been transferred to the Pikesville Cen- 
ter, 200 miles away. Hall said that the 
boy had spoken to pastor Miller the 
night before and agreed to withdraw 
the complaint. He also produced a 
signed document to that effect. How- 
ever, the suit by the DPA alleged that 
the boy was “forced to tear up the com- 
plaint.” 

The boy’s family was not notified of 
the transfer until his father showed up 
for a visit. Even then no one told him 


about his son’s injuries. “I was really 
disappointed,” his father said. “They 
moved him without him having a chance 
to tell anyone.” For weeks the boy’s 
father and grandmother were not al- 
lowed to see him. They were told that 
the boy was being denied visitation 
privileges for breaking the rules. When 
the family eventually spoke with him 
over the phone the boy said “his face 
was messed up and he had a bloody 
nose.” His grandmother said, “We 
didn’t know anything about [the inci- 
dent].” When they finally spoke in 
person, the boy described being 
beaten, knocked to the ground, and 
having his face pounded into the floor. 
His grandmother said that weeks later 
you could still see the scars. 

Although it occurred simultaneously 
with the investigation, the JJD had no 
record of the complaint. Seabrooks said 
that she told a visiting JJD investigator 
but nothing was ever done. Well, almost 
nothing. Seabrooks was terminated in 
June 2000; her supervisors said she 
wasn’t working out. Justice quit her job 
in July. There was never any trace of the 
complaint. 

Naturally, academy officials deny 
all of the allegations. An academy 
spokesman assured JJD officials that, 
“In no manner does the Kentucky 
Youth Academy use corporal punish- 
ment or work as a disciplinary measure 
for negative behavior.” Oliver H. Bar- 
ber, attorney for Rocky Hall said, “We 
categorically deny” any mistreatment 
of the boys at KYA. He claims that the 
accusations are simply allegations 
made by disgruntled employees. Rocky 
Hall had no comment. 

Salary 

Hall may not have fixed the problems 
at his youth academies, but he did man- 
age to fix his salary at over $500,000 a 
year. His total earnings for the year 2000 
were $53 8,000, most of which came from 
the taxpayer-subsidized JJD contract. 
Kelly called the sum outrageous and ex- 
cessive for a person running a private, 
non-profit organization. 

Roughly 10 workers lost their jobs 
when the two centers closed. Many of 
those workers made as little as $6.00 
per hour, a scenario that State Senator 
Ray Jones (D-Pikeville) finds upset- 
ting. “There’s some injustice here,” 


he said. At $6.00 per hour, a family of 
three is still well below the federal pov- 
erty level. 

Sen. Jones asked Kelly to reopen 
the academies. Kelly expressed regret, 
saying, “It’s not a decision we made 
lightly. We don’t like to disrupt kids; 
we don’t like to put people out of 
work.” Yet it is unlikely that either cen- 
ter will be reopened. 

State Rep. W. Keith Hall (D-Pike 
County) acknowledges the dilemma. On 
one hand he also wants to see the center 
reopened. However, state agencies are 
under orders from Gov. Paul Patton to cut 
their budgets by 2 percent. “They’ve got 
to make cuts,” he said. “If you don’t have 
it, you don’t spend it.” 

Hall also rejected a request by acad- 
emy board chairman and pastor Rob Hale 
to allow the Pikesville center to remain 
open under new management. Kelly said 
the gesture was “too little, too late.” 

“Bravo to Dr. Kelly,” said David 
Richart, a teacher at Spalding University. 
“I’m glad the state sent a message that 
there are limits to excessive compensa- 
tion.” Richart, who is an instructor on 
how to manage non-profit organizations, 
agrees that Hall’s pay was excessive. 

Freedom of Religion 

Aside from the physical abuse 
and the salary scandal, the Kentucky 
Youth Academy also had some press- 
ing constitutional issues. During their 
investigation, JJD officials noted that “a 
Christian philosophy is pervasive in all 
aspects of the program [and] a Christian 
orientation was prevalent among the 
staff.” Asst. Director Dean Miller and 
board chairman Bob Hale also hold the 
title of pastor. In the memo published on 
Jan. 22, 2001, they noted that even the 
academic classes used a “Christian- 
based curriculum.” Youths said that they 
recited “The Lord’s Prayer” daily and 
academy brochures advertised weekly 
religious services. They also advertised 
an annual “Day of Praise” in which 
youths participate in “songs, praise, 
laughter, and ministry.” 

Officials for the academy insist that 
all services are voluntary, but 
Seabrooks and Justice recount how 
Miller forced an Asian American who 
practiced Buddhism, and another boy 
who claimed to be an atheist, to par- 
ticipate in Christian services. “Dr. Miller 
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PLN’s newly revised, 
up-to-date index of 
articles is complete! 

Unlike with the previous index, you 
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Kentucky Abuse 
(Continued) 

ordered him to bow his head and pray 
aloud with the others,” Seabrooks said 
of the second boy. When questioned 
about the incidents, both Hall and Miller 
declined to comment. 

David Friedman, general counsel for 
the American Civil Liberties Union of 
Kentucky, points out the obvious First 
Amendment violation. “The government 
can’t fund a religious entity,” he said. 
Neither can they “endorse a particular 
religious view.” The boys told JJD inves- 
tigators that religious activities were 
voluntary, blit the investigators noted 
that “participation levels are apparently 
at 100 percent.” 

Earlier this year investigators for the 
DPA were concerned that youths may 
have been subjected to “forced religious 
practice” and recommended continued 
investigation. Kelly said that the JJD was 
concerned about “several types of alle- 
gations other than abuse.” Friedman said 
that it would be nice if the state would 
“voluntarily” enforce the law. 

Grand Jury 

On Dec. 28, 2001, a Washington 
County grand jury completed its inves- 
tigation and declined to issue criminal 
charges against anyone connected 
with the two facilities. However, they 
did issue a one-page report that criti- 
cized JJD Commissioner Ralph Kelly for 
costing academy employees their jobs 
and the Courier-Journal for exposing 
the abuse. The report said that the pa- 
per should have presented a more 
balanced view. “It’s fairly obvious they 
didn’t care for your articles, nor did 
they feel the commissioner handled it 
very well,” Barry Bertram told a Cou- 
rier- Journal reporter. Bertram is the 
commonwealth attorney for Washing- 
ton County. He said some of the jurors 
had previously visited the center and 
were impressed with the well-groomed, 
well-mannered boys. They were also 
sympathetic to residents who were up- 
set about losing their jobs. 

One of those residents terminated 
in the KYA debacle is Willisburg mayor 
Mark Terrell. Terrell had been ques- 
tioned by reporters once before about 
allegations of abuse at the center. His 


comments at the time were, “I am still 
employed there. I don’t want to get into 
it.” After the grand jury investigation 
Terrell declined comment completely. 
No mention is made as to whether he 
was questioned during the investiga- 
tion. 

Oddly, while the grand jury inter- 
viewed 16 former employees, it did not 
interview the JJD monitor of both fa- 
cilities. Kelly was also at a loss to 
explain the snub. “The department’s in- 
vestigation of the activities at Central 
Kentucky Youth Academy was con- 
ducted by an experienced and 
seasoned investigator as well as per- 
sons experienced in interviewing 
delinquent youth,” he said. 

Neither did the grand jury inter- 
view the boy who was injured by 
Willisburg staff. “I don’t know why 
they didn’t want to talk to him or look 
at him,” said the boy’s grandmother. 
She said that months later the boy still 
carries scars on his face from being 
beaten. The boy himself said, “I would 
have told them what happened.” 

Bertram said that he didn’t pros- 
ecute the case personally and didn’t 
know why the boy wasn’t called. He 
said those decisions are usually left up 
to the prosecuting attorney and the 
grand jury. Debra Miller, executive di- 
rector of Kentucky Youth Advocates, 
is also surprised that the boy wasn’t 
called. “It would seem if you were do- 
ing a full-fledged investigation you 
would want to talk to as many affected 
parties as you can,” she said. The boy’s 
father said that an account of the inci- 
dent was given to the Cabinet for 
Families and Children but that they 
never got back to him. 

Oliver H. Barber Jr., attorney for 
Rocky Hall, was elated at the grand jury’s 
decision. “We’re very gratified that our 
client was exonerated by the grand jury 
as we predicted,” he said. 

Lawyers for the Department of Pub- 
lic Advocacy insist that the youths lacked 
the legal protection provided to youths 
in state-run centers. A 1995 federal con- 
sent decree provides youths in state 
facilities access to outside investigators. 
According to Seabrooks, the boys in 
Kentucky Youth Academy had “no 
rights.” ■ 

Source: The Courier-Journal 
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TWIN’S cumulative index is now 

JT available. The index has almost 
500 different subject categories for all ar- 
ticles reported by PLN. No more time 
spent looking vainly for cases or articles 
under various topics. PLN’s new index- 
ing system is designed for the serious 
researcher and litigator. Aside from be- 
ing an excellent resource and guide to 
past issues of PLN, the index is also a 
fine stand alone research guide simply 
because we have reported all significant 
cases and prisoner wins since our incep- 
tion in 1990. The new index is extremely 
easy to use as well as providing a lot of 
detailed information. Over two years in 
the making, the cumulative index is finally 
available. We will update the index on a 
semi-annual basis from now on. 

Between 1996 and 2000 PLN pub- 
lished its annual index in the 
January issue. However, as PLN grew, 
so did our index, so that by 2000 it was 
taking up more than half the issue. It was 
also difficult to use as an annual index 
by the time we had published for over 
ten years since it required multiple in- 
dexes and going back and forth to use it. 
The new cumulative index resolves all 
those problems. It allows users to pin- 
point the information they need quickly, 
intuitively and easily. See the ad on page 
4 for ordering information. We welcome 
feedback from users on how we can im- 
prove future versions. 

This issue of PLN notes recent cen- 
sorship lawsuits PLN has filed against 
the Oregon and Kansas DOCs over their 
censorship of PLN. As we have reported 
in the past, PLN has successfully sued 
prison systems in Washington, Utah, 
Alabama, Nevada, Michigan and Oregon 
over censorship issues. If you are a pris- 
oner subscriber and your subscription 
to PLN is censored please inform us, as 
all too often prison officials do not no- 
tify PLN of the censorship. We ask that 
prisoners whose PLN subscriptions are 
censored to exhaust whatever adminis- 
trative remedies they have and send PLN 
the documentation. At that point, PLN 
will contact the relevant prison adminis- 
trators to attempt to resolve the problem, 
and if that fails, we will forward the docu- 
mentation to our legal counsel and 
initiate litigation. Proper documentation 


From the Editor 

by Paul Wright 

has been one of the key elements to 
PLN’ s success in its litigation. PLN will 
replace at no charge an undelivered issue 
of PLN for every month that a prisoner 
files an administrative grievance. If an 
administrative grievance isn’t filed about 
a missing issue of PLN with a copy of the 
paperwork sent to PLN, we will charge 
the backorder price of $5 if a subscriber 
wants a copy of a previous issue. 

Remember that PLN’ s logo contest 
continues through September 1, 2002. 
We are looking for a logo to use on our 
stationary and masthead. All entries 
should be sent to PLN on paper or via 
e-mail. We will announce the winner of 
the contest, who gets a free three-year 
subscription to PLN, in an upcoming 
issue of PLN. 

PLN’s other projects are also pro- 
ceeding forward. Our new book. Prison 
Nation: The Warehousing of America’s 
Poor, should be available by Christmas. 
Edited by Tara Herivel and myself, it 
will contain extensive material never 
before published, analyzing how the 
poor bear the brunt of the criminal j us- 
tice system. We will announce the 
book’s availability as soon as it is pub- 
lished. We are also continuing work on 
PLN’s website to have all our back is- 
sues and extensive case information 
available in an easy to use, accessible 
format. We will let our readers know 
when it is ready. 

We are in the process of expand- 
ing PLN’s book selection. We now have 
the paperback editions of Actual Inno- 
cence: Five Days to Execution and 
Other Dispatches from the Wrongly 
Convicted by Barry Scheck, et ah, for 
only $9.99, the new, revised States of 
Confinement: Policing, Detention and 
Prison by Joy James for only $19.95, 
and No Equal Justice: Race and Class 
in the American Criminal Justice Sys- 
tem by David Cole for only $15.95. Note 
that we are now charging a flat rate of 
$5 for postage and handling of book 
orders, due to the postal rate increase 
and our new policy of requesting proof 
of delivery, which we enacted to better 
combat censorship. 

We strive to distribute quality books 
at affordable prices, but in some cases 
only hardback books are available and we 


have to wait until a paperback edition 
is published. As soon as a paperback 
is available we switch over to distrib- 
uting that. We will announce new 
changeovers and additions as they are 
made. 

We would still like to expand PLN’s 
size to 40 pages and are working to de- 
velop the funding to do so, either 
through advertisers or donations. Any- 
one who would be interested in assisting 
PLN to expand its content can do so. For 
only $500 a month PLN could add four 
pages to its current size to bring readers 
still more prison and jail related news and 
information. We can also do so by ad- 
vertising, which would require adding 
roughly one page of paid ads on a regu- 
lar basis to subsidize our expansion. 

PLN relies on donations from our 
readers above subscription costs to con- 
tinue publishing. If you can make a 
donation please do so. We hope you en- 
joy this issue of PLN. | 
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Pro Se Tips and Tactics: Unknown Defendant Identities 

by John Midgley 


recent Supreme Court case 
ighlights a problem some pris- 
oners face in finding the exact identities 
of defendants in civil rights cases. This 
column discusses this problem and some 
possible solutions. 

In most cases, you must sue indi- 
viduals and not governmental or 
corporate entities: In Correctional Ser- 
vices Corp. v. Malesko , 534 U.S. 61 (2001), 
the Supreme Court held that a federal pris- 
oner could not sue for violations of 
constitutional rights a private corporation 
that had contracted to run a halfway 
house for the federal Bureau of Prisons. 
The Court extended to private corporate 
prison contractors an earlier case hold- 
ing that plaintiffs could not sue a federal 
agency or public corporation, as op- 
posed to individual federal agents, for 
violations of constitutional rights. 

Malesko arose in the special context 
of cases in which the federal government 
may be sued for violations of constitu- 
tional rights, where the Supreme Court 
has found that in some instances plain- 
tiffs can make out a claim something like 
a § 1983 claim. (§ 1983 itself refers only to 
suits against state government officials, 
so it does not apply directly to suits 
against federal officials.) However, it re- 
inforces some earlier holdings of the Court 
that apply directly to § 1983 cases against 
state actors. In those cases, particularly 
Will v. Michigan Dept. Of State Police, 
491 U.S. 58 (1989), the Court held that 
because a state is not a “person” within 
the meaning of 42 U.S.C. § 1983, plaintiffs 
could not sue either the state or a state 
officer in his or her “official capacity.” So, 
plaintiffs in § 1983 cases must sue indi- 
viduals who work for the state and who 
are responsible for violations of consti- 
tutional rights. 

There are some exceptions to the 
general rule holding that government 
or corporate entities cannot be sued for 
constitutional violations. The major ex- 
ception is that local government entities, 
such as cities or counties, can be directly 
sued. See: Monell v. New York City Dept. 
Of Social Services, 436 U.S. 658 (1978). 
The Supreme Court in Malesko also sug- 
gested (but did not hold) that a prisoner 
probably could sue under § 1983 a pri- 


vate corporation contracting with a state 
(as opposed to the federal government) 
to provide prison services. But these ex- 
ceptions do not apply to a great amount 
of prisoner litigation, which arises within 
the walls of a prison run directly by a state 
or federal entity. 

What if I don’t know who the indi- 
viduals are? - So, in most civil rights cases 
you can’t just sue “the prison.” It is im- 
perative that you sue individuals that are 
responsible for violations of constitu- 
tional rights, not entities such as state or 
federal agencies or private corporations. 
But what if you don’t know exactly who 
was responsible for the problem about 
which you are suing? 

This problem could arise in a couple 
of ways. If someone authorized the ac- 
tion taken against you, for example by 
ordering that you be placed immediately 
in segregation or that force be used 
against you, you might not know exactly 
who in the chain of command that was. 
Or, you might have seen or know in some 
way the person or people about whom 
you are complaining, but not know a cor- 
rect name. (In some cases, for example, 
officers have inappropriately removed 
their identifying badges, which they are 
not supposed to do.) 

The best solution is to get the infor- 
mation before filing if you possibly can, 
because you will avoid all of the problems 
discussed below. But let’s say you have 
worked hard to prepare your lawsuit but 
you just have not been able to get the 
name of a key person. You need to get 
that name somehow because in order to 
have the court take jurisdiction over them, 
you must serve them with the lawsuit and 
a summons. See Federal Rule of Civil Pro- 
cedure 4. But you also need to get your 
lawsuit filed. What should you do? 

One possibility is to name what are 
called “John Doe” defendants. “John 
Does” are used in some complaints to 
represent real people whose exact identi- 
ties are unknown, with the plaintiff finding 
out as soon as possible the real name of 
the defendant and amending the com- 
plaint to add the real name. Although 
“John Does” are sometimes called “ficti- 
tious parties,” they should not be really 
fictitious - they should represent real 


people that the person signing the com- 
plaint knows of, but whose actual identity 
the plaintiff does not know at the time the 
complaint is filed. You should not throw 
“John Does” into your complaint unless 
you have a good faith belief that there 
are real people you are thinking of that 
the “John Does” represent. 

There can be problems with using 
“Doe” defendants. Even though there is 
no real rule against them and they are 
used, some federal courts say that they 
do not favor them and might just dismiss 
the Does. Tolefree v. Ritz, 3 82 F.2d 566 (9 th 
Cir. 1967). Other courts, more sensibly, 
say instead, “Doe defendants are rou- 
tinely used as stand-ins for real parties 
until discovery permits the intended de- 
fendants to be installed.” Sheets v. The 
Morning Call, 130 F.R.D. 34, 37 (E.D. Pa. 
1990), and cases cited there. Unless the 
identity issue is resolved early on, John 
Does can linger in a case and cause lo- 
gistical problems. 

If you do use John Doe defendants, 
you should use the discovery techniques 
discussed below as early as possible to 
try to resolve identity. Once you have 
the proper identities, you should quickly 
move to amend the complaint to substi- 
tute the correct names and then obtain 
service of process over the correctly 
named parties. Regarding amendment, 
see Federal Rule of Civil Procedure 15. 

Another method is to file the com- 
plaint naming only the defendants whose 
names you do know, find out as quickly 
as possible through discovery the names 
of others you knew of but did not know 
how to name, and then amend to add the 
additional defendants under Rule 15. This 
has the advantage of not cluttering the 
complaint with “John Does,” and it will 
also avoid a potential issue in jurisdic- 
tions where “Doe” defendants are not 
favored. 

When you are unable to find out the 
names of people who should properly be 
defendants, it is very important to file your 
lawsuit well in advance of the running of 
any applicable statute of limitations if you 
can. This is because of the rules regard- 
ing “relation back” of amendments under 
Rule 15(c). “Relation back” addresses the 
question of which amendments will be 
counted in law as having been made at 
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an earlier time than they actually were 
made. If your amendment to add a new 
defendant is made after the applicable 
statute of limitations has run and it does 
not “relate back” to a time before the run- 
ning of the statute, you will not be able 
to sue that defendant. 

Amendments to add completely new 
parties must meet the “relation back” rules 
of Rule 15(c). And, this is also true of 
“John Doe” defendants, even though the 
“John Does” have been named in earlier 
pleadings: 

“Amendments substituting actual 
for fictitious defendants are treated as 
amendments to add new parties and will 
not relate back unless the requirements 
ofRule 15(c) are satisfied.” See: Wright, 
Miller & Cooper, Federal Civil Proce- 
dure, Sec. 3642, note 2. 

In some cases, there will be no prob- 
lem with relation back, since Rule 15(c)(1) 
allows relation back when it is “permit- 
ted by the law that provides the statute 
of limitations applicable to the action. . .” 
If you are absolutely sure of the statute 
of limitations that applies and that it will 
allow relation back, you need not worry. 
But if you are not sure, and if you cannot 
meet any of the other parts ofRule 15(c), 
you may not be able to add defendants - 
even important ones you could not iden- 
tify before the case was filed - after the 
end of the limitations period. 

Discovery of defendants’ names - If 

you are missing defendants when you 
first file your complaint, or if you have 
named “Does,” it is crucial to use the dis- 
covery rules to find out as quickly as you 
can the true identities of proper defen- 
dants. The discovery rules are Federal 
Rules of Civil Procedure 26-37, and they 
contain several ways to fairly quickly try 
to find out the true identities of people 
involved in the incidents about which 
you are suing. 

For example. Rule 26(a) now requires 
so-called “initial disclosures” by each 
party fairly soon after the filing of a law- 
suit, “without awaiting a discovery 
request” by the other side. Among other 
things, each side must disclose identify- 
ing information about “each individual 
likely to have discoverable information 
that the disclosing party may use to sup- 
port its claims or defenses. . .identifying 
the subject of the information.” Rule 
26(a)(1)(A). In other words, if someone 


authorized or participated in what hap- 
pened to you, and the prison official’s 
lawyers intend to use that person’s infor- 
mation to defend, you should get that 
identity as part of initial disclosures. 

But even if you don’t get the infor- 
mation that way, there are many other 
discovery methods you can employ. You 
could ask as part of a request for produc- 
tion of documents under Rule 34 for “any 
and all internal documents, memos, notes, 
e-mails. . .” etc. that relate to the incidents 
about which you are suing. If you obtain 
documents in response to this request, 
look at them carefully for the names you 
are seeking. 

Another option is to use Interroga- 
tories under Rule 33. Interrogatories 
should not be used to asked open-ended 
questions (such as “why was I placed in 
segregation”) because the answer will be 
looked at carefully by lawyers before it is 
sent back to you. However, you can ask 
specific questions that have only one 
answer, such as, “Name every person who 
participated in or authorized my place- 
ment in segregation.” You might get the 
identity you are looking for that way. 

A third, although more cumbersome, 
method is to conduct a deposition under 
Rule 30 of someone you know was in- 
volved. You can then ask that person 
questions such as, “Who authorized hav- 
ing me placed in segregation?” Despite 
obvious logistical problems, persistent 
prisoners are able to conduct depositions. 
There is not space in this column to ad- 
dress how to do this, but it is often done. 

Look through all of the discovery 
rules for potential ways to find out the 
identities you need. If you cannot get 
answers to your discovery requests 
within the time you are supposed to un- 
der each rule, you should also consult 
the rules (including local rules of the court 
you are in) regarding motions to compel 
answers. See Rule 37. No matter what 
method you use, you must move quickly 
to get all of the right defendants named. 

The information in this column is 
general and is not legal advice for your 
specific case. As always, you must do 
legal research regarding your specific 
case in order to answer specific legal ques- 
tions. | 

John Midgley is an attorney with Co- 
lumbia Legal Services in Seattle , 
Washington. 
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PLN Sues Oregon DOC Over Mail Censorship, Again 


O n April 2, 2002 Prison Legal 
News filed suit in federal court 
in Portland, Oregon, challenging the Or- 
egon prison system’s ongoing attempts 
to prevent Oregon prisoners from sub- 
scribing to PLN and receiving their 
subscriptions or book orders if they did 
subscribe. PLN had previously sued the 
Oregon DOC in 1998 over their policy of 
censoring publications based on the 
postage rate that the publisher paid. At 
that time they banned all mail sent by third 
or fourth-class mail, now called “standard 
mail.’’ In 2001 the Ninth circuit ruled in 
PLN’ s favor, holding that the policy was 
unconstitutional. See: Prison Legal News 
v. Cook, 238 F.3d 1145 (9 th Cir. 2001). On 
remand, the district court awarded PLN 
over $58,000 in attorney fees and costs 
and entered an injunction prohibiting the 
censorship of mail based on its postal clas- 
sification and ordering due process when 
mail is censored. 

Rather than follow the injunction, the 
Oregon DOC enacted new mail rules that 
still censored mail and denied due pro- 
cess based on its postal classification, 
singling out non profit publications such 
as PLN for censorship. The Oregon DOC 
continued to refuse to deliver PLN to its 
Oregon subscribers. They also enacted 
bans on “catalogs” (i.e., PLN subscrip- 
tion and book order forms). They also 
enacted a rule requiring prisoners to pay 
for subscriptions to non profit magazines 
sent via standard mail from their prison 
trust accounts, while for profit magazines 
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sent at different postage rates were not 
subjected to these requirements. Book or- 
ders sent to Oregon prisoners via 
fourth-class book rate mail were also cen- 
sored. In addition, PLN wasn’t always 
afforded an opportunity to contest the 
censorship of its materials, in spite of the 
Ninth circuit’s ruling explicitly stating that 
PLN had a due process right to notice of 
any censorship and an opportunity to ad- 
ministratively contest it. 

PLAT s lawsuit contends that the new 
Oregon DOC postal rules and the actual 
censorship of PLN constitute a willful and 
wanton violation of its rights to free 
speech and due process of law. PLN is 
seeking compensatory and punitive dam- 
ages, injunctive and declaratory relief and 
its attorney fees and costs for having to 
file yet another suit on an issue it has 


O n April 4, 2002, PLN sued the 
Kansas DOC challenging vari- 
ous prison-system-wide polices that 
prevent Kansas prisoners from being able 
to subscribe to PLN or to receive the 
books that PLN distributes. For at least 
the past year the Kansas DOC has re- 
quired that prisoners pay for all magazine 
subscriptions and book purchases from 
their prison trust accounts. Gift subscrip- 
tions from friends or relatives or free 
subscriptions from publishers are not al- 
lowed. In addition to limiting prisoners to 
only those subscriptions and publications 
they purchase from their trust accounts, 
the Kansas DOC further places an arbi- 
trary limit of $30 per month as the amount 
prisoners can spend on subscriptions or 
magazines. Prisoners who are on “level 
1”, a form of classification status which 
includes both new arrivals and those who 
are not “programming,” are not allowed 
to receive any publications at all, even if 
they pay for them from their trust ac- 
counts. The ban on publications for level 
1 prisoners does not apply to religious 
publications, but it does apply to politi- 
cal and legal publications like PLN. 

These policies have resulted in pris- 
oners who subscribe to PZAhaving their 
subscriptions censored because they did 
not pay for the subscriptions themselves, 


previously litigated and won against the 
same defendants. PLN is represented by 
Portland attorney Marc Blackman of the 
firm Ransom and Blackman and Michael 
Gendler of the Seattle law firm Bricklin and 
Gendler. See: Prison Legal News v. 
Schumacher, USDC Case No. CV02- 
428AS. 

A few days before PLN filed suit the 
Oregon DOC modified some of its mail 
rules, eliminating the ban on standard mail 
and gift subscriptions. Other issues, re- 
lating to “catalogs” and due process 
when mail is censored remain, as does 
the matter of PLN’ s damages for the cen- 
sorship it endured in the period when the 
Ninth circuit issued its ruling in PLN v. 
Cook and the March 25, 2002, change in 
mail rules. PZAwill report developments 
in the case as they occur. | 


as well as preventing prisoners from or- 
dering books from PLN or subscribing. 
Moreover, this censorship occurs with no 
notice to PLN or the sender of the materi- 
als and no opportunity to appeal or 
otherwise contest the matter. PLN is also 
precluded from sending free books or 
subscriptions to Kansas prisoners be- 
cause of these policies. 

In its lawsuit, filed in federal court in 
Topeka, PLN claims that these policies 
violate its right to free speech and due 
process of law as guaranteed by the 
United States Constitution. PLN is seek- 
ing declaratory relief that these policies 
are unconstitutional, an injunction enjoin- 
ing their enforcement and compensatory 
and punitive damages, as well as its at- 
torney fees and costs. PLN is represented 
by Lawrence, Kansas, attorney Bruce 
Plenk. We will report developments in the 
case as they occur. See: Prison Legal 
News v. Simmons, USDC DKS, case No. 
02-4054-JAR. 

PLN has successfully litigated chal- 
lenges to bans on gift subscriptions 
against the prison systems in Washing- 
ton and Alabama. The Missouri prison 
system changed its policy banning gift 
subscriptions several years ago after re- 
ceiving a demand letter from PLN’ s 
counsel. | 
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Oregon Prisoners Sue for HCV Treatment 


O n November 1 , 200 1 , a group of 
Oregon prisoners filed suit in 
federal court against the State of Oregon, 
the Oregon Department of Corrections 
(ODOC), and several individual ODOC 
medical personnel related to the system- 
atic denial and delay of adequate 
diagnosis and treatment of infection with 
the hepatitis C virus (HCV). 

in 1999 the ODOC reported to state 
legislators that an estimated 30 percent 
of the state’s 10,000 prisoners suffer from 
HCV, but none were receiving treatment, 
which averages between $18,000 and 
$20,000 per person. Instead, in an attempt 
to avoid the cost of treating HCV infected 
prisoners, ODOC officials implemented a 
rigid, medically unacceptable HCV pro- 
tocol that is designed to deny as many 
prisoners as possible the life-saving treat- 
ment they need. 

On March 23, 200 1, fifty-seven pris- 
oners filed grievances related to the delay 
and denial of HCV diagnosis and treat- 
ment, in an effort to comply with the 
exhaustion requirements of the Prison 
Litigation Reform Act (PLRA). 

In an obvious effort to deprive pris- 
oners of access to the courts as long as 
possible, ODOC officials simply refused 
to answer any of the HCV grievances. 
So, on July 5, 2001, all fifty-seven prison- 
ers filed grievances related to their refusal 
to answer the previous grievances. They 
also filed grievance appeals, arguing that 
the refusal to answer their grievances 
constituted a denial, entitling them to 
proceed through the three-step grievance 
process. 

On July 12, 2001, the Oregon State 
Penitentiary (OSP) Grievance Coordina- 
tor left the July 5, 2001, grievances and 
grievance appeals unprocessed, inform- 
ing prisoners that they could not take 
either action under the ODOC grievance 
rules. Coincidentally, he noted that he 
had received the responses to the origi- 
nal grievances and would deliver them 
soon. 

On July 16, 2001, the responses to 
the March 23, 2001, HCV grievances were 
finally served on the prisoners. Every 
grievance had been denied for one of 
approximately ten different reasons. 

The prisoners filed grievance ap- 
peals on July 27, 2001. They weren’t 
served with the denials of those appeals 


until September 10,2001. This was the fi- 
nal step of the grievance process for all 
but eleven of the first 57 prisoners to file 
HCV grievances. On September 13, 2001, 
the remaining eleven prisoners filed griev- 
ance appeals that were finally denied on 
October 9, 2001. 

More than one hundred ODOC pris- 
oners have filed grievances related to the 
inadequate diagnosis and treatment of 
HCV, but ODOC officials have denied ev- 
ery grievance. 

The 298 page complaint filed in No- 
vember includes 76 claims, alleging 
violations of the Eighth Amendment and 
the Americans with Disabilities Act 
(ADA) related to: the ODOC’s implemen- 
tation of a medically unacceptable HCV 
policy; delay and denial of HCV diagno- 
sis and treatment pursuant to monetary 
and other impermissible reasons under 
the ODOC’s Therapeutic Levels of Care 
(TLC) policy; denial of access to medical 
personnel qualified to exercise judgment 
concerning the diagnosis and treatment 
of HCV; failure to inquire into essential 
facts; interference with medical judgment 
by non-medical factors; and related state 
law claims. 

The complaint also includes claims 
alleging that the ODOC grievance process 
denies prisoners due process, access to 
the courts and access to life-saving medi- 
cal care in violation of the First, Eighth, 
and Fourteenth Amendments. 

Prisoners seek: modification of the 
ODOC HCV policy to comply with medi- 
cally acceptable standards; mandatory 
HCV testing of all ODOC prisoners; on- 
going treatment and follow up care of all 
prisoners who are HCV+ and want treat- 
ment; implementation of procedures 
designed to prevent the spread of HCV 
within the prison system; education about 
the causes, affects, symptoms and treat- 
ment ofHCV; and a panel of HCV experts 
to carry out the diagnosis and treatment 
of the HCV infected prisoners. They also 
seek: compensatory damages totaling 
$ 17.5 million dollars; punitive damages of 
$250,000 against one defendant and 
$100,000 against the each of the remain- 
ing defendants; and an award of attorney 
fees and costs. 

While the ODOC continues to deny 
any wrongdoing, since the initiation of 
this action they have started approxi- 


mately six prisoners on interferon treatment 
(three in one day), who had been repeat- 
edly denied treatment for several years. 

The prisoners are represented by 
Michelle Burrows of the Portland, Oregon 
firm of Kohler & Burrows. She represents 
more than 400 ODOC prisoners from 
around the state who have contacted her 
concerning the ODOC’s refusal to prop- 
erly diagnose and treat their HCV 
infection. This is one of many suits filed 
nationwide in recent months concerning 
the denial of HCV treatment. [See PLN 
July 2001 & January 2001]. We will con- 
tinue to report on significant 
developments in the case. See: Rodger 
R. Anstett et. al. v. State of Oregon, et. 
a/.,USDCD OR, No. CV01-1619BR. ■ 


Attention Prisoners 

By subscribing or renewing your 
subscription to PLN for multi-year periods 
you avoid missing any issues of PLN as well 
as save us the staff time and resources needed 
to send you periodic renewal notices. 

For a limited time we are making this 
special offer. Subscribe to PLN now, or extend 
your existing subscription forfour years ($72) 
and we will send you, ABSOLUTELY 
FREE, your choice of one of the following: 

□ Legal Research: How to Find and 
Understand the Law, 7th Edition, by 
Nolo Press. A $24.95 value. 

or 

~f\ The Celling of America: An Inside 
Look at the U.S. Prison Industry \ the 
critically acclaimed PLN anthology now in 
its third printing. A $ 1 9.95 value. 

An offer like this is too good to last 
forever, so prisoners renew your subscription 
for four years now by sending S 72 and let us 
know which of the two books you would 
like to receive . Send payment to : 

Prison Legal News 
2400 NW 80th Street, PA'IB 148 
Seattle, WA 98117 

Or phone in your credit card order by calling 
(206)246-1022. 

Offer applies only to prisoner 
subscribers and does not apply in conjunction 
with any other discount offers. 
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Court Issues TRO Protecting Constitutional 
Right to Family Relationships 

by David M. Reutter 


Moore Medical and 
Prison Industry Leaders 
Sign Agreements 

M oore Medical Corporation, a 
leading supplier of medical, 
surgical, and pharmaceutical products, 
recently signed multi-year agreements 
with three major corrections industry 
organizations on September 5, 2001. 
Moore will provide internet, telesales, 
and catalog procurement services to 
the 65 facilities managed by Corrections 
Corporation of America (CCA), to the 
readers of Correctional News, and to 
visitors to the Corrections Connection 
website at www.corrections.com. 

There are more than two million pris- 
oners held in over 7,000 facilities in the 
U.S. including prisons, jails, and deten- 
tion centers. Moore already serves 2,000 
of these facilities with a line of health care 
products, including hundreds of special 
items designed for prisoner-patients and 
for secure clinical settings. 

CCA, the nation’s largest private 
prison company, has about 61,000 prison 
beds under contract. “In addition to 
streamlining our ordering process, this ar- 
rangement [with Moore] represents 
another step in our company’s ongoing 
efforts to manage medical costs while 
ensuring quality services,” said Michael 
Dray, CCA’s managing director of corpo- 
rate health services. 

Danielle Klaussen, associate pub- 
lisher for Correctional News, noted, “We 
know our readers are keenly interested in 
health care issues and medical care effi- 
ciency. Our relationship with Moore 
Medical brings a practical, cost-effective 
management system for medical supplies 
a step closer.” 

The Corrections Connection, an 
online resource for business, news, and 
information in corrections, boasts that its 
website is home to the American Cor- 
rectional Association. “Visitors to our 
site know we are dedicated to provid- 
ing outstanding services. Moore 
Medical is a quality-driven supplier for 
the corrections industry and fills a criti- 
cal health care role,” said Laura Noonan, 
corrections.com president. The new 
agreements are effective immediately, said 
Linda Autore, president and CEO of 
Moore Medical. 

Source: Business Wire 


A federal district court in New 
York has issued a Temporary Re- 
straining Order (TRO) barring 
enforcement of a condition of probation 
prohibiting a female probationer from hav- 
ing contact with her child’s father, 
DaShawn Johnson. Probationer Julie 
Tremper pled guilty to criminal posses- 
sion of a weapon, resulting in sentencing 
being postponed for one year in lieu of 
interim probation during that period. 
Thereafter, the Court could dismiss the 
charge, impose sentencing terms of incar- 
ceration or probation, or take other action. 

Tremper and Johnson filed suit and 
sought TRO relief barring enforcement of 
a special probation condition that 
Tremper refrain from contact with 
Johnson. The defendant, Ulster County 
Department of Probation (UDCP), regu- 
larly recommends that judges impose 
such a condition. Tremper and Johnson 
alleged the condition violated their “pri- 
vacy and associational rights under 
principals of substantive due process 
under the First, Fourth, Ninth, and Four- 
teenth Amendments.” Specifically, they 
argued their right “to participate in the 
care, custody, and management of their 
natural child, and the right of their child 
to live together with her natural parents.” 

There is no dispute that enforcement 
of the condition will cause irreparable 
harm to Tremper and Johnson by prohib- 
iting them from living as a family, and this 
is uncompensatable by monetary dam- 
ages. UCDP argued that TRO relief 
constitutes full relief, for the interim pro- 
bation would end before the case was 
resolved by trial. The District Court re- 
jected this, for upon expiration of the 
interim probation Tremper’s fate remains 
at the option of the state court. 

UCDP further argued that the condi- 
tion is permissible under New York Penal 
Law § 65.10(2), as reasonably related to 
the punitive and rehabilitative goals of 
probation. The District Court then exam- 
ined two state rulings that upheld similar 
probation conditions. In People v. Myatt, 
248 A.D. 2d. 68, 681 N.Y.S. 2d 114 (3dDep’t 
1998), a youth defendant (who was de- 
nied youthful offender status) was 
prohibited from living with his parents 


after conviction for sexual contact upon 
a seven year old girl living near the par- 
ents’ home. In People v. Howland, 145 
A.D. 2d 866, 536N.Y.S. 2d 191 (3dDep’t 
1988), an eighteen year old high school 
dropout, who had two children with her 
husband, was prohibited contact with the 
husband after she was convicted of at- 
tempting to smuggle hack saw blades to 
the husband in prison. 

These cases were based on permissi- 
bility under § 65.10 (2), and not on 
constitutional grounds. The U.S. Supreme 
Court recognizes that the interest of par- 
ents “in the companionship, care, 
custody, and management of their chil- 
dren is ‘cognizable and substantial,’ even 
where the parents are not married.” See: 
Stanley v. Illinois, 92 S. Ct. 1208 (1972). 
“Parents retain a vital interest in prevent- 
ing the irretrievable destruction of their 
family.” See: Santosky v. Kramer, 102 S. 
Ct. 1388(1982). 

The weapon was discovered dur- 
ing an unannounced home visit by 
Johnson’s probation officers, and it 
resulted in a violation. Tremper admit- 
ted she bought the gun in West Virginia 
and transported it to New York before 
her involvement with Johnson. In light 
of UCDP’s admission that no evidence 
exists showing that Johnson has an un- 
due influence over Tremper, the court 
held that the defendant’s argument that 
association-leads-to-criminality, which 
was based on the fact Tremper had no 
prior record and Johnson has an exten- 
sive record, fails to show this particular 
association should infringe upon the 
fundamental right to family. 

Furthermore, the court held there ex- 
ists a likelihood of success on the claim 
for monetary damages as Plaintiff’s have 
exhibited it is a UCDP policy or custom to 
recommend imposition of this type of 
special probation condition, and legal 
precedents hold it is likely a judge will 
impose that recommendation, as occurred 
here. The district court entered a TRO 
barring enforcement of the condition pro- 
hibiting Tremper and Johnson from living 
as a family with their child. See: Tremper 
v. Ulster County Dept of Probation, 160 
F. Supp. 2d 352 (N.D.N.Y. 2001 ) . ■ 
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Georgia Sheriff Charged in Murder of Successor 


I n November 2000, DeKalb County 
(GA) Sheriff Sidney Dorsey was 
locked in a close re-election bid with po- 
litical rival Derwin Brown. Brown 
defeated Dorsey in that contest, but 
Sheriff Dorsey, apparently unwilling to 
accept the will of the voters, allegedly 
decided to take matters into his own 
hands. Brown was assassinated on De- 
cember 15, 2000 — just three days before 
he was to take office — and now Dorsey 
has been charged with his murder. 

Dorsey was arrested for first degree 
murder in Brown’s death on November 
30, 200 1 . At a bail hearing in December, 
county district attorney’s office investi- 
gator Chris Harvey testified that 
Dorsey’s intent was to create an open- 
ing in the sheriff’s office at which time 
he could reclaim his old job in a special 
election. Brown had defeated Dorsey 
after accusing him of turning the county 
jail into a “wasteland of corruption.” 

Evidence revealed at the bail hear- 
ing indicated that two to three weeks 


by Lonnie Burton 

after losing the election, Dorsey sum- 
moned a deputy to his house and gave 
him a note that said “Kill Derwin 
Brown.” Dorsey, who was not present 
when Brown was shot 1 1 times in his 
driveway, is also alleged to have targeted 
at least six others for assassination, in- 
cluding DeKalb District Attorney J. 
Tom Morgan. 

Two of Dorsey’s accomplices — 
Deputy Sheriff Patrick Cuffy, and long- 
time friend Paul Skyers — said that 
Dorsey had ordered the hit and that 
they, along with two other men, were 
present when Brown was shot. All four 
men had ties to Sheriff Dorsey, and 
were either employed or seeking em- 
ployment in the Sheriff’s Office. 

Cuffy and Skyers were granted im- 
munity from prosecution in the Brown 
killing in exchange for their testimony 
against Dorsey. In addition, Cuffy was 
allowed to plead guilty to reduced 
charges relating to a separate killing 
outside his home in March 2001. 


Additional evidence offered by the 
district attorney at the bail hearing in- 
cluded the testimony of Clarence 
Mosely, a former campaign director for 
Dorsey’s re-election bid. Mosely said 
he went to talk to Dorsey about his 
future plans after he lost the 2000 
election. 

“He said words to the effect, when 
I asked him what he was going to do, 
that Derwin Brown would not take of- 
fice as sheriff,” Mosely said. “There 
would be a special election. He would 
enter, and he would win.” 

Dekalb County Superior Court 
Judge Edward D. Wheeler, after hear- 
ing all the evidence, denied bond and 
ordered Dorsey returned to jail — his 
self-created wasteland of corruption. 

PLN has previously reported on 
this case in our October 2001 issue and 
will report the outcome of this case 
when it happens. | 

Source: The New York Times 
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We can send calls anywhere in the world. 
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Deaths in Florida and Virginia Jails Spark 
National Investigations 

by Gary Hunter 


T he badly bloated body of Kathy 
Keams was removed from her 
Virginia Beach jail cell in the early morn- 
ing hours of April 26, 200 1 . Testimony 
from witnesses and evidence from jail and 
city records show that Kearns desperately 
tried to get medical attention for six hours 
just before she died. An emergency call 
was placed at 4:42 a.m. and an ambulance 
arrived at the jail in less than 15 minutes. 
But by the time help arrived on the scene 
Kathy Kearns was dead, her stomach 
swollen to unnatural proportions. Details 
of the case were revealed only after the 
Virginian-Pilot newspaper invoked the 
Freedom of Information Act. Amnesty In- 
ternational and the F.B.I are now 
investigating the case. 

Keams had been serving a 14-month 
sentence in the Virginia Beach cityjail for 
drunken driving when she was diagnosed 
with an umbilical hernia four months prior 
to her death. She was also under medical 
treatment for hepatitis C and advanced 
liver disease. After being diagnosed with 
the hernia, Keams gained over 80 pounds 
in less than three months. In spite of a 
surgeon’s determination that Kearns was 
in need of outpatient surgery and re- 
peated complaints of intense and 
persistent pain, the severity of Kearns’ 
condition managed to go undetected and 
untreated. 

Paula Miller, spokeswoman for the 
Virginia Beach jail, insists that Kearns 
would have received treatment if anyone 
had known. But Kristi Potts, Kearns’ 
cellmate, became so alarmed at the dete- 
riorating condition of the dying woman 
that at 10 p.m. on April 25th, she placed a 
phone call to Kearns’ family. As well as 
concern for her cellmate’s health, Potts 
also complained of being repeatedly ig- 
nored by guards, said Frances Stonum, a 
friend of the family who took the call. 
Miller defended the guards saying that 
by law they are not allowed to know a 
prisoner’s medical condition. 

In the meantime, F.B.I. officials are 
investigating to determine if criminal pros- 
ecution is warranted. Alistair Flodgett of 
Amnesty International says that the in- 
vestigation into Kearns’ death will 
become part of an ongoing investigation 


into how the medical conditions of pris- 
oners are handled in Virginia jails and in 
jails across the nation. Hopefully those 
investigations will quickly extend to 
Florida where two women have died from 
neglect on the part of guards in the Or- 
ange County jail in Orlando. 

On May 30, 2001, while awaiting a 
ride to the jail, Karen Johnson suspected 
her life was about to end. Tragically, her 
fears were correct. Three days later she 
was in a coma. On June 7th she died. 

Johnson was not a psychic. She was 
not terminally ill. She was an addict on a 
methadone program, and like others who 
have experienced the left side of the law 
in Orange County, Johnson knew that in 
jail she would not get the treatment she 
needed to survive. 

Johnson was being transferred to 
Orange County Jail from Sand Lake Hos- 
pital where she had been recovering from 
an overdose of tranquilizers. She had 
been sentenced to home confinement for 
shoplifting but was being sent to jail for 
leaving the scene of an auto accident. She 
told jail guard Linda Austin that “every- 
thing had gotten too much’’ for her. 

Records confirm that originally doc- 
tors from Sand Lake hospital had ordered 
that Johnson be placed in an inpatient 
psychiatric unit where she could be moni- 
tored, stabilized, and continue her 
methadone treatment. According to Diana 
Mendez, health-services manager for the 
jail, both she and her staff were aware of 
the doctor’s orders. She blames the lapse 
on the shortage of detoxification and psy- 
chiatric facilities. 

Johnson pleaded with her captors to 
continue her treatment. She told them that 
her insurance would pay for the metha- 
done. She offered to pay the cost with 
money from her account; but her pleas 
fell on deaf ears. In desperation Johnson 
asked Austin if she was going to be al- 
lowed to die in jail like the other prisoner. 
Austin knew the reason for Johnson’s 
anxiety; she was referring to Susan 
Bennett who died in 1997 from complica- 
tions stemming from methadone 
withdrawal while being held prisoner in 
the same Orange County facility. Bennett 
suffered for 12 days before she died. She 


was eventually found naked, lying in her 
own excrement. The negligence that 
caused Bennett’s death resulted in a $3 
million dollar settlement by Orange 
County, a cost that eventually fell to the 
taxpayers since the County is self-in- 
sured. Austin assured Johnson that she 
would be taken care of by the medical 
department. It was an empty promise. 

Like Bennett, Johnson also suffered 
for days. She had been in the methadone 
recovery program for five months. When 
the last of the medication had left her sys- 
tem, her suffering became obvious to 
everyone around her. On Saturday, June 
2nd, three days after her arrival, those liv- 
ing with her watched in horror and 
frustration as Johnson exhibited all the 
classic symptoms of methadone with- 
drawal. Hour after agonizing hour, 
Johnson suffered from diarrhea, cramps, 
and chills. She was seen by a nurse but 
was returned to her cell without being 
treated. Late that afternoon Johnson was 
found unconscious, the result of a sei- 
zure. Only then did jail authorities take 
any action. She was taken to the hospital 
and placed on life support, but when the 
machines were turned off five days later, 
Johnson joined Bennett as another need- 
less fatality resulting from the negligence 
of the Orange County Jail. According to 
Dr. William Anderson, deputy chief medi- 
cal examiner for the Orange-Osceola 
Medical Examiner’s Office, Johnson died 
from a seizure that deprived her body of 
oxygen for a “prolonged” period of time. 

The Orange County Jail has no policy 
for administering methadone. However, 
their policy does require close observa- 
tion of prisoners who have been on a 
methadone treatment program for signs 
of withdrawal. While the issue was never 
addressed, one can presume that policy 
also requires jail medical personnel to 
closely monitor potential suicide risks. 

Given that Johnson fell into both of 
these categories the question arises: why 
was her condition only being observed 
by her fellow prisoners? Johnson shared 
a cell with 1 4 other women, many of who 
requested help for Johnson during the 
hours before she died. Despite these 
pleas her condition was ignored — at a 
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time when she should have been most 
closely watched. 

According to Cheryl Ann Chartier, a 
former nurse’s aide who was one of 
Johnson’s cellmates, “The only reason 
[the guards] entered the cell was they 
heard the screaming and the freaking. She 
was gurgling something. It sounded like, 
‘Help me. ’...But it was too late.” “She 
should have been taken to the hospital,” 
lamented Chartier. 

The Johnson case has been so con- 
troversial that on July 6th, 2001, the 
administration broke another jail policy 
and allowed a prisoner who had been liv- 
ing with her to be interviewed. Public 
Safety Director Tom Hurlburt allowed an 
interview with Cynthia Jones who was 
still incarcerated at the time. “We kept 
telling the [guards] ‘She’s sick! She’s 
sick!” said Jones. “She’s coming off 
methadone or something.” Jones said she 
had told guards that Johnson was un- 
able to get up. And it was Jones and 
another prisoner who made the gruesome 
discovery: Johnson’s prone figure con- 
vulsing unnaturally backward, her hands 
clutching her own throat in a desperate 
attempt to breathe. Jones screamed, “We 
got a seizure,” as the other women cried 
out in distress and helplessness. 

Jones described the agonizing mo- 
ments as she watched the clock record 
the last seconds of Johnson’s life. Ac- 
cording to Jones, her own father had died 
from asphyxiation before her eyes just 
as Johnson was doing. She watched as 
the nurse arrived and raised Johnson’s 
wrist to check for a pulse. She watched 
as that same wrist fell limp and lifeless 
when the nurse let it go. She remembers 
the words of the nurse just before she 
and the other prisoners were forced to 
leave the cell. “She’s gone under!” the 
nurse said. That was the last time she 
saw Karen Johnson. 

Within minutes after her body was 
removed from the cell all evidence that 
Johnson had lived there was gone. The 
last days of her life were packed into a 
large garbage bag and taken away. In 
the days that followed, guards told the 
ladies that Johnson was fine. But 
Jones wasn’t fooled. After obtaining 
the number from another prisoner, 
Jones called Johnson’s mother 
Catherine Hirsch. “She died,” said 
Hirsch. Then, fearing Jones would face 
retaliation, Hirsch ended the commu- 
nication. 

Prison Legal News 


But Jones would not be silenced. 
Thanks to her interview, lawyers for the 
Johnson family have been armed with the 
alarming details of July 2 that may other- 
wise have never been known, details that 
could not be put in a garbage bag. 

Catherine Hirsch, accused the 
county of murder: “I don’t care how they 
put it, they murdered her,” she said. “If 
she would have gotten help, she would 
still be alive today.” County Chairman 
Rich Crotty says that a task force has 
been assembled to investigate Johnson’s 
death and prevent similar occurrences in 
the future. Some feel the gesture is too 
little, too late. 

Elizabeth Alexander, Director of the 
National Prison Project of the American 
Civil Liberties Union is appalled at 
Johnson’s death. Referring to the deaths 
of Bennett and Johnson she said, “What 
would be more clear than having the trag- 
edy of a person’s death? I would predict 
many jury members would be worried by 
the repetitive nature of this conduct.” 

Rusty Johnson, Karen’s ex-husband, 
said that his former wife knew of the jail’s 
reputation. “She knew she wouldn’t get 
methadone,” he said. He spoke of how 
terrifying it must have been to know 
“what was coming and not being able to 
do anything about it.” 

An editorial in the Orlando Sentinel 
applauds Crotty’s decision to place the 
medical section of the jail under county 
supervision, in particular that Crotty made 
the decision before a jail oversight com- 
mission was convened to take action. But 
in a realistic observation by Karen 
Johnson’s husband, “They didn’t want 
to do anything back then. I guess it took 
another life to think maybe they had a 
problem there.” 

The editorial does make one promis- 
ing observation, however: While prisoner 
health care may not be a popular subject 
with taxpayers, those same taxpayers 
need to remember that when the system 
decides to curtail someone’s freedom, they 
have also decided to accept the respon- 
sibility for that person’s medical care. 
They need to realize that many medical 
problems like communicable diseases, if 
left untreated, will find their way into the 
community at large. But most importantly, 
they need to acknowledge that a garbage 
bag is not an acceptable solution. | 

Sources: Richmond Times-Dispatch and 
Orlando Sentinel 
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Health & Safety 

A LITIGATION GUIDE FOR INMATES 


Protecting Your Health & Safety is written 
for inmates who do not have the help of 
a lawyer and who want to defend their 
rights to health and safety within a jail or 
prison and, if necessary, a court. It does 
not deal with legal defense against crim- 
inal charges or challenges to convictions 
that are on appeal. 

The Southern Poverty Law Center is 
distributing this book for $10.00 
(including shipping and handling). To 
order a copy, send a check or money 
order to this address: 

Protecting Your Health & Safety 
Southern Poverty Law Center 
P.O. Box 548 

Montgomery, AL 36101-0548 
Be sure to includeyourname, identification 
number (if any), and mailing' address. 

WRITTEN BY 
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A PROJECT OF THE 

SOUTHERN POVERTY LAW CENTER 


Washington State 

Appeals, Personal Restraint 
Petitions, Habeas Writs, 
Parole Hearings and 
Sentencing Issues. 

“I understand the financial 
problems prisoners and their 
families face, so I keep my 
fees reasonable. ” 

The Law Office of 

Michael C. Kahrs 

753 N. 35th St., Suite 102 
Seattle, WA 98103 
(206)264-0643 

“I accept collect calls from 
Washington Prisoners by 
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Illinois Man Awarded $15 Million for 15 Years 
of Wrongful Imprisonment 


O n October 29, 2001, a federal 
jury in Chicago awarded $15 
million plus about $2 million in attorney 
fees to James Newsome, 45, who was 
wrongfully convicted of murder and 
spent 15 years behind bars. It was the 
largest wrongful imprisonment verdict in 
Illinois history. 

In 1979, Newsome was arrested on 
the South Side of Chicago on murder and 
armed robbery charges. Convicted in 
1980, Newsome was sentenced to life 
without the possibility of parole. He was 
exonerated and released in 1994 after 
obtaining a court order to test finger- 
prints left by the murderer that were 
ignored by detectives in 1979. A student 
at the University of Chicago-Kent School 
of Law, who was working for Newsome’s 
original trial attorney Richard King, had 
pressed for the court order. 


During the civil trial, one witness tes- 
tified that he identified Newsome in a 
lineup that was rigged by Chicago police 
detectives Edward McNally and John 
McCabe. The witness stated that the de- 
tectives repeatedly told him to look at No. 
3 in the lineup — identified as Newsome. 
Newsome also testified at the civil trial 
that he saw the detectives pointing to- 
ward him as another witness, who is now 
deceased, viewed the lineup. McNally 
and McCabe deny rigging any lineup. 

The jury returned its record verdict 
after hearing testimony from Newsome on 
his experiences behind bars. He told how 
he survived a knife attack, the arson of 
his cell, and how gangs controlled daily 
prison life. Jurors were also allowed to 
view a life-size replica of Newsome’s 8- 
foot-by- 12-foot cell at the Stateville 
Correctional Center. Newsome told how 


he was confined to that cell 24 hours a 
day for as long as four months at a time. 
“One man’s dignity is priceless,” said 
Philip S. Beck, who, along with David 
Odom, represented Newsome. The attor- 
neys had sought $50 million in damages. 

“I was sentenced to die in prison,” 
said Newsome. “The only way I was ever 
going to leave prison was on a gurney.” 

Readers should note that this case 
is among a series alleging that the pre- 
dominantly white Chicago police force 
framed innocent blacks in the 1970s and 
1980s. Most exonerated prisoners don’t 
sue, and those who do get little, if any, 
money. “These cases are very difficult to 
win,” says Odom. See: Newsome v. 
McCabe, No. 96C7680 (N.D. 111.). ■ 

Source: The National Law Journal', Chi- 
cago Tribune 


Prison Population Growth Slows Dramatically in 2000 


I n the year 2000, America’s prison 
copulation slowed its growth dra- 
matically, showing the lowest growth rate 
seen in 28 years. The state prison popu- 
lation experienced its first measured 
decline in nearly three decades. These 
data highlighted an August 2001 report 
published by the Bureau of Justice Sta- 
tistics (BJS). 

At the end of the year 2000, the 
United States incarcerated 2,07 1,686 per- 
sons. Excluding prisoners in local jails, 
federal and state prisons held 1,312,354 
prisoners. Local jails accounted for an- 
other 621,149 prisoners. Territorial 
prisons, Immigration and Naturalization 
detention facilities, military prisons, In- 
dian country jails, and juvenile facilities 
accounted for the rest of the prisoners. 
The 2000 incarceration rate was 478 sen- 
tenced prisoners per 100,000 U.S. 
residents, up from 292 per 1 00,000 in 1990. 
One of every 109 men and one of every 
1,695 women in the U.S. are incarcerated. 
If jails are also considered, the incarcera- 
tion rate rises to 699 prisoners per 100,000 
residents, or about 1 of every 143 U.S. 
residents imprisoned. 

From 1 990 to 2000, the State and F ed- 
eral prison populations grew at an annual 
average rate of 6.0%. From a peak growth 
rate of 8.7% in 1994, however, the annual 


prison population growth rate declined to 
3.4% in 1999, and to 1.3% in 2000. This 
was the lowest annual growth rate in 
prison population since 1972. Moreover, 
the BJS report disclosed that State prison 
populations actually shrank 0.5% from 
July to December 2000, the first measured 
decline since 1972. 

The Federal prison population 
growth rate of 7.5% in 2000 greatly out- 
paced the State (0.7%) and overall (1 .3%) 
prison population growth rates. In addi- 
tion, among States, there were clear 
variations in prison population changes. 
Thirteen States experienced decreases in 
prison populations, led by Massachu- 
setts, New Jersey, New York, and Texas. 
In Idaho, North Dakota, Mississippi, Ver- 
mont, and Iowa, State prison populations 
increased at least 10% in 2000. 

The report measured the largest and 
smallest prison systems by a variety of 
standards. The California prison system 
was the largest in 2000 in terms of total 
prisoners (163,001), while Louisiana was 
the largest in terms of sentenced prison- 
ers per 100,000 State residents (801). Idaho 
led all States in 1-year growth from 1999- 
2000 and in annual growth from 1990-2000 
(10.9%). Collectively, California, Texas, 
and the Federal prison systems held 1 of 
every 3 prisoners incarcerated in 2000. The 


top 10 jurisdictions in terms of prison 
population held 60% of the total U.S. 
prison population. 

Women prisoners are increasing in 
number. Female prisoner numbers have 
doubled since 1990. More women pris- 
oners are incarcerated for drug or 
property offenses than for any other type 
of crime. 

Racial disparity is also plain in the 
report. In all age groups. Blacks are in- 
carcerated at higher rates than any 
other racial or ethnic group, among 
both males and females, for all types of 
crime. In 2000, among all male prison- 
ers in State and Federal prisons, Blacks 
represented 46.2% of prisoners, Whites 
35.7%, Hispanics 16.4%, and other 
groups 1.7%. Nearly 1 out of every 10 
Black males age 25-29 were in prison in 
2000, compared to almost 3% of His- 
panic males and about 1% of White 
males in the same age group. 

A single copy of the report is free by 
writing U.S. Department of Justice, Of- 
fice of Justice Programs, Bureau of Justice 
Statistics, Washington, DC 20531. The 
report is also downloadable from the 
Internet at http://www.ojp.usdoj.gov/bis. 
The report is titled “Prisoners in 2000,” 
and is report number NCJ188207, pub- 
lished August 200 1 . | 
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Texas Jail Chaplain Rapes Female Prisoners 


A federal district court in Texas 

^Yheld that genuine issues of 
material fact precluded summary judg- 
ment on a female prisoner’s claims under 
42 U.S.C Section 1983 arising from her 
being raped by a jail chaplain and retali- 
ated against for speaking out about the 
chaplain’s conduct. The court also held 
that no genuine issues of material fact 
existed with regard to her state law claim 
of sexual battery. 

Olga Lydia Paz fded suit against Har- 
ris County, TX, under 42 U.S.C. Sections 
1983, 1985 and 1986 as well as the state 
law claim of sexual battery for alleged 
sexual assaults by a jail chaplain. 

Paz alleged that during her incar- 
ceration in the Harris County Jail in 1 997 
and 1998, contract-chaplain Fred E. Weir 
had sexual contact with her on numer- 
ous occasions. She alleged that in July 
1997 Weir put his hand under her shirt 
and fondled her breasts. This occurred 
again a couple weeks later. 

Paz reported that she was “very con- 
fused by what Chaplain Weir had done” 
to her because she “had looked to him 
for the spiritual help [she] needed and 
he took advantage of [her] confusion 
and vulnerable position.” 

A third incident occurred two weeks 
later when Weir kissed Paz then put his 
hands in her pants and inserted his fin- 
gers into her vagina. While doing so, he 
“talked about dildos and stated that he 
wanted to use one on her and watch her 
“reaction while [she] had an orgasm.” 

Weir told Paz he was looking for- 
ward to spending a lot of time with her 
and buying her “lacy under-garments.” 
He also offered to buy her son some 
birthday gifts. 

Weir then brought a trunk full of new 
toys and other gifts to his office and al- 
lowed Paz to wrap them and sign a card 
for her son. He told her he would deliver 
the gifts the next day. While Paz “was 
kneeling on the floor wrapping the gifts. 
Chaplain Weir was behind [her] with one 
hand in [her] pants and his fingers in- 
serted into [her] vagina” for “about 
twenty minutes while [she] wrapped the 
gifts.” 

On yet another occasion Weir 
grabbed Paz’s pants and she helped him 
lower them and her underwear so her 
public area and upper thighs were ex- 
posed. He then got on his knees and 
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began licking her pubic area and insert- 
ing his fingers into her vagina while 
fondling her breasts with his other hand. 

It was later revealed that similar 
claims had been made against Weir by 
other female prisoners, including Mary 
Bernard, Villette Rochford, Diana Rocha, 
and Bridget Storm. 

Bernard reported that “on March 1 0, 
1993, the day of her great aunt’s funeral, 
Weir compelled her to perform oral sex 
on him.” She said: “I told him 1 didn’t 
want to When he extracted his pe- 

nis he began talking about my parents. . 
... 1 felt he was saying he could hurt my 
family if I didn’t do what he wanted, so I 
performed oral sex on him. He came 
quickly and then handed me a Kleenex. 
He told me to spit the matter into this 
Kleenex and throw the Kleenex into his 

waste basket ” Rochford related 

“that she willingly engaged in oral sex 
with Weir on many occasions between 
1992 and 1993.” Rocha stated that she 
willingly engaged in oral sex with Weir in 
1991. Storm alleged in 1999 that she was 
sexually abused by Weir between Sep- 
tember 1991 and December 1992. No 
action was ever taken against Weir re- 
lated to any of these allegations. 

Paz reported Weir’s actions to an- 
other chaplain. She was then placed in 
“protective custody.” Paz claimed that 
she was placed in administrative segre- 
gation “because the County was 
concerned that she would speak out 
against Weir and the Ministries.” 

During an Internal Affairs investi- 
gation, both Paz and Weir submitted to 
polygraph examinations. “Paz’s poly- 
graph test result indicated that she was 
‘ Strongly NDI [No Deception Indicated]. ’ 
while Weir’s indicated that deception was 
‘strongly indicated. ” 

In denying summary judgment to the 
County on Paz’s Section 1983 claims, the 
district court held that Weir, as chief chap- 
lain at the jail, was acting under color of 
state law when interacting with Paz and 
other female prisoners. The court also 
held that even if Weir and the Minis- 
tries were found not to be state actors, 
liability could still attach to the County 
under a failure to protect theory. 

Ultimately, the court found that a 
genuine issue of material fact existed on 
the issue of First Amendment retaliation 
because “it could be inferred that Paz was 
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placed and kept away from the general 
population, to preclude her from report- 
ing her allegations against Weir.” 

The court granted summary judg- 
ment to the County of Paz’s state law 
claim of sexual battery, holding that 
the County was absolved from liabil- 
ity under the doctrine of sovereign 
immunity. See: Paz v. Weir, 137 
F.Supp.2d 782 (S.D.Tex. 2001). ■ 
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Washington Malpractice Suits Allowed Against Defense 
Attorneys Despite Alford Plea 


A Washington Court of Appeals 
/Yhas held that a defendant in a 
criminal prosecution may sue his former 
trial attorney for legal malpractice after 
his conviction was reversed for ineffec- 
tive assistance, despite the fact that he 
entered an Alford plea on remand. 

In 1993, Robert Falkner was con- 
victed of second-degree murder for 
allegedly killing his wife. Following the 
trial, Falkner discharged his attorney, 
Michael Foshaug, hired new counsel and 
moved for a new trial based on the inef- 
fective assistance of Foshaug. The 
motion was denied by the trial court, but 
on appeal Falkner’s conviction was re- 
versed because Foshaug’s failure to 
investigate and prepare a defense preju- 
diced Falkner’s right to a fair trial. The 
case was remanded for a new trial. 

In December of 1998, the case went 
to trial for a second time. After the state’s 
first witness violated a pretrial evidentiary 
ruling, the trial court declared a mistrial. 
Falkner’s new counsel then moved to dis- 
miss the case due to prosecutorial 
misconduct, but before the motion could 
be ruled on Falkner entered an Alford plea 
to one count of first-degree manslaugh- 
ter and was released from custody. In an 
Alford plea, a defendant maintains his 
innocence while admitting that the state 
probably has enough evidence to prove 
guilt. See: North Carolina v. Alford , 400 
U.S. 25(1970). 

Following his plea, Falkner renewed 
the malpractice suit he had filed against 
Foshaug in 1996. Foshaug moved for sum- 
mary judgment arguing that Falkner’s 
A Ifordplea precluded his claims. The trial 
court granted Foshaug’s motion and dis- 
missed F alien er ’s claims, assuming for the 
purposes of summary judgment that 
Foshaug had breached his duty of care 
to Falkner, but reasoning that Falkner’s 
Alford plea prevented him from establish- 
ing his innocence of the murder and thus 
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prevented him from prevailing on his mal- 
practice claims. Falkner appealed. 

On appeal, Falkner agreed that in or- 
der to prevail on a legal malpractice claim, 
he must establish his innocence. He ar- 
gued, however, that his Alford plea in no 
way prevented him from doing so at trial 
on his claims against Foshaug. 

The Court of Appeals began its 
analysis by recognizing that Washington 
law requires both a successful post con- 
viction challenge to a criminal judgment 
and proof of innocence in order to main- 
tain a legal malpractice claim. Because a 


A Texas state prisoner won 
$130,000 in damages after it was 
shown that he was denied medical care 
and not protected from violent prisoners 
while held at Williamson County Jail near 
Austin. 

Martin DiCarlo, 39, filed suit in U.S. 
District Court under 42 USC §1983 
where he alleged that in early 1997 he 
received inadequate medical care while 
in jail. After another prisoner broke his 
jaw, DiCarlo was sent to Saint David’s 
hospital for surgery. Following surgery, 
his jaw was packed with gauze and 
wired shut. He was then returned to 
Williamson County Jail. 

Although two post-operative ap- 
pointments at the hospital were 
scheduled, the jail failed to send 
DiCarlo to either. A few days after sur- 
gery, he was shipped to the Texas 
prison system with the gauze and wires 
still in place. Jail workers failed to in- 
form the prison system staff that 
DiCarlo required follow-up care. 

After arriving at state prison, 
DiCarlo ’s requests for post-operative care 
were ignored until he woke up a few weeks 
later in a pool of blood with the rotting 
gauze still packed in his jaw. Two addi- 
tional surgeries were then required to 
repair the damage and DiCarlo lost sev- 
eral teeth. 

DiCarlo also complained that Robert 
Baker, a former jail captain, routinely sent 
troublesome prisoners to a special cell- 


criminal defendant does not admit guilt 
to the offense charged when he or she 
enters an Alford plea, the court reasoned 
that Falkner was allowed to prove his in- 
nocence at trial on his malpractice claims. 
It concluded that it could not “say that 
an Alford plea in every instance provides 
a full and fair opportunity to litigate the 
question of a defendant’s guilt.” Thus, 
the court reversed the trial court’s grant 
of summary judgment to Foshaug and re- 
manded the case for further proceedings. 
See: Falkner v. Foshaug, 108 Wn. 
App.ll3,29P.3d771 (2001). || 


block, the “captain’s tank,” which 
housed assaultive prisoners who took 
pleasure from beating those who had 
filed grievances or complained about 
jail conditions. In November 1996 after 
filing a grievance asking for more ac- 
cess to the jail’s law library, DiCarlo was 
sent to the captain’s tank where he was 
assaulted and had his food stolen by 
other prisoners. 

DiCarlo ’s case went to trial in No- 
vember 2001. When defense counsel 
moved to dismiss saying there was no 
factual basis for DiCarlo’s claims, U.S. 
District Judge Sam Sparks denied the 
motion saying, “Either this was the most 
negligently run jail in the state or there’s 
ample evidence fora judgment against all 
defendants.” 

A five-person jury agreed and 
awarded DiCarlo $130,000 in actual and 
punitive damages. DiCarlo may have 
scant opportunity to enjoy his new 
wealth, however. A repeat offender with 
a dismal history of prior felonies, he is 
serving a life sentence at Texas’ Retrieve 
State Prison after being convicted of fire- 
arms, burglary, and theft charges. See 
DiCarlo v Richards, USDC No. A-99-CA- 
053-SS (WD TX2001). | 

Sources: Austin American-Statesman\ 
correspondence with DiCarlo; deposition 
ofNelda Baker (former jail nurse); corre- 
spondence from David Brenner (DiCarlo’s 
counsel). 


Texas Prisoner Wins $130,000 from Jail for 
Poor Care, Beatings 
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Wrongly Paroled Texas Prisoner Entitled to 

Street Time 

by Matthew T. Clarke 


T he Texas Court of Criminal Ap- 
peals (CCA) has held that a pris- 
oner erroneously released on parole was 
entitled to credit on both of his con- 
secutive sentences for his time spent 
on the street. Earnest Millard, a Texas 
state prisoner, was serving time on two 
consecutive sentences. When he made 
parole on the underlying sentence, prison 
officials erroneously released him. He 
remained on parole for four and a half 
years, then his parole was revoked. 
Millard was credited with the time he was 
incarcerated under the pre-revocation 
warrants, but given no credit for either 
sentence for the time he was on parole. 

Millard filed a state petition for a writ 
of habeas corpus under Article 11.07, 
Texas Code of Criminal Procedure, alleg- 
ing that he was entitled to credit on both 
sentences for the time he spent on pa- 
role. Recommending to the CCA that 
relief be granted, the district court found 
that Millard was erroneously released 
through no fault of his own and was 
therefore entitled to the credit requested. 

The CCA noted that time credit 
claims were cognizable on habeas cor- 
pus; however, recently enacted state law, 
§ 50 1 .008 1 of the Texas Government Code, 
requires that prisoners with time credit 
disputes first exhaust administrative rem- 
edies. Millard did not, however the 
requirement did not apply to him as he 
filed his petition for a writ of habeas cor- 
pus prior to the enactment of § 50 1 .008 1 . 

The CCA noted that, prior to 9-1-87, 
consecutive sentences were calculated 
by adding the two sentences together. 
The Texas state legislature, angered that 


I n November, 2001, a King County 
^Seattle) Superior Court jury 
awarded $603,500 in damages to Ralph 
Bunch, a former guard at the King County 
Juvenile Detention Center. In May, 1999, 
Bunch, who is black, filed suit against 
the county claiming he was subjected to 
racial discrimination and later, he was re- 
taliated against for having filed the suit 
when the facility fired him in July, 200 1 . 

After a three week trial, the jury ruled 
in Bunch’s favor and awarded him 


this method eliminated any effect of long 
consecutive sentences on parole eligibil- 
ity, which is the same for sentences of 
sixty years or more, passed an amendment 
to the parole statutes, requiring that pris- 
oners be paroled from or discharge the 
underlying sentence before beginning the 
second sentence. This case deals with the 
implications of that change in the law. 

A strongly divided CCA then held 
that the day upon which Millard was er- 
roneously released on parole, he began 
serving time on the second sentence in 
the stack. Had he been retained in prison 
as the law directed, he would have been 
serving time on that sentence. Therefore, 
he should have received credit toward 
that sentence for the time he was errone- 
ously on parole. However, as recently 
clarified in Ex parte Kuester, 21 S.W.3d 
264 (Tex.Crim. App. 2000), Millard would 
also have been receiving credit toward 
the underlying sentence while he re- 
mained in prison awaiting parole on the 
second sentence. Therefore, his time 
while erroneously on parole should also 
count toward the underlying sentence. 
Habeas corpus relief was granted. The fact 
that this ruling would effectively shorten 
Millard’s first sentence by four and a half 
years and completely eliminate his sec- 
ond sentence infuriated at least one of 
the judges. There were three dissenting 
opinions in this 5-4 split decision. This 
case has important implication for all Texas 
prisoners who have been paroled from an 
underlying sentence into a subsequent 
consecutive sentence. See: Ex parte 
Millard, 48 S.W.3d 190 (Tex.Crim. App. 


$260,000 for emotional distress; $3,500 for 
past lost wages and $340,000 in future lost 
wages. Bunch is also entitled to his attor- 
ney fees and costs for winning the case. 
Bunch was understandably pleased with 
his victory and said he would seek rein- 
statement to his old job. His attorney, 
Mary Ruth Mann, said she hoped the 
jury’s verdict would lead to changes in 
how the facility is run. | 


PEN-PALS OF 
AMERICA™ 

P.O. Box 560548, 
Dallas, TX 75356-0548 

INSTRUCTIONS 

1, PLEASE PRINT YOUR NAME, 

AGE AND RETURN ADDRESS ON 
A SEPARATE SHEET OF PAPER. 

2. PLEASE SELECT THE APPROPRI- 
ATE PENETENTIARY-PAL: 

MALE FEMALE 

ASIAN BLACK 

HISPANIC WHITE 


3. PLEASE SEND YOUR INFORMA- 
TION ALONG WITH 5 STAMPS 
OR 5 STAMPED ENVELOPES TO 
ONLY RECEIVE PHOTOGRAPHY. 

•PEN-PALS OF AMERICA IS A CURIOUS1TY ONLY. 
SOLELY FREELANCE PHOTOGRAPHY ONLY. 


Sanders, Sanders, 
Block & Woycik, P.C. 


Representing plaintiffs in 
serious personal injury 
litigation: 

• Excessive Force/ 
Guard Brutality 

• Medical Malpractice 

• Medical Negligence 

• Prison Negligence 


Long Island Office 
100 Herricks Road 
Mineola, New York 11501 
(800) 526-6670 
or (516) 741-5252 

Bronx Office 
Concourse Plaza 
220 East 161st Street 
Bronx, New York 10451 
(718) 537-6666 


2001).B 

$603,500 in WA Jail Guard Discrimination Suit 


Prison Legal News 


Source: Seattle Weekly 

17 


July 2002 


Schenectady’s Jail Strip Search Policy Unconstitutional 

by Matthew T. Clarke 


A federal court in New York has 

./Afield that the strip search policy 
of the City of Schenectady, New York, (the 
city) violates the Fourth Amendment pro- 
hibition against unreasonable searches. 

Elizabeth Gonzalez and Michael 
Fyvie, citizens who were allegedly strip 
searched in the city’s jail, fded suit under 
42 U.S.C. § 1983, alleging the city’s infor- 
mal policy of strip searching every 
detainee being held within the city’s cell 
block was unconstitutional, regardless of 
the reason for the detention. The case 
was before the court on both plaintiffs’ 
and defendants’ motions for summary 
judgment. 

Gonzalez had been stopped in her 
vehicle for a purported traffic violation, 
then asked to accompany the police of- 
ficer to the jail to clear up an “association 
bit” which indicated that someone of her 
name was wanted in a different jurisdic- 
tion. Gonzalez remained in the jail, but not 
in a cellblock, while the police officer took 
copies of her fingerprints to Albany to 
check on whether she was the wanted 
person. Gonzalez was never arrested, but 
alleged the police officer ordered a female 
jail matron to strip search her and she was 
required to disrobe to the point of expos- 
ing her underwear and brassiere. 

Fyvie was arrested in connection 
with a fight. Fie was taken to the jail, is- 
sued an appearance ticket and released. 
While leaving the jail, he had words with 
a police officer. The appearance ticket was 
then rescinded and Fyvie was first strip 
searched then placed in a cellblock until 
his parents posted bond for him. 

The court noted that it is well settled 
in the Second Circuit that ‘“the Fourth 
Amendment precludes prison officials 
from performing strip/body cavity 
searches of arrestees charged with mis- 
demeanors or other minor offenses unless 
the officials have a reasonable suspicion 
that the arrestee is concealing weapons 
or other contraband based on the crime 
charged, the particular circumstances of 
the arrestee, and/or the circumstances of 
the arrest.’ Weber v. Dell, 804 F.2d 796 
(2ndCir. 1986).” 

The city admitted having a policy of 
searching all persons to be detained re- 
gardless of whether the police had the 
requisite reasonable suspicion. There- 


fore, the court ruled that the city’s 
policy violated the Fourth Amendment. 
The fact that the city did not search all 
arrestees, but only those detained in 
cellblocks did not render their policy 
constitutional. 

The city essentially admitted the 
facts of the Fyvie strip search. Therefore, 
Fyvie was entitled to summary judgment 
in his favor. 

The city denied that Gonzalez was 
ever strip-searched and alleged that, if 
she were, their actions were reason- 
able. Both Gonzalez and the city agreed 
that she was never placed in a cellblock. 
Since the issue before the court was the 
city’s unconstitutional policy of strip 
searching all persons placed in a cell 
block, there was an unresolved material 


O n November 26, 200 1 , more than 
1,800 prisoners at the Taft Cor- 
rectional Institution (TCI) refused to 
report to work in protest of shortcomings 
in the prison’s food and medical care. 

TCI, a privately run low-security fed- 
eral prison operated by Wackenhut, 
remained on lock down since the first day 
of the work stoppage. Relatives of TCI 
prisoners say the work stoppage is just a 
culmination of several months of build- 
ing frustration. 

“It’s rice and beans just about every 
day,” said former prisoner David Salazar, 
who was released from TCI the day after 
the strike began. “Even if you like rice 
and beans, you don’t want to eat it every 
day.” Salazar said the meals only occa- 
sionally contain meat — and then only 
processed meats. 

TCI prisoners have long complained 
about the substandard food at the prison, 
but prison official insist the complaints 
are mere fabrications. 

TCI spokesman Terry Craig said had 
the prisoners not been on lockdown due 
to the strike, they would be eating meals 
which include items like pie, cake and 
cookies. Because they are locked down, 


question of whether Gonzalez was strip 
searched pursuant to this policy even if 
her version of events were accepted. 
Elowever, the court noted that it had no 
opinion on the merits of Gonzalez’s claim 
for a strip search that was not a result of 
the unconstitutional policy. 

Noting that the defendants’ argu- 
ments were often disingenuous, illogical 
and contradictory, the court denied the 
defendants’ and Gonzalez’s motions for 
summary judgment in their entireties. The 
court granted Fyvie’s motion for summary 
judgment against the city that he was 
strip-searched in violation of his Fourth 
Amendment rights pursuant to an uncon- 
stitutional strip search policy. See: 
Gonzalez v. City of Schenectady, 141 
F.Supp.2d304 (N.D.N.Y. 2001). ■ 


they are only receiving three sack lunches 
every day. 

TCI officials also dispute that pris- 
oners do not receive adequate medical 
care. “They get better medical care than 
people outside prison,” claimed Craig. 

But prisoners’ relatives tell a dif- 
ferent story. Reports of prisoners with 
untreated dislocated shoulders that 
were allowed to heal improperly and 
burns that were left untreated are com- 
mon. Salazar said he has seen prisoners 
with rashes, illnesses and broken bones 
go untreated. 

“If somebody gets sick [at TCI], 
God have mercy on their souls because 
they probably won’t get the help they 
need,” says Andrea Flutto, who’s hus- 
band, Mark, is incarcerated at TCI. 
“These guys are supposed to serve 
time, they are not supposed to let their 
health deteriorate.” 

The prison remained on lockdown for 
over a week, prison spokesman Craig said. 
“They have tried this before, in smaller 
groups,” Craig said. “But they have never 
been this united before.” | 

Source: The Californian 


Prisoners at Private Federal Prison in 
California Strike Over Food, Medical Care 

by Lonnie Burton 
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$20,000 Settlement in Montana Jail Strip Search 


E ric Lynn agreed to accept a 
$20,000 out-of-court settlement 
after complaining that Missoula County 
policemen violated his civil rights by con- 
ducting an improper strip search at the 
County Detention Center. 

Lynn, a University of Montana se- 
nior, was among a group that protested 
an excessive police presence during a 
July 2000 Hell’s Angels’ visit to 
Missoula. After conflicts broke out, 
Lynn was arrested and taken to the De- 
tention Center. There, Lynn alleged, 
policemen violated his civil rights by 
humiliating, intimidating, and degrading 
him while he was in jail, as well as strip 
searching him without probable cause. 

On April 5, 2001, Lynn tiled suit 
against the Missoula County Sheriff, 
Undersheriff, nine policemen, and the 
county itself. On September 21st, the 
county agreed to settle all claims for 
$20,000 and further agreed to make 
changes in their strip-search policy. 

Missoula County’s previous policy 
allowed strip searches whenever a pris- 
oner was booked for a stay in jail. The 


new policy provides that no strip search 
may be conducted unless there is a “rea- 
sonable suspicion of contraband.” 

Alan Blakley, Lynn’s attorney, had 
initially sought an official apology but 
dropped that request when the county 
offered to retrain employees on the new 
strip-search policy. Lynn said that while 


T he Prisoner s Assistance Direc- 
tory is a 69-page booklet pub- 
lished by the ACLU’s National Prison 
Project. The Directory gives a 50 state 
breakdown on legal organizations that 
represent prisoners in court, prison re- 
lated publications, activist groups, 
advocacy and anti death penalty groups 
and organizations which provide assis- 
tance to parolees and ex prisoners. Now 
in its 13th edition, the Directory is an ex- 
tremely useful resource for organizations, 
prisoners and their families. A must for 
prison libraries and organizations. Cost 
is $30, postpaid. Contact: NPP, 733 15th 
St. NW, Ste. 620, Washington DC, 20005. 


the county did not offer an apology, he 
considers the change in policy and the 
$20,000 as a positive gesture. He added 
that he might use the settlement money 
to pay off his student loans. | 

Sources: Montana Kaimin, University 
Wire 


The National Prisoner Resource List 
is compiled and distributed by the Prison 
Book Program, a group that distributes 
free books to prisoners in the Southeast 
United States. The Resource List is avail- 
able to all prisoners, regardless of 
location. It lists hundreds of groups, or- 
ganizations and publications, ranging 
from art projects, book programs, reli- 
gious groups, ethnic groups to legal 
resources, activist groups, pen pals, pa- 
role resources and much more. One of the 
most extensive and current resource lists 
around. Cost is $1.00. Contact: Readers 
Corner Prison Book Program, 3 1 Montford 
Ave., Asheville, NC 2880 1 . ■ 


Resource Directories 
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Deputy Causing Loss of Fingertip States 
Federal and State Claims 


A federal district court in North 
Carolina has ruled that a pris- 
oner who lost his fingertip when a deputy 
slammed a cell door window cover on his 
finger has stated a proper claim under state 
and federal law against the sheriff, in his 
official and personal capacities, and the 
deputy in his personal capacity. 

Kevin Doyle Ramsey, a citizen of 
Watauga County, North Carolina, filed a 
civil rights action pro se in state court 
against the sheriff of Watauga County, a 
deputy, and the sheriff’s bonding com- 
pany, alleging that a deputy working at 
the Watauga County Law Enforcement 
Center (“the jail”) caused him to lose the 
distal portion of his right index finger in 
violation of his Fourth, Fifth, Eighth and 
Fourteenth Amendment rights, state com- 
mon law, and N.C.Gen.Stat. § 162-55 
(1 994) — a state statute prohibiting injur- 
ing a prisoner. After the suit was removed 
to a North Carolina federal court and 
treated as a suit under 42 U.S.C. § 1983 
with pendent state claims, the defendants 
moved to dismiss the complaint. 

Ramsey was arrested by police for 
being intoxicated and disruptive, taken 
before Magistrate Walter Green to be ar- 
raigned and given a surety bond, then 
taken to a jail cell. Later, Deputy David 
Schauble and Green entered the corridor 
containing Ramsey’s cell to serve a war- 
rant on another prisoner. While standing 
at the door to his cell with on hand rest- 
ing on the opening in the door, Ramsey 
began loudly calling to Green, request- 
ing that he be given an unsecured bond. 
Schauble “became visibly irritated,” ap- 
proached the cell in a way that Ramsey 
could not see him, and — without any 
warning — slammed the cover of the open- 
ing closed with such force that the tip of 
Ramsey’s right index finger was severed 
and left hanging in the door. 

According to the complaint, Ramsey 
began bleeding profusely and shouted 
and cried loudly for help, but was ignored 
for over 30 minutes. At some point, 
Ramsey was taken to a holding cell, where 
Green offered to release him on an unse- 
cured bond on the condition that the 
Sheriff’s Department wasn’t responsible 
for his medical treatment or bills. Ramsey 


by Matthew T. Clarke 

refused to sign the release order and was 
subsequently handcuffed and shackled 
and taken to a hospital. At no point prior 
to his arrival at the hospital did any jail 
personnel offer Ramsey any first aid or 
contact anyone regarding his injury. 

Doctors at the hospital could not re- 
attach the tip of Ramsey’s finger. Instead 
they had to amputate the remaining bone 
of the distal segment of the finger. They 
also prescribed Ramsey pain medication. 

Ramsey was returned to the jail where 
he remained for several more hours. Upon 
his release, the Sheriff’s Department re- 
fused to give Ramsey his medication, 
requiring him to return to the jail periodi- 
cally over the next several days to receive 
his medication. 

Construing all facts in the complaint 
favorable to Ramsey, the court held that 
Ramsey stated a claim for deliberate in- 
difference to serious medical needs, 
N.C.Gen.Stat. §162-55(1994) even though, 
because it also criminalizes such injury 
to a prisoner, to receive the requested 


A Massachusetts federal district 
court has held that under the 
Prison Litigation Reform Act (PLRA), 
indigent prisoners who have filed mul- 
tiple lawsuits can only be assessed 
20% of their total monthly receipts. In 
other words, the filing fees can only be 
collected sequentially rather than simul- 
taneously. 

Prisoner Anthony Lafauci filed four 
actions under 42 U.S.C. § 1983 after he 
was imprisoned. Massachusetts Correc- 
tional Institution interpreted 28 U.S.C. § 
1915(b)(2) as requiring a 20% total 
monthly assessment for all fees, regard- 
less of the number of lawsuits filed. 
Lafauci was transferred to Sauza 
Baranowski Correctional Center, who in- 
terpreted the law as requiring a 20% 
monthly assessment for each suit filed. 
Lafauci filed a motion to correct filing fees 
with the court. 

The court found the issue is one of 
first impression in the circuit, but it had 


statutory punitive damages Ramsey 
would have to prove beyond a reason- 
able that Schauble intentionally slammed 
the door with the intent of causing 
Ramsey injury. The court also noted that 
Harter v. Vernon, 101 F.3d 334 (4th Cir. 
1996), established that sheriffs in North 
Carolina are primarily local officers. There- 
fore, the sheriff was not entitled to 
Eleventh Amendment immunity and could 
be considered a “person” who could be 
sued under § 1983. 

The court also held that, because it 
had determined that the sheriff was an 
appropriate person who could be sued 
under § 1983, it would be redundant to 
maintain an official capacity claim 
against Schauble as well. Therefore, the 
court ordered Schauble dismissed from 
the suit in his official capacity. It denied 
the motion to dismiss in all other aspects. 

Readers should rote that this is not a 
decision on the merits of the claims. See: 
Ramsey v. Schauble, 141 F.Supp.2d 585 
(W.D.N.C. 2001). H 


been previously ruled upon, with differ- 
ent results, by the Second and Seventh 
Circuits. The Seventh Circuit in Newlin 
v. Helman, 123 F. 3d 439 (1997), held that 
fees must be collected simultaneously so 
prisoners would have to incur immediate 
costs for each of their legal activities, and 
not receive multiple suits for the price of 
one. 

The court rejected this rationale, 
and accepted that of the Second Cir- 
cuit in Whitfield v. Scully, 241 F. 3d 264 
(2001). The Whitfield Court held that a 
prisoner could be assessed a 100% 
monthly collection if 5 lawsuits were 
filed, and such an assessment raises 
serious constitutional questions which 
the court cannot adopt. The district 
court granted Lafauci’s Motion to Cor- 
rect Filing Fees, and ordered only fees 
assessed in excess of 20% monthly re- 
ceipts must be remitted. See: Lafauci 
v. Cunningham, 139 F. Supp 2d 144 (D. 
Mass. 2001). ■ 
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Washington Court of Appeals Adopts 
Federal “Mailbox Rule” 


T he federal mailbox rule deems 
pro se prisoners’ pleadings as 
“filed” at the time they are deposited for 
mailing in the prison mail system, instead 
of when they are received by the court 
clerk. As a matter of first impression, the 
Washington Court of Appeals has finally 
adopted this rule as its own. 

On August 7, 1998, Sidney Hurt 
pleaded guilty to one count of vehicular 
homicide by driving under the influence. 
Incarcerated and acting pro se, Mr. Hurt 
mailed a motion to withdraw this plea on 
August 3, 1999. For whatever reason, 
the motion did not arrive at the trial 
court until August 10 and Mr. Hurt’s 
motion was dismissed as untimely under 
Washington’s one-year collateral attack 
statute of limitation. SeeRCW 10.73.090. 

On appeal, Mr. Hurt, now represented 
by counsel, argued that his motion was 


timely filed under the federal mailbox rule 
and that Washington should adopt such 
a rule for prisoners in that state. After 
surveying the law from both the federal 
judiciary and other states, the Court of 
Appeals agreed. It found that as a matter 
of due process, equal protection, and 
overall procedural fairness adopting such 
a rule was necessary. Thus, Washington 
prisoners’ pro se pleadings will now be 
considered “filed” on the date that they 
are placed in a prison’s legal mail system. 
See: State v. Hurt, 107 Wn. App. 816, 27 
P.3d 1276,(2001). 

It is worth mentioning that, in order 
to properly invoke the mailbox rule, a pris- 
oner must use a prison’s legal mail system. 
This is because using the legal mail sys- 
tem generates a log or record of when a 
prisoner’s pleadings were actually re- 
ceived for mailing. | 


Frivolous Dismissal Reviewed Under 
Abuse of Discretion Standard 


T he court of Appeals for the Elev- 
enth Circuit has held that a dis- 
trict court’s dismissal of a prisoner’s 42 
U.S.C. § 1983 suit for frivolousness is 
reviewed by the abuse of discretion stan- 
dard. It also held that the prisoner’s 
litigation history may be considered. 
Jamal Ali Bilal fded suit against Scott 
Driver, a guard at the Escambia County, 
Florida Jail, for forcing him to wear an 
electronic shocking device built “approxi- 
mately 1,000 times” during all court and 
in-house transports from June 1995 to 
February 1997. Bilal alleged Driver in- 
timidated him by threatening to 
discharge the belt in retaliation for the 
“fright” Bilal instilled in Driver from a 
chance encounter between the two at a 
hospital before Bilal was incarcerated. 
The district court dismissed the com- 
plaint as frivolous. 

The Eleventh Circuit left for an- 
other day the decision of whether or 
not Bilal’s legal theory - an excessive 
force claim for immediate, malicious 
threat of electrical shock - would be 
indisputably meritless. It held the re- 
view of a dismissal of a complaint for 


frivolousness, under 28 U.S.C. § 1915(e), 
is made using the abuse of discretion stan- 
dard. The court stated a district court 
has long had a unique dismissal author- 
ity, that is now mandatory under the 
PLRA, and allows courts to pierce the 
veil of the complaint’s factual allegations 
to determine if the factual contentions are 
clearly baseless. 

The court found that Bilal amended 
his complaint with different facts three 
times. The district court wrote that “the 
allegations appear so magnified and fan- 
tastic that the seriousness of plaintiff’s 
alleged injuries should be discounted 
and his creditability called into ques- 
tion.” It also noted Bilal had 
previously filed forty-three other civil 
rights cases, twenty-eight of which had 
been dismissed as frivolous or malicious. 
The Eleventh Circuit held it has long been 
established that a litigant’s history of 
bringing unmeritorious litigation can be 
considered in determining frivolousness, 
and that the district court did not abuse 
its discretion in dismissing Bilal’s com- 
plaint as frivolous. See: Bilal v. Driver, 
251 F. 3d 1346 (11* Cir. 2001). ■ 
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Sanction for Lawyers’ Exposing Secret Wackenhut 
Sexual Abuse Settlement Upheld 


T he Court of Appeals for the Fifth 
Circuit upheld the district court’s 
sanctions against the prisoners’ lawyers 
in a suit against Wackenhut Corrections 
Corporation (WCC) after the lawyers re- 
vealed the terms of a secret settlement 
agreement. 

Five young girls who were alleg- 
edly sexually, mentally, and physically 
abused by employees of WCC while 
they were incarcerated at WCC’s Coke 
County Juvenile Justice Center in 
Bronte, Texas, and their relatives sued 
WCC under 42 U.S.C. § 1983. In media- 
tion WCC agreed to settle the suit for 
$1,500,000 if the settlement were kept 
confidential. When WCC failed to pay 
the settlement on time, plaintiffs’ law- 
yers filed an unsealed motion to enforce 
the settlement agreement. WCC then 
moved to set aside the settlement and 
sought damages claiming that the plain- 
tiffs’ lawyers intentionally publicly 
disclosed the settlement agreement by 
not filing the motion to enforce under 
seal. 

Noting that a newspaper had pub- 
lished an article which revealed the 
terms of the settlement and quoted one 
of the plaintiffs’ attorneys, the district 
court found that plaintiffs’ attorneys 
exposed the terms of the settlement 
agreement in bad faith. The attorneys’ 
argument that they believed the settle- 
ment was no longer binding was 
nullified by the fact that they filed a 
motion to enforce. Their argument that 
the law showed mutual confidentiality 
provisions are not a valid basis for seal- 
ing documents and pleadings filed in 
civil proceedings was offset by their 
failure to cite a single case that sup- 
ported that position. 

The district court fined the attor- 
ney $15,000 in sanctions, reduced the 
attorneys’ contingency fee from the con- 
tractually agreed upon 40% to 30% and 
prohibited the attorneys from represent- 
ing any other clients in this matter without 
permission of the court. The attorneys 
appealed. 

The Fifth Circuit affirmed the dis- 
trict court, finding that confidentiality 


by Matthew T. Clarke 

went to the heart of the settlement 
agreement and was a preeminent con- 
cern for both sides and holding that 
“there is simply no good faith reason 
for counsel not to have filed the mo- 
tion to enforce under seal given that 
the settlement agreement clearly re- 
quired them to.” The Fifth Circuit also 
held that the sanctions were not an 
abuse of discretion given the bad faith 
on the attorneys’ part. 

Clearly WCC wanted the settlement 
agreement kept secret because it feared 
additional suits from other abused girls 
and a negative effect on its stock value 
should word of it get out. The court im- 
plied that the Plaintiffs’ attorneys used 


T he Colorado Bureau of Investi- 
gation (CBI) and the Custer 
County (Colorado) sheriff launched an 
investigation in early December, 2001, 
into allegations that Larry Schwarz, a 
former Colorado Congressman and pa- 
role board member, dealt child 
pornography out of his home. 

Schwarz was a member of the 
Colorado Flouse of Representatives 
from January, 1995, until August, 
1997, when he resigned to accept an 
appointment to the parole board from 
former Governor Roy Romer. He was 
fired by current Governor Bill Owens 
on December 4, 2001, while authori- 
ties executed a search warrant for the 
suspected pornography at Schwarz’s 
home. 

No charges were filed on the first 
day of the search, though officers did 
seize several boxes of material from the 
home, as well as a computer. The war- 
rant for Schwarz’s house was aimed at 
finding “any and all pornographic ma- 
terials, video tapes, films, magazines, 
books, written material, photographs, 
computer files and disks (about) sexual 
abuse of any child or juvenile. . .” The 
officers indicated that they would have 
to return to the home, perhaps for an- 


the motion to enforce as a cheap public- 
ity stunt, trying to generate more clients 
while allowing the public humiliation of 
the plaintiffs. Only the courts seem to 
have kept the interests of the trauma- 
tized girls in mind by enforcing the 
settlement agreement despite the 
breach of confidentiality and making 
the attorneys remit $150,000 of their 
fees to the plaintiffs (by reducing the 
attorney’s fee to 30%). 

As previously reported in the May. 
200 1 , PLN, this is hardly the first time a 
WCC employee has abused female pris- 
oners in WCC’s Texas facilities. See: 
Toon v. Wackenhut, 250 F.3d 950 (5th 
Cir. 2001). | 


other day or two, to conclude the 
search. 

Governor Owens said that he fired 
the 61 -year-old Schwarz for “providing 
false information to the governor on his 
application requesting reappointment 
to the board.” Apparently the false in- 
formation concerned whether anything 
in Schwarz’s background would be em- 
barrassing if it became public. 

Don Van Pelt, chairman of the Pa- 
role Board, said Schwarz could have 
interviewed about 50 sex offenders a 
month during his four years on the 
board. According to the governor, a 
sampling of the hearings conducted by 
Schwarz found no irregularities. How- 
ever, it is unclear whether this is 
actually the case or if it is the board’s 
way of protecting the integrity of the 
hearings against legal challenges from 
the prisoners it affected. 

The investigation by the CBI and 
Custer County sheriff continues and it 
is unclear what charges Schwarz will 
face. The Parole Board will continue 
with the six remaining members until 
someone is appointed to replace 
Schwarz. | 

Source: The Pueblo Chieftain 
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Catalyst Theory Guts Fee Award in Texas 

Parole Case 


T he court of appeals for the Fifth 
circuit vacated an award of 
$471,946 in attorney fees in a Texas pa- 
role suit finding that a recent supreme 
court ruling precluded attorney fee 
awards under the catalyst theory. 

Texas prisoners filed a class action 
suit challenging various parole board 
practices. The prisoners won at trial, see 
Johnson v. Texas Dept, of Criminal Jus- 
tice, 910 F. Supp. 1208 (WD TX 1995) 
[PLN, Oct. 1996], but were reversed on 
the merits on appeal, see: Johnson v. 
Rodriguez, 110 F.3d 299 (5th Cir. 1997) 
[PLN, Nov. 1997]. On remand, the lower 
court ordered the defendants to pay the 
plaintiffs $47 1 ,946.05 in attorney fees and 
costs, holding that while the plaintiffs 
had lost on the merits, the lawsuit had 
served as a “catalyst” because the pa- 
role board defendants “voluntarily” 


changed their policies and practices to 
accommodate the plaintiffs’ demands. 
The defendants appealed. 

In Buckhannon Board and Care 
Home Inc. v. West Virginia Dept, of Health 
and Human Resources , 121 S.Ct. 1835 
(2001) the supreme court overruled nine 
circuit courts of appeal and rejected the 
catalyst theory of who is a prevailing party 
for attorney fee award purposes. 

Relying on Buckhannon, the Fifth 
circuit held that the prisoner plaintiffs were 
not the prevailing party because they had 
lost on the merits and the Texas Board of 
Pardons and paroles had “voluntarily” 
adopted rules implementing the changes 
sought by the plaintiffs. The case was 
vacated and remanded with instructions 
for the lower court to dismiss the case 
and the fee award. See: Johnson v. 
Rodriguez, 260 F.3d 493 (5th Cir. 2001). ■ 


Texas Slavery Upheld Again 


T he court of appeals for the Fifth 
circuit held that the Thirteenth 
amendment does not forbid the forcible 
enslavement of prisoners and a statutory 
gap in Texas law was inconsequential 
when a prisoner claimed statutory author- 
ity was required for prison slavery. 

Ahmad Ali, a Texas state prisoner, 
was sentenced to 1 3 years imprisonment 
for robbery. Between 1989 and 1995, 
Texas statutes did not authorize sentenc- 
ing prisoners to hard labor as part of their 
punishments. Statutes before and after 
did. See: Tex.Rev.Civ. Stat. Art. 6166X (re- 
pealed 1989); Tex. Gov’t Code § 497.090 
(1995, repealed in 1999 and replaced by 
Tex. Gov’t Code § 497.099(a)). 

Ali fded a 42 U.S.C. § 1983 suit claim- 
ing violation of his 13th amendment right 
to be free from involuntary servitude. The 
district court dismissed the suit and the 
court of appeals affirmed. 

The appeals court stated: “This ap- 
peal leads us to reiterate that inmates 
sentenced to incarceration cannot state 
a viable 13th amendment claim if the 
prison system requires them to work.” 
The court cites numerous precedents 
that hold that “When a person is duly 
tried, convicted and sentenced in accor- 


dance with the law, no issue of peonage 
or involuntary servitude arises” because 
by its very terms the 1 3th amendment en- 
shrines penal slavery as part of the 
constitution. In a footnote, the court ob- 
served that, for 13th amendment 
purposes, “the precise terms of state law 
are irrelevant. The constitution does not 
forbid an inmate’s being required to work. 
Whether that requirement violates state 
law is a separate, non constitutional is- 
sue not here raised by Ali.” The 
implication being that perhaps Ali should 
raise this statutory authority claim in state 
court. 

The court noted that no other court 
has held otherwise and dismissed as dicta 
language in Watson v. Graves, 909 F.2d 
1549, 1552 (5th Cir. 1990) that said that 
prisoners not sentenced to hard labor re- 
tain their 13th amendment rights. 

Since the 13th amendment was en- 
acted, courts have referred to prisoners 
as “slaves of the state.” Texas, like a 
few other states, pays prisoners in its 
custody absolutely nothing for their 
labor, making Texas prisoners state 
slaves in the most literal sense of the 
term. See: Ali v. Johnson, 259 F.3d 317 
(5th Cir. 2001). H 
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No Jurisdiction for Interlocutory Appeal 
Over Medical Treatment 


T he Court of Appeals for the 
Eighth Circuit has held that it 
lacks jurisdiction to hear an interlocutory 
appeal filed by a prison doctor. 

Maurice Moore, an Iowa state pris- 
oner, filed suit, under 42 U.S.C. § 1983, 
against a prison doctor Moore alleged 
was deliberately indifferent to his seri- 
ous medical needs. The doctor filed a 
motion for summary judgment on the 
basis of qualified immunity. “Qualified 
immunity shields government officials 
for civil damages insofar as their con- 
duct does not violate clearly 
established statutory or constitutional 
rights of which a reasonable person 
should have know.” The doctor admit- 
ted he knew Moore had serious medical 
needs— AIDS and Hepatitis C--but he 
was not deliberately indifferent to 
those needs. The district court denied 
the motion, concluding that there was 
a material fact issue regarding deliber- 


ate indifference and that qualified im- 
munity was unavailable because, 
viewing the evidence favorably to 
Moore, the doctor’s conduct was not 
objectively reasonable under clearly 
established law. The doctor filed an in- 
terlocutory appeal. 

An interlocutory appeal is an appeal 
of an order that does not finally decide a 
case. This is an exception to the general 
rule that only final orders are appealable. 
To qualify for interlocutory appeal, the 
order must decide an issue collateral to 
and independent of the issues in the case 
and it must not be possible to vindicate 
the appealing party’s rights by waiting 
until the case is final. 

Qualified immunity conveys on gov- 
ernment officials more that the right to be 
free of damage awards for liability— it gives 
them the right not to go to trial. Obvi- 
ously, this right could not be vindicated 
if the official had to wait until after a trial 


when a final order is issued to appeal the 
court’s decision on the issue of qualified 
immunity. Therefore, interlocutory ap- 
peals of the court’s denial of a government 
official’s motion for summary judgment 
based on qualified immunity are allowed. 

The Eighth Circuit noted that, in 
this type of interlocutory appeal, the 
question to be decided is almost always 
whether the alleged federal right was 
clearly established. In this case, the 
district court denied qualified immunity 
based on evidentiary sufficiency. Un- 
like the denial of summary judgment 
based on an abstract issue of law relat- 
ing to qualified immunity, the court of 
appeals has no jurisdiction to hear an 
appeal from the denial of a motion for 
summary judgment based on eviden- 
tiary sufficiency. Therefore, the court 
of appeals dismissed the appeal for lack 
of jurisdiction. See: Moore v. Duffy, 255 
F.3d 543 (8th Cir. 2001). H 


No Jurisdiction for Appeal When Qualified Immunity Not Denied 

by Matthew T. Clarke 


T he Court of Appeals for the 
Eighth Circuit has ruled that it 
has no jurisdiction to hear an interlocu- 
tory appeal of a partial denial of a motion 
for summary judgment when the district 
court did not actually rule on defendants’ 
qualified immunity defense. 

Ben Krein, an Arkansas state pris- 
oner, filed suit under 42 U.S.C. § 1983 after 
he was attacked by another prisoner 
named Pruett. The suit alleged that prison 
officials violated his Fifth, Eighth, and 
Fourteenth Amendment rights by failing 
to maintain adequate security within the 
prison and failing to provide him proper 
medical care. While Krein’s motion to ex- 
tend the discovery deadline was pending, 
defendants filed a motion for summary 
judgment on the basis of qualified immu- 
nity. 

The magistrate recommended dis- 
missal of the medical claims. However, 
the magistrate was unable to make a 
recommendation on the other issue be- 
cause, whereas it was undisputed that 
the defendants had no way of knowing 


that Pruett posed a specific threat of 
harm to Kreins a material dispute of fact 
exists concerning whether defendants 
should have been aware of a serious 
risk of harm based on Pruett’s violent 
history and recent disciplinary convic- 
tion and the alleged disregarding of 
court-mandated staffing numbers. The 
district judge adopted the magistrate 
judge’s report and recommendation and 
defendants filed an interlocutory ap- 
peal. 

The Eighth Circuit noted that all par- 
ties had assumed that the district court 
had denied the claim of qualified immu- 
nity. However, the record showed that 
the magistrate judge used phrases such 
as “at this time” and “unable to deter- 
mine at this juncture” indicating that no 
ruling on the issue had been made. The 
record did not show that the district court 
was refusing to rule on the issue or inor- 
dinately delaying the ruling. 

Normally a court may only hear an 
appeal after a final judgment has is- 
sued. Interlocutory appeals of non-final 


orders are allowed under the collateral 
order doctrine only if the order (1) con- 
clusively determines the disputed 
question, (2) resolves an important is- 
sue completely separate from the merits 
of the action, and (3) is effectively un- 
reviewable on appeal from a final 
judgment. A denial of qualified immu- 
nity is such an issue because qualified 
immunity shields government defen- 
dants from going to trial, not just from 
liability after a trial. Therefore, it makes 
sense to review a denial of qualified 
immunity before trial. 

In this case, the court of appeals de- 
termined from the record that the denial 
of the motion for summary judgment was 
on the merits, not on the basis of a denial 
of qualified immunity. Therefore, the ap- 
peal was premature as the court of appeals 
lacked jurisdiction to hear an interlocu- 
tory appeal on other issues. The case was 
returned to the district court for resolu- 
tion of the qualified immunity issue. See: 
Krein v. Norris, 250 F.3d 1184 (8th Cir. 
2001 ). ■ 


July 2002 


24 


Prison Legal News 


Texas Prisoners Have No Absolute Right to 
Appear in Civil Cases 

by Matthew T. Clarke 


A court of appeals in Texas has 
uled that Texas prisoners have 
no absolute right to personally appear at 
legitimation hearings, though they do 
have the right to appear by affidavit, tele- 
phone, or other effective means. 

The Texas Attorney General filed a 
petition to establish the parent-child re- 
lationship between B.R.G., a child, and 
Texas state prisoner Robin Lynn Geer and 
seeking appointment of conservators, 
medical support and child support. The 
trial court set a date for a hearing and 
Geer sent the district clerk a letter stating 
that he was a prisoner and asking for a 
continuance of the hearing until after his 
expected release date eight months later. 
When the court-rescheduled the hearing 
for a date prior to the expected release 
date, Geer filed an application for writ of 
habeas corpus ad testificandum to appear 
at the hearing and a notice to the court 
that he was an indigent prisoner. The 
court denied Geer’s application and the 
hearing before a Master proceeded in 
Geer’s absence. The court then set a date 
for a hearing on the merits in advance of 
Geer’s expected release date. Geer ob- 
jected, reminded the court that he was an 
indigent prisoner and again requested a 
writ of habeas corpus ad testificandum. 

The Master presided at the hearing, 
denied the application for a writ of ha- 
beas corpus ad testificandum, overruled 
objections to the pretrial order, found Geer 
was the child’s father, appointed the 
mother and Geer as joint managing con- 
servators, ordered visitation as agreed by 
the parties. Geer was ordered to pay $ 124/ 
month in child support, 50% of medical 
expenses and $6,000 in retroactive child 
support after making findings that Geer 
was voluntarily unemployed by virtue of 
his criminal conduct and had failed to re- 
but the presumption of minimum wage 
income. Geer appealed. 

The court of appeals held that Geer 
failed to rebut the presumption of mini- 
mum wage income from the date of his 
child’s birth until the date of the hearing. 
Although Geer had asserted that he was 
a state prisoner with no resources or in- 
come in his pleadings and motion to 
proceed in forma pauperis, pleadings are 


not competent evidence even if verified 
or sworn to. Because Geer failed to intro- 
duce any evidence to the contrary at the 
hearing, the presumption was not a clear 
abuse of discretion. The court of appeals 
also held that the trial court did not abuse 
its discretion in denying Geer’s applica- 
tion for a writ of habeas corpus ad 
testificandum. The writ application only 
requested that Geer be allowed to appear 
personally at the hearing. In Texas, pris- 
oners only have a limited right to appear 
personally at hearings in civil cases. In 
determining whether a prisoner should 
attend a civil court proceeding, the court 
balances the following factors: (1) the cost 
and inconvenience of transporting the 
prisoner to court; (2) the security risk and 
danger to the court and public; (3) 
whether the prisoner’s claims are sub- 
stantial; (4) whether determination of the 
matter can reasonably be delayed until 
the prisoner is released; (5) whether the 
prisoner can and will offer admissible, 
noncumulative testimony that cannot be 
offered effectively by deposition, tele- 
phone, or otherwise; (6) whether the 
prisoner’s presence is important in judg- 
ing his demeanor and credibility 
compared with that of other witnesses; 
(7) whether the trial is to the court or a 
jury; and (8) the prisoner’s probability of 
success on the merits. “A trial courts re- 
fusal to consider and rule upon a 
prisoners request to appear in a civil pro- 
ceeding personally or by other means, 
such that the inmate has been effectively 
barred from presenting his case, consti- 
tutes an abuse of discretion.” However, 
in this case, Geer failed to request that he 
be allowed to proceed by other effective 
means. Therefore, it was not an abuse of 
discretion for the trial court to deny the 
writ application. The judgment against 
Geer was affirmed. 

Texas prisoners seeking to appear 
personally in court in civil cases should 
always ask that, in the alternative, they 
be allowed to proceed by affidavit, depo- 
sition, telephone, or other effective means. 
If faced with a hearing, they should sub- 
mit evidence and not rely solely on 
verified pleadings. See: In Re B.R. G., 48 
S.W.3d 812 (Tex.App.-El Paso 2001). ■ 
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Illinois Contraband Law Revisited 


T he Illinois Fifth District Appel- 
late Court has analyzed an 
amended statute relating to the introduc- 
tion of contraband. The court held that 
the amendment mandates a new statu- 
tory construction requiring contraband 
to be actually brought into areas dedi- 
cated to prisoner confinement. 

Pedro Carillo went to visit a cousin 
confined at Illinois’ Shawnee Correc- 
tional Center. When he entered prison 
grounds, a guard directed him to park 
in a designated visitors’ parking lot. He 
parked the car and locked it. The guard 
requested to search the car before 
Carillo reached the prison entrance. 
Carillo consented. The guard found a 
paper bag in the back of the car that 
contained four unopened cans of beer. 
Carillo was tried and convicted of in- 
troduction of contraband into a penal 
institution, and he appealed. 

The court found that over the years 
the legislature has added to the list of 


contraband items. Many of which people 
routinely carry with them, but must not 
carry into jail or prison. The most notable 
example is “electronic contraband” such 
as cellular phones, computers, and pag- 
ers. The term “weapon” was broadly 
defined to cover anything from tire irons 
to golf clubs. 

In 1983 the court equated bringing 
items of contraband into a penal insti- 
tution with bringing those items onto 
prison grounds. See: People v. 
Turnbeaugh, 116 111. App. 3d 199, 71 
Ill.Dec. 862, 45 1 N.E. 2d 10 16 (1983). The 
court stated that in light of the subse- 
quent expansion of the contraband list, 
it must revisit that decision. The court 
felt that current construction under 
Turnbeaugh could subject unsuspect- 
ing citizens to prosecution for having 
a built-in cellular phone, having a tire 
iron or golf clubs in the trunk, or pos- 
sessing otherwise legal items by merely 
driving onto prison grounds. Such a 


broad reading of the statute presents 
serious questions of constitutionality. 

The court further found the 
amended statute states: “This Act shall 
not apply to that part of such building 
unrelated to the incarceration or cus- 
tody of persons.” Therefore, in order 
for a crime to be committed, contraband 
must be brought into that part of a 
building, which is dedicated to captiv- 
ity, and not some other area of the 
building or grounds. The court held 
Carillo engaged in activity the legisla- 
tors intended to promote. His locked 
car was only accessible to supervised 
prisoners who would then have to com- 
mit burglary to obtain access to the 
contraband list items. Therefore, Carillo 
did not violate the law’s ban on bring- 
ing contraband into a penal institution 
and his conviction was reversed. See: 
People v. Carillo, 323 111. App. 3d 367 
(2001), 2001 WL 701087 (111. 5 th Dist. 
2001 ). ■ 


Qualified Immunity in Illinois Denial of 
Exercise Claim 


T he Seventh Circuit Court of Ap- 
peals has upheld a Northern 
District of Illinois Federal District Court 
decision to deny qualified immunity to 
prison officials at Stateville Correc- 
tional Center (SCC) in Illinois. The 
underlying case, Delaney v DeTella, 
123 F.Supp.2d 429 (N.D. 111. 2000). See 
PLN, September 200 1 . 

Glen Delaney is a SCC prisoner in 
segregation since January 1995. George 
DeTella is SCC’s warden. In 1996, SCC 
was placed on lockdown. Before the 
lockdown, segregation prisoners pos- 
ing no security threat were granted 5 
hours of out-of-cell exercise. During the 
6-month-long lockdown, Delaney and 
others were denied all out-of-cell exer- 
cise. 

Consequently, Delaney developed 
various physical and psychological 
problems related to lack of exercise. His 
complaints to prison officials were ig- 
nored, and Delaney eventually filed 
suit under 42 U.S.C. §1983, alleging that 
the denial of exercise and resulting 
problems violated his Eighth Amend- 


ment right to be free from cruel and 
unusual punishment. 

SCC officials moved for summary 
judgment, asserting qualified immunity. 
The district court denied summary judg- 
ment and denied qualified immunity to 
defendants. Defendants appealed, citing 
qualified immunity, asserting a penologi- 
cal interest in denying exercise, and 
denying that Delaney suffered any seri- 
ous injury of which they were made 
aware. 

The appellate court first addressed 
its jurisdiction in an interlocutory ap- 
peal. Because no material facts were at 
issue below, the Court of Appeals had 
jurisdiction to hear the appeal. 

The court next provided a substan- 
tial discussion of what must be proved 
in an alleged Eighth Amendment viola- 
tion and when the doctrine of qualified 
immunity stands as a defense. In light of 
the standards for establishing Eighth 
Amendment violations, the appeals court 
stated, “Given current norms, exercise ... 
is ... a necessary requirement for physi- 
cal and mental well-being.” 


Specifically addressing Delaney’s 
claim, the court noted that, had Delaney 
been a credible threat to institutional se- 
curity, a prolonged denial of exercise 
might have been justified. Delaney posed 
no specific threats, and prison officials’ 
claims of security threats were general 
and conclusory, hence, unsatisfactory. 
The court noted that Delaney alleged not 
only psychological injury by the depri- 
vation of exercise, but also physical 
effects — migraines, heartburn, stomach 
cramps, neck pains, constipation, and leth- 
argy — for which he repeatedly saw 
medical staff. 

Furthermore, the court found that 
defendants should have known that 
prolonged denial of exercise posed se- 
rious mental and physical health risks 
to prisoners. The court pointed out that 
it had addressed precisely the same is- 
sue 10 years before Delaney’s case 
arose. 

The appeals court affirmed the dis- 
trict court decision and remanded for 
further proceedings. See: Delaney v 
DeTella, 256 F.3d 679 (7th Cir. 2004 H 
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Interview by One Montana Parole Board 
Member Violates Due Process 


T he Montana Supreme Court held 
that prisoners in that state have 
a due process and statutory right to per- 
sonally appear before all Parole Board 
members who will decide the merits of 
the prisoner’s parole application. 

Montana prisoner Rodney West 
petitioned the Court for a Writ of Ha- 
beas Corpus alleging that his continued 
incarceration was illegal because only 
one member of the Board was present at 
his parole hearing. The state conceded 
that West had a liberty interest in parole 
and that due process and Montana statu- 
tory provisions required the Board to 
personally interview him prior to making 
a determination about his parole, as the 
Court previously held in Sage v. Gamble, 
279 Mont. 459, 929 P.2d 822 (1996). 

Respondent argued, however, that 
not all members of the Board were re- 
quired to be present for the personal 
interview, pursuant to the Court’s later 
holding in Radford v. Mahoney, 290 
Mont. 530, 977 P.2d 342 (1998). 


The Court rejected the state’s argu- 
ment, stating: “We held in Sage v. Gamble 
that because of the subjective nature of 
the Parole Board’s decision, to deny an 
inmate the opportunity to appear before 
those who will personally decide the mer- 
its of his or her parole application 
implicates his or her right to due process. 
Those rights are no less implicated be- 
cause an inmate has the right to appear 
before one Board member when a vote 
by a majority of the Board members is 
required for a decision.” 

Accordingly, the Court granted 
West’s petition, concluding that “it was 
not adequate for the Board to provide an 
interview by fewer members than were 
required to decide his application for pa- 
role.” See: Westv. Mahoney, 22 P.3d 201 
(Mont. 2001). 

The Court reiterated this ruling in 
a subsequent case brought by another 
Montana prisoner, also granting habeas 
relief. See: Haney v. Mahoney, 32 P.3d 
1254 (Mont. 2001). ■ 
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Qualified Immunity, Collateral Orders Not Reviewable on 

Interlocutory Appeal 


F or want of jurisdiction, the Tenth 
Circuit Court of Appeals has dis- 
missed the interlocutory appeal of a 
Bureau of Prisons (BOP) medical direc- 
tor from a district court’s denial to the 
director of summary judgment based on 
qualified immunity and a grant to the 
plaintiff of expanded discovery in the 
case. 

Jonathan Garrett is a lifer at BOP’s 
Administrative Maximum F acility ( ADX) 
in Florence, Colorado. C. A. Stratman is 
the chief medical officer at ADX. 
Garrett’s shoulder was seriously injured 
in a fight in June 1995. Garrett repeat- 
edly sought medical attention from 
Stratman for his inj ury, complaining con- 
sistently of severe pain and loss of 
mobility. Despite an orthopedic 
specialist’s review and recommendation 
that he receive reconstructive surgery, 
Garrett was not transferred to BOP’S 
medical center until eleven months after 
the injury. 

Garrett sued Dr. Stratman under 

Bivens v. Six Unknown Named Agents of 


the Fed. Bur. of Narcotics, 403 U.S. 388, 
91 S.Ct. 1999 (1971), for denying him 
needed medical treatment in violation of 
the Eighth Amendment. Specifically, 
Garrett alleges that Stratman failed to take 
sufficient steps to insure prompt, appro- 
priate treatment. Stratman argued that he 
took all allowable steps and moved for 
summary judgment on the basis of quali- 
fied immunity. Garrett moved for expanded 
discovery under Federal Rule of Civil Pro- 
cedure 56(f). The district court denied 
summary judgment, holding that Stratman 
did not have qualified immunity, and 
granted expanded discovery. Stratman 
appealed. 

The Court of Appeals began by re- 
viewing applicable Eighth Amendment 
law, discussing what Garrett must prove 
to win his case. The court then moved 
to the non-waivable question of sub- 
ject matter jurisdiction, which must be 
satisfied on any appeal. The court 
noted that, since Johnson v. Jones, 515 
U.S. 304, 1 15 S.Ct. 2151 (1995), an ap- 
peals court may not review questions 


of qualified immunity by interlocutory 
appeal if the only issue underlying 
qualified immunity is “evidence suffi- 
ciency.” Put another way, “appellate 
courts may not review a district court’s 
resolution of disputed facts, but may 
review only purely legal determina- 
tions.” This rule applies to denials of 
summary judgment where qualified im- 
munity is at issue and to grants of 
discovery against a defendant, when 
disputed facts underlie the order and 
the order is not overly broad. 

Reviewing both issues appealed 
by Dr. Stratman, the Tenth Circuit 
found that his defense could consis- 
tently be characterized as “I didn’t do 
it.” Thus, the material facts underlying 
the denial of summary judgment and 
the grant of expanded discovery were 
disputed, and the court had no juris- 
diction to hear the interlocutory appeal. 
The appeal was dismissed. This is not 
a ruling on the merits of Garrett’s 
claims. See: Garrett v. Stratman, 254 
F.3d 946 (10th Cir. 2001). H 
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Religious Discrimination, Unsanitary Food Suit 
Denied Summary Judgment 


T he United States District Court 
for the District of Columbia has 
partly granted, and mostly denied, the 
defendants’ motions for summary judg- 
ment on a District of Columbia (D.C.) 
prisoner’s claims that he was racially dis- 
criminated against by the defendants’ 
arbitrary handling of his religiously 
based request for a vegetarian diet and 
by the unsanitary way in which food was 
prepared and served. 

Lawrence Caldwell is a white D.C. 
prisoner. He is a member of the Liberal 
Catholic Church and a strict vegetar- 
ian. Willie Caesar was the Chaplain at 
Lorton Reformatory’s Maximum Secu- 
rity Facility (Maximum) while Caldwell 
was confined there. Aramark is a pri- 
vate company contracted by D.C. to 
prepare and serve food for Maximum. 

While in Maximum, Caldwell re- 
peatedly requested that he be given a 
vegetarian diet as part of his religious 
beliefs. Caesar had to approve the re- 
quests and notify Aramark. Although 
requests were supposed to be renewed 
every 90 days, Caesar made Caldwell 
renew his requests at arbitrarily shorter 
times, sometimes monthly. Aramark 
also repeatedly failed to serve Caldwell 
the vegetarian diet, and frequently pre- 
pared and served it in an unsanitary 
manner. 

After repeated complaints, Caldwell 
sued under 42 U.S.C. § 1983, claimingFirst 
Amendment and Religious Freedom Res- 
toration Act (RFRA) violations in the 
renewal of requests and serving of veg- 
etarian meals, racial discrimination by 
Caesar, and Eighth Amendment violations 
in preparing and serving food in a com- 
pletely unsanitary manner. After 
discovery, all defendants filed for sum- 
mary judgment, citing failure of proof of 
claims, lack of violations, and qualified 
immunity. 

Construing the facts (recited in the 
case) in favor of the non-moving party 
(Caldwell), the district court found that 
substantial evidence had been submit- 
ted showing that Caldwell’s religious 
diet request had been repeatedly ter- 
minated at periods arbitrarily shorter 
than the required 90 days. Assuming 
without deciding that RFRA is consti- 


tutional in D.C., the court found that 
material issues of fact were in dispute and 
that defendants failed to prove they were 
entitled to summary judgment. 

Chaplain Caesar was also denied 
summary judgment. Though Caesar de- 
nied racial prejudice against Caldwell. 
Caldwell presented substantial evi- 
dence casting that defense in question. 
Caesar was denied qualified immunity, 
because clearly established law holds 
that a prisoner cannot be discriminated 
against on racial grounds nor because 
the prisoner’s religion is not one rec- 


F inding that a guard deliberately 
labeled a prisoner as a snitch, 
the Tenth Circuit held the prisoner’s 
Eighth Amendment rights were vio- 
lated, the prisoner’s fear of assault 
stated an Eighth Amendment claim, 
and the guard was not entitled to quali- 
fied immunity. 

In 1998, Lonnie Benefield was a 
prisoner at the U.S. Penitentiary in Flo- 
rence, Colorado. While there, he alleged 
that a prison guard named McDowall 
put him in danger of attack or even 
death at the hands of other prisoners 
by circulating rumors that he was a 
snitch. 

Seeking relief, Benefield filed a 
Bivens action in U.S. District Court 
where he complained of Eighth Amend- 
ment violations growing from 
McDowall spreading rumors that he 
was a snitch. McDowall moved to dis- 
miss the complaint. In December 1999, 
the district court denied McDowall ’s 
motion and she appealed to the U.S. 
Court of Appeals for the Tenth Circuit. 

“Prison officials have a duty to 
protect prisoners from violence at the 
hands of other prisoners. A prison 
official’s deliberate indifference to a 
substantial risk of serious harm to an 
inmate violates the Eighth Amendment. 
A prison official who knows of and dis- 
regards an excessive risk to inmate 
health or safety is deliberately indif- 


ognized as valid by another religious 
sect. 

Caesar was dismissed as a defendant 
on the Eighth Amendment claims related 
to unsanitary food. Aramark’s defense, 
however, was shredded by the court, us- 
ing Caldwell’s proffered evidence and 
expert testimony. The court denied sum- 
mary judgment on the claims that the food 
was prepared and served in wholly un- 
sanitary fashion. 

The court set the case for trial. See: 
Caldwell v. Caesar, 150 F.Supp.2d 50 
(D.D.C.2001).> 


ferent for these purposes,” said the 
appellate court. 

Because McDowall labeled 
Benefield a snitch, and because the label 
was communicated to other prisoners, 
and because McDowall was aware of the 
obvious danger associated with a repu- 
tation as a snitch, there was no question 
that McDowall violated Benefield’s 
Eighth Amendment rights. Conse- 
quently, McDowall was not entitled to 
qualified immunity, ruled the court. 

With a forward-looking view, the 
court noted that damages may be 
awarded when a prisoner has been as- 
saulted due to being labeled a snitch, but 
it was not clear if damages were avail- 
able for psychological harm in the 
absence of physical injury. A federal civil 
action may not be brought by a prisoner 
who complains of emotional or mental 
injury absent a showing of physical as- 
sault, says 42 U.S.C. § 1997e(e) as 
amended by the Prison Litigation Reform 
Act of 1996. Nominal or punitive dam- 
ages may, however, be available for 
violation of certain absolute constitu- 
tional rights (see, e.g., Carey vPiphus, 
98 S.Ct 1042 (1978)) where damages 
would not be barred by §1997e(e). 

McDowall’s appeal was denied and 
the matter was remanded to district court 
for further proceedings on the merits. See: 
Benefield v McDowall, 241 F.3d 1267 
(10th. Cir2001).H 


Tenth Circuit Says “Snitch” Label States 
Eighth Amendment Claim 
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Colorado Denial of Motion to Amend Complaint Reversed 


T he Colorado Court of Appeals 
held that provisions of the Colo- 
rado Government Immunity Act (CGIA) 
which precluded a prisoner’s claim does 
not violate equal protection. The court 
also held that the trial court erred in de- 
nying the prisoner’s motion to amend his 
complaint to allege willful and wanton 
conduct. 

Colorado prisoner Benjamin Davis 
was injured when he slipped and fell 
on a spill that had allegedly been 
caused by Lieutenant Paolino. Davis 
brought suit against Paolino and the 
Colorado Department of Corrections 
(DOC) seeking compensation for the 
injuries he allegedly suffered as a re- 
sult of the fall. 

Defendants moved to dismiss, argu- 
ing that Davis’ suit was barred by the 
CGIA and that his “complaint failed to 
allege any facts that would demonstrate 
that Paolino’s conduct was will III I or wan- 
ton such that the CGIA would be 
inapplicable.” 

Davis claimed that the CGIA vio- 
lated his constitutional rights to access 
the courts and equal protection of the 
law. He also argued that Paolino was 
not immune from liability and that he 
had “deliberately neglected” to clean 
the spill in “reckless disregard for the 
plaintiff’s safety.” Davis also sought 
to amend his complaint to allege that 
Paolino’s actions were willful and wan- 
ton. Without reference to Davis’ 


motions, the trial court summarily 
granted Defendants’ motion and Davis 
appealed. 

Applying the rational relation- 
ship test to Davis’ equal protection 
claim, the court of appeals concluded 
that the CGIA “is rationally related 
to the legitimate state interests of fis- 
cal solvency and provision of 
essential services while minimizing 
taxpayer burdens .... Hence, the trial 
court did not err in determining that 


T he supreme court of Alaska held 
that a state statute requiring pris- 
oners to pay the fding fees in civil cases 
is constitutional, but that a superior court 
erred when it dismissed the plaintiff’s 
case before the time limit it had imposed 
for the payment of the filing fee had ex- 
pired. 

Richard Brandon is an Alaska 
state prisoner held in a private prison. 
He attempted to file suit over commis- 
sary surcharges that were in violation 
of a settlement agreement in Cleary v. 
Smith , a statewide conditions case. 
Brandon sought a filing fee exemption, 
which was granted, and he was or- 
dered to pay a reduced filing fee. He 
later sought, and was granted an ex- 
tension of time in which to pay the fee. 
A different superior court judge dis- 


plaintiff was not deprived of his right 
to equal protection.” 

The court held that the trial court 
erred in denying Davis’ motion to amend 
to assert willful and wanton conduct 
against Lt. Paolino because the allega- 
tions Davis sought to include were 
sufficient to plead a claim of willful and 
wanton conduct, and such a proposed 
amendment would not have been futile. 
See: Davis v. Paolino, 21 P.3d 870 
(Colo. App. 2001). ■ 


missed the suit without prejudice be- 
fore the time limit set for payment of 
the filing fee had expired, because Bran- 
don had not yet paid the fee. 

On appeal, the Alaska supreme 
court affirmed in part and reversed in 
part. The court held that A.S. 09.19.010, 
the statute that requires prisoners to 
pay the filing fees in civil actions is 
constitutional. In doing so the court 
rejected Brandon’s equal protection 
claims. The court held the lower court 
erred when it dismissed the case be- 
fore the time limit for Brandon to pay 
the fee had expired. The Alaska statute 
is similar to the federal Prison Litiga- 
tion Reform Act and the court rejected 
all challenges to the fee statute. See: 
Brandon v. Corrections Corp. of 
America, 28 P.3d269 (Alaska, 2001). | 


Alaska Filing Fee Statute Upheld 


Dr. Melissa Palmer ’v Guide To Hepatitis Liver Disease 

Penguin Putnam, NY, 2000, pb. 457 pages 

Review by Phyllis Beck 


A big thumbs up for Dr. Melissa 
5 aimer s Guide to Hepatitis 
Liver Disease. The book’s information 
is up-to-date, it is fully indexed, it in- 
cludes a 25-page bibliography, and it 
covers a wide range of hepatitis and 
liver disease related topics. 

Dr. Palmer’s book is written in an 
easy to read style and its information 
is understandable by lay people and 
professionals alike. The book can help 
the reader to understand the state of 
their health from medical reports, and 


evaluate the treatment they are receiv- 
ing or might need. 

As director of the National Hepatitis 
C Prison Coalition I am constantly deal- 
ing with hepatitis related issues, and I 
am able to quickly find the answer to most 
questions in Dr. Palmer’s book. 

The book is a must read for any- 
one who wants to learn more about 
hepatitis and liver disease, and it is a 
valuable addition to the literature avail- 
able about those diseases. I give an 
unqualified recommendation to Dr. 


Palmer’s book and Penguin Putnam is 
to be commended for bringing it out in 
a low cost paperback edition. | 

[Phyllis Beck is director of the Na- 
tional Hepatitis C Prison Coalition, PO 
Box 41803, Eugene, OR 97404-0520. 
Write her for information and a free 
subscription of the Coalition’s bi- 
monthly newsletter on hepatitis C and 
HIV/HCV co-infection, or call 541-607- 
5725. Information packets are also 
available.] 
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Alabama Jail Enjoined for 
“Uncivilized and Hazardous Conditions” 


C hief Judge demon of the Fed- 
eral District Court, Northern 
District of Alabama, has preliminarily en- 
joined the Morgan County Jail, its sheriff, 
administrator, and commissioners, and the 
commissioner and transfer director of the 
Alabama Department of Corrections 
(DOC) because of conditions described 
by Judge Clemons as “uncivilized and 
hazardous.” 

Johnny Maynor and several other 
prisoners at the Morgan County Jail sued 
the jail for serious Eighth Amendment 
violations. Following a hearing, Judge 
Clemons issued a Findings of Fact and 
Conclusions of Law and a Preliminary 
Injunction. Judge demon opened the find- 
ings stating, “The sardine-can appearance 
of [the jail’s] cell units more nearly re- 
semble the holding units of slave ships 
during the Middle Passage of the eigh- 
teenth century than anything in the 
twenty-first century.” 

Specifically, the judge found that 
prisoners slept on the floor under bunks, 
between bunks, next to toilets and show- 
ers, and on tables where meals are served, 
frequently, “with[out] sleeping mats, blan- 


kets, or sheets.” The jail did not regularly 
clean the linen that was provided, and 
took weeks to return clothes sent out for 
cleaning. The judge berated the jailers for 
maintaining filth by neither cleaning the 
jail nor supplying prisoners with adequate 
cleaning supplies. Judge demon also 
noted that the ventilation was poor and 
that the air conditioner ran on winter 
nights but not during the summer. Fur- 
ther, prisoners were not provided with 
personal hygiene products, recreation, or 
adequate and sanitary food. Treatment 
for prisoners’ physical and mental medi- 
cal needs were dangerously delayed, if 
not altogether ignored. The Findings also 
recited extensively the fire marshall’s 
lengthy criticisms of the jail, which con- 
cluded, “This building is a hazard to life 
and property.” 

DOC was censured for keeping 
state prisoners in the jail. Judge demon 
noted that DOC’s claim of overcrowd- 
ing was untenable, since its own 
statistics showed that it was operating 
at 96.7% of capacity, with some pris- 
ons operating at only 85.5% of 
capacity. Further, the 104 “state ready” 


prisoners at the Morgan County Jail 
were more than the state ready prison- 
ers at all but one of eight counties 
larger than Morgan. 

Judge demon concluded as a matter 
of law that “the conditions extant in the 
Morgan County Jail violate [Plaintiffs’] 
rights to the minimal civilized measures 
of life’s necessities and protection from a 
substantial risk of serious harm under the 
Eighth Amendment.... Moreover, Defen- 
dants have acted and failed to act with 
deliberate indifference to the uncivilized 
and hazardous conditions in the Morgan 
County Jail.” 

In the preliminary injunction. Judge 
demon ordered the jail to correct each 
of the identified problems, giving jail- 
ers specific performance targets for 
compliance. In addition, the DOC was 
ordered to present a plan for removing 
all state ready prisoners from the jail, 
and to remove at least one state ready 
Morgan County prisoner for each state 
ready prisoner removed from any other 
Alabama County jail. See: Maynor v. 
Morgan County , Alabama, 147 
F.Supp.2d 1185 (N.D. Ala. 2001). H 


BOP Finger Amputation States Eighth Amendment Claim 


R eversing a lower court riding, the 
Tenth Circuit found that a pris- 
oner whose finger fell off after it was 
re-attached by a prison doctor stated an 
Eighth Amendment claim for deliberate 
indifference to his serious medical needs. 

In June 1999, Horace Oxendine, a 
prisoner at the Federal Correctional In- 
stitute at Florence, Colorado, filed a 
Bivens action in U.S. District Court. 
Oxendine alleged that the prison phy- 
sician, Barry Kaplan, and his helper, 
Jose Negron, were not qualified to per- 
form an emergency re-attachment of 
Oxendine ’s right, middle finger after it 
was accidentally severed when it was 
caught in his cell door. Oxendine com- 
plained that the defendants’ failure to 
obtain outside, specialized medical as- 
sistance before, during, and after the 
March 1999 re-attachment procedure 
caused permanent loss of a portion of 
his finger and this failure violated his 
Eighth Amendment rights. 


In July 2000, the district court dis- 
missed Oxendine ’s complaint after finding 
that he had not alleged deliberate indif- 
ference as required to support a Bivens 
action but had, at most, alleged negli- 
gence. Negligence claims against 
government agents are not cognizable 
under Bivens but may only be brought 
against the federal government itself un- 
der the Federal Tort Claims Act, said the 
court. 

Oxendine appealed to the U.S. 
Court of Appeals for the Tenth Circuit 
where he argued that defendants’ con- 
duct rose to the level of a constitutional 
violation. 

The appellate court agreed that 
Oxendine’s condition was sufficiently 
serious and so obvious that defendants 
knew Oxendine faced a substantial risk 
of harm yet they disregarded that risk 
by failing to take reasonable measures 
(i.e., calling in an outside specialist) to 
abate it. 


Oxendine claimed that as evidence 
of his indifference, Kaplan did not obtain 
medical assistance to treat the re-attached 
finger until, at the earliest, 15 days fol- 
lowing the re-attachment. The inaction by 
Kaplan occurred despite Oxendine’s re- 
ports of pain, blackening skin, and the 
gradual falling off of portions of the re- 
attached finger. 

Taking Oxendine’s allegations as 
true, the Tenth Circuit found he had prop- 
erly stated a claim upon which relief could 
be granted. Accordingly, the decision of 
the district court was reversed and the 
matter remanded for further proceedings. 
See: Oxendine v. Kaplan, 241 F.3d 1272 
(lOthCir. 2001). H 


CORRECTION 

In the June, 2002 issue of PLN, we er- 
roneously printed the price of the new 
paperback edition of Actual Innocence 
as $7.99. The correct price is $9.99. 
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Ninth Circuit Reverses Dismissal for 
Failure to Comply with Rules 


T he Ninth Circuit Court, of Ap- 
peals has reversed a California 
District Court’s dismissal of a federal 
prisoner’s suit because the prisoner 
failed to comply with local court rules in 
filing an amended complaint. Federal pris- 
oner Alejandro Ordonez filed suit against 
various government parties under Bivens 
v. Six Unknown Named Agents of the Fed. 
Bur. of Narcotics, 403 U.S. 388, 91 S.Ct. 
1999 (1971). The District Court dismissed 
with orders to file an amended complaint 
by March 7, 2000. Ordonez filed on March 
2, 2001, but failed to comply with a local 
rule regarding the number of copies. The 
court clerk did not notify Ordonez of his 
failure until sixteen days after the dead- 
line. 

Ordonez promptly complied with the 
court rule, but his corrected, amended 
complaint was not filed until April 3, 2000. 


The district court dismissed for failure to 
meet the filing deadline. 

On appeal, the Ninth Circuit found 
that the district court abused its discre- 
tion in dismissing Ordonez’s complaint. 
The appeals court ruled that Ordonez 
constructively filed his amended com- 
plaint before the deadline. Failure to 
satisfy the local rule did not divest the 
court of jurisdiction. The court held that 
basing jurisdiction on a local court rule 
“conflicts] with the mandate of Federal 
Rule of Civil Procedure 1 to provide a just 
and speedy determination of every ac- 
tion.” The Court of Appeals vacated the 
district court’s dismissal and remanded 
the case with instructions to “give 
Ordonez a reasonable opportunity to file 
his first amended complaint.” See: 
Ordonez v. Johnson, 254 F.3d 814 (9th Cir. 
2001 ). ■ 


PLRA Filing Fee Due for Each 
Separate Appeal 

by John E. Dannenberg 


T he Second Circuit US Court of 
Appeals held that a prisoner fil- 
ing multiple appeals in the same 42 
U.S.C. §1983 civil rights action must 
pay the full filing fee for each separate 
appeal. 

Elvin Lebron, a prisoner at the City 
of New York Clinton Correctional Facil- 
ity, had filed a 42 U.S.C. § 1983 complaint 
against prison staff in US District Court 
(S.D.N.Y.). 

Lebron submitted the required au- 
thorization form to permit deduction of 
the $120 filing fee required under the 
Prison Litigation Reform Act (PLRA), 42 
USC §1915, but the court was unaware 
of this and dismissed the case for failure 
to pay the fee. 

Lebron appealed, paying the ad- 
ditional appellate filing fee. The Court 
of Appeals vacated the district court’s 
procedural dismissal and remanded for 
a determination whether Lebron had in- 
deed properly proffered payment at the 
district court level. 

The district court ruled in Lebron’s 
favor and let him proceed in forma pau- 
peris. Lebron also motioned the 


appellate court for return of his appel- 
late filing fees, which that court denied. 

Ultimately, Lebron lost his case in 
district court, and filed a new notice of 
appeal - now on the merits. Flowever, he 
declined to pay another appellate filing 
fee because he felt that one fee per case 
was enough. 

The Court of Appeals disagreed, 
holding that the relevant statutory lan- 
guage in 42 U.S.C. § 1915(a)(1) “if a 
prisoner ... files an appeal...” was unam- 
biguous in referring to each separate 
notice of appeal. 

The court distinguished Williamson 
v. Mark, 116F.3d 115 (5th Cir. 1997), cited 
by Lebron, because in Williamson, the 
appellate court had retained jurisdiction. 
Thus, its “second appeal” of the case was 
in effect one continuing appeal, and a 
second fee was not due. 

PLN readers should note this impor- 
tant distinction and accordingly frame 
their appeals so as to seek continuing ju- 
risdiction if their case might be remanded 
to the lower court. See: Lebron v. Correc- 
tion Officer Russo, 263 F.3d 38 (2d Cir. 
2001 ). | 
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Notify Us If 
You Move! 

PLN is mailed via standard 
rate, so the post office will 
not forward your PLN is- 
sues to your new address if 
you move. 

Due to the expense in- 
volved, PLN cannot replace 
issues missed due to a 
change of address, but you 
can purchase make-up is- 
sues for $2.50 each if you 
place your order within 
three months. Back issues 
dating back more than three 
months are $5 each. 
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Alaska: On April 11, 2002, Cynthia 
Cooper, the head prosecutor in the state 
attorney general’s office, resigned after 
beingjudicially admonished for pursuing 
felony charges against a public defender 
who crashed his car into a light pole. 
Anchorage prosecutors had agreed to a 
misdemeanor plea bargain with Wally 
Tetlow, the public defender, when Coo- 
per stepped into the case and demanded 
a guilty plea to a felony. Judge Jonathan 
Link found Cooper was motivated by ani- 
mus against Tetlow because he was a 
public defender, not because of any crime 
he may have committed. Federal judge H. 
Russell Holland had recently found that 
Cooper made an “untrue statement” in 
responding to a contempt motion after 
she refused to abide by a court decision 
striking down the state’s sex offender reg- 
istration law. 

Connecticut: In March 12, 2002, 
Anthony Tortorella, 41, a guard at the 
Federal Correctional Institution in 
Danbury, pleaded guilty to charges of 
unlawfully harboring an illegal alien and 
engaging in sexual acts with female pris- 
oners at the facility. Tortorella admitted 
to having sex with six different female pris- 
oners while employed at the prison. He 
also lived for ten months with a former 
female prisoner who was an illegal alien 
from Ecuador who reentered the U.S. af- 
ter being deported upon her release. 
Tortorella admitted that he knew the 
woman was a convicted felon (he met her 
in prison) and an illegal alien and he helped 
her evade immigration officials when they 
lived together. 

Florida: On May 1, 2002, Deritha 
Gaskins, 3 1 , a guard at the Cypress Creek 
Academy, a privately run maximum-secu- 
rity juvenile prison, was charged with 
having sex with two prisoners at the fa- 
cility. In one case, Gaskins was caught 
kneeling on a prisoner’s bed with the pris- 
oner behind her, apparently engaging in 
sexual intercourse, a charge Gaskins and 
the alleged victim deny. Neither of the 
victims were juveniles at the time of the 
incidents. Gaskins was fired by Correc- 
tional Services Corporation, the company 
who operates the prison, shortly after the 
first incident came to light. Florida 
criminalizes sexual contact between 
prison employees and prisoners. In 1999, 
Ruth Jngleston, a guard at the same 


News in Brief 

prison, was fired and later convicted of 
having sex with a prisoner twice in No- 
vember, 1998, having his nickname 
tattooed over her left breast and giving 
him a pair of tennis shoes. Ingleston was 
convicted of sexual misconduct and sen- 
tenced to 25-1/2 months in prison. 

Maine : In December, 2001, Robert 
Shepard, 34, and Scott Durgin, 33, 
prison guards at the Maine Correc- 
tional Center in Windham, were charged 
in Cumberland county superior court 
with gross sexual assault for allegedly 
having sex with female prisoners at the 
facility. Both guards resigned after the 
allegations were made public. Maine 
criminalizes sex between prison em- 
ployees and prisoners. 

New Hampshire: On April 1, 2002, 
John Christian Broderick, 30, was charged 
with beating his sleeping father, John 
Broderick, 54, so severely with a guitar 
that most of the bones in his face were 
broken and state officials could not rec- 
ognize him. The elder Broderick is a j ustice 
on the state supreme court. The assault 
came after a day of arguing between the 
two, with the younger Broderick being 
heavily intoxicated. 

New Mexico: on March 9, 2002, 
prisoners at the Lincoln county jail ri- 
oted, tried to light their mattresses on 
fire and flooded their cells, causing 
$3,000 worth of damage when the jail 
canceled its commissary contract with 
a local vendor as it switched to an out 
of state vendor. The jail is managed by 
the for profit company Correctional 
Systems Incorporated. 

Texas: On February 18, 2002, John 
Roland, 33, a prisoner at the state prison 
in Abilene escaped by telling prison ser- 
geant Wesley Hurt he had confidential 
information to tell him. Once in a secluded 
area of the prison, Roland attacked Hurt, 
handcuffed him, took his uniform and car 
keys, walked out of the prison and drove 
off in Hurt’s pick up truck at 5 AM. Hurt 
was later found by guards and treated for 
cuts and scrapes. Roland had been serv- 
ing a life sentence for murder. 

Texas: On March 14, 2002, Benny 
Garrett, 24, a guard at the Mclennan 
county jail, was arrested and charged with 
helpingjail prisoner Sherman Fields, 27, 
escape from the Mclennan County de- 
tention Center in Waco on November 6, 


2001. The same day he escaped, Fields 
allegedly shot and killed an ex girlfriend. 

Texas: On March 28, 2002, Jesse 
Hernandez, 32, a prisoner at Polunsky 
unit in Livingston, was stabbed to 
death at 4:45 AM by three other pris- 
oners. Prisoner Elroy Ruiz was severely 
beaten by the same attackers and suf- 
fered multiple fractures. Guards used 
pepper spray to subdue the attackers 
and capture them. Prison officials claim 
the attack was due to gang rivalries. 
This is the first prisoner homicide for 
2002 in the Texas prison system. In 1 997 
the Texas prison system had ten mur- 
ders; in 2001 it had four. 

Washington: in March, 2002, be- 
tween 1 1 and 55 prisoners and one staff 
member at the Washington State Peniten- 
tiary in Walla Walla were reported ill with 
Campylobacter infection, a bacteria found 
in raw poultry. Turkey had been served 
at the prison on March 1 1 and infections 
peaked on March 15 with 17 prisoners 
reporting to sick call with flu like symp- 
toms. 

Washington : On October 3 1 , 200 1 , 
Flora Pallechio, 49, the librarian at the 
Washington Corrections Center in Shel- 
ter pleaded guilty to first degree 
custodial sexual misconduct in Mason 
county superior court. Pallechio admit- 
ted she had sex with Lowrie Campbell, 
33, a convicted rapist employed as a 
clerk in the prison library. Guards 
caught the two having sex in a library 
storeroom. Campbell fully cooperated 
with police in their investigation of 
the incident. Washington criminalizes 
sex between prisoners and staff. To 
date, only women employees have been 
prosecuted under the statute in Wash- 
ington. 

Wisconsin: on January 22, 2002, 
seven guards at the Green Bay Correc- 
tional Institution were treated for minor 
injuries when they were attacked in the 
prison dining hall by a group of prison- 
ers returning from lunch. None of the 
guards were seriously injured in the inci- 
dent. The prison was locked down and 
searched for weapons for three weeks, 
no weapons were found. Prison officials 
claim the uprising occurred because the 
prisoners were denied one of their two 
weekly showers due to a broken water 
boiler. | 
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Order These Great Books from Prison Legal News Today! 


The Celling of America : An Inside Look at the U.S. 
Prison Industry, by Daniel Burton-Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America. 

Law Dictionary, Peter Collin Publishing, 288 pages. 
$15.95. 

Comprehensive law dictionary explains more than 
7,000 legal terms. Covers civil, criminal, commercial, 
and international law and prison slang. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $16.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer should read 
this book. It tells readers how to determine their 
legal needs, fee payments, how to evaluate a 
lawyer’s qualifications, and much more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $32.95. 

Latest Edition of the scholarly classic documenting 
U.S. government involvement in drug trafficking. 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 
$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN writers. 

Hepatitis and Liver Disease: What You Need to 
Know, by Melissa Palmer, MD; Avery, 457 pages. 
$14.95. 

Describes symptoms and treatments of hepatitis 
and other liver diseases. Includes an extensive 
bibliography and index. 


QTY/ 

Total 


1001 


1022 


1013 


1016 


1015 


1014 


1009 


1031 


Legal Research: How to Find and Understand the 
Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. Now $19.95! 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, 

by Richard Boire; Ronin, 271pages. $17.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modern prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, reissue 
edition, by Barry Scheck, Peter Neufeld and Jim 
Dwyer; Penguin Putnam, 432 pages. $9.99. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, revised and updated edition, by Joy James; 
Saint Martins Press, 368 pages. $19.95. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 


QTY/ 

Total 

1005 


1008 


1021 
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1032 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social x 0 tal 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 1019 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 1020 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 1Q12 
the post civil war Southern economy. Explains 
how prison slavery was an integral part of the 
American economy in the post civil war era. Puts 
today’s prison slave labor practices into con- 
text. 

Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons and jails. Cov- 
ers all aspects of mental illness, prison rape, racism, 
negative effects of long term isolation in control units 
and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies 1024 

create and foster crime and how corporate and gov- 

eminent crime is rarely pursued or punished. Shows 

connections between crime and policies on the en- 

vironment, banking and other issues. 


With Liberty for Some, by Scott Christianson; 
Northeastern University Press, 360 pages. $18.95. 
The best history of prisons in the US that there is. 
Solidly documents America as a prison nation to the 
present. Puts the prison system in a historical con- 
text. 


Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$17.00. 

Radical analysis of the ruling class war on the poor 

via the criminal justice system. Well supported by 1002 

the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 
and Prisons. Best book on these issues. 


No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 218 pages. $15.95. 1 028 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class | == 
inequality, creating a two tiered system of justice at 
all levels. 

The Perpetual Prisoner Machine: How America 
Profits from Crime, by Joel Dyer; Westview 
Press, 318 pages. $19.00. 1025 

Expose on who profits from the prison industrial 

complex: private prisons, banks, investment houses 

and small companies. Explains how prison growth 

means more profit for business. 


1003 


Prices are subject to change without notice. 


Mail Payment and Order Form to: 

PRISON LEGAL NEWS 
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2400 NW 80th St. 

Seattle, WA 98 117 

Ship book order to: 

Name: 
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The Prisoner's 
Guide to Survival: 

The most comprehensive and 
current legal assistance 
manual available to prisoners, 
covering post-conviction relief 
and prisoners' civil rights. 


"Can I challenge my conviction or 
sentence and win?” 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL helps answer these two most important 
questions facing every man and woman imprisoned in the United States. 

No matter what your legal or educational background. The Prisoner's Guide to 
Survival will help you learn how to research the law, study your rights, deter- 
mine your legal options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don't have 
an attorney you can make an informed decision regarding your Legal choices. 
The Supreme Court decision in Apprendi v. New Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 


The SURVIVAL GUIDE includes: 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions. Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law decisions covering criminal conviction, 
sentencing and prisoner civil rights. 

■ A detailed index, glossary and prisoner resource directory. 

■ A guide to the Freedom of Information Act and Privacy Act. 


TO ORDER your copy 

OF THE PRISONER'S GUIDE 
to SURVIVAL : 

Complete order form below and 
send with your payment to: 

PSI PUBLISHING, INC. 
413-B 19th Street, *168 
Lynden, WA 98264 

Telephone: 1-800-557-8868 
www.prisonerlaw.com 


Our readers are impressed: "wowr - h.b.s., fci otisville, ny 

"From the eye-catching, metaphorical endless maze cover, to its easy 
organization, to the breadth of subject matter - the book is more appeal- 
ing than any of the many others that attempt to cover post-conviction 
matters. In short, I'm impressed . " - J.R., fci Pekin, III 

"I think it's a great book which will be extremely useful to prisoners... 
Washington currently plans to eliminate its prison law libraries, which 
means books like this one will be increasingly important to prisoners' 
assertion of our legal rights . " - p,w„ micc Steilacoom, wa 


PLEASE SEND COPIES OF 

"THE PRISONER'S GUIDE to SURVIVAL" 

(750+ pages - softcover edition) 

PRICE: 

PRISONERS $49.95* 

NON-PRISONERS $64.95* 

*Please add $5.00 for shipping & handling 

Allow 3 - 4 weeks for delivery 


Name Reg. # 

Facility 

Address 

City State Zip 

(3 Check or Money Order Enclosed, payable to: PSI Publishing Inc. (3 Visa (3 Mastercard 
Credit card# exp. date 

CARDHOLDER NAME {if different from above ) 

SIGNATURE 


Mail to: PSI PUBLISHING, INC., 413-B 19th Street, *168 Lynden, WA 98264 • 1-800-557-8868 • www.prisonerlaw.com 
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CSC: Merchant of Misery and Misfortune 

by Roger Hummel 


C orrectional Services Corpora- 
tion (CSC) was incorporated in 
October 1993 in Delaware and now makes 
its corporate headquarters in Sarasota, 
Florida. CSC’s principal business is the 
operation of adult correctional and ju- 
venile rehabilitation facilities. After a 
period of rapid growth during the 1990’s, 
CSC is now beset with declining fortunes 
and, quite possibly, financial doom. 

The Origins 

CSC’s founders were Morris Horn, 
now deceased and his business partner, 
James Slattery, now 52. Today, Slattery 
holds the positions of President and 
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Chief Executive Officer ofCSC. In Novem- 
ber 2001, Slattery was replaced by Stuart 
Gerson, 58, as chairman of CSC’s board of 
directors. Shimmie Horn, 29, President of 
Iriquois Properties, was elected to CSC’s 
board in 1996. Shimmie is the son of the 
late Morris Horn and his widow, Esther 
Horn. Esther is a principal shareholder of 
CSC. 

Slattery, formerly a manager of a 
Sheraton hotel owned by the Horn family, 
befriended Morris Horn in the 1970’s. The 
two men went into business where they 
enriched themselves from the misery and 
misfortune of others. Together, they oper- 
ated the Brooklyn Arms, a welfare hotel 
for New York’s homeless, which was once 
cited for 600 housing code violations. 
According to the New York Times, the pair 
owned “one of the most notorious wel- 
fare hotels in New York.” The city 
eventually condemned the hotel and shut 
it down in 1989. 

Thereafter, Horn and Slattery oper- 
ated as Esmor Correctional Service 
Corporation where they managed a deten- 
tion facility and a federal halfway house 
in New York’s sordid Bedford- Stuyvesant 
district. Two successor companies, Esmor 
Inc. and Esmor New Jersey Inc., survive 
today as wholly owned subsidiaries of 
CSC. 

In the early 1990’s the twosome con- 
solidated several affiliated corporations 
engaged in the operation of correctional 
and detention facilities and, in 1993, 
formed CSC. 

Success came to CSC in the days im- 
mediately following incorporation as the 
company’s fortunes rose in parallel with 
increasing public demand for “get tough 


on crime” laws and policies. The first whiff 
of trouble didn’t come until 1995. 

Troubles Past 

Among CSC’s early major contracts 
was one calling for the operation of a de- 
tention facility for the U.S. Immigration 
and Naturalization Service (INS) in Eliza- 
beth, New Jersey. In June 1995, asylum 
seekers and immigrants held at the facil- 
ity rioted and damaged the place so 
extensively it had to be closed. The INS 
issued a report that was highly critical of 
CSC. “Poorly paid, ill-treated guards 
physically and verbally abused detain- 
ees, shackling them with leg irons, 
roughing them up, and waking them with- 
out reason,” the report stated. 

In 1996, several former INS detain- 
ees filed suit in federal court complaining 
of personal injuries, property damage, and 
civil rights violations caused by the neg- 
ligent and intentional acts of CSC. 
Plaintiffs are seeking compensatory and 
punitive damages in an amount that 
substantially exceeds the insurance cov- 
erage available to CSC. The lawsuit, now 
pending in a U.S. District Court in New 
Jersey, is far from being settled. 

In 1 999, CSC merged with Youth Ser- 
vices International (YSI), a leading 
provider of educational, developmental, 
and rehabilitative programs for troubled 
juveniles. The merger was effected as a 
stock swap with CSC as the surviving 
entity. 

The YSI merger made CSC the lead- 
ing manager of juvenile justice facilities 
with 4,000 beds nationwide. The U.S. 
Department of Justice estimated that the 
market for alternative youth placement 
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programs grew 86 percent from 1996 to 
1997. CSC had strategically positioned 
itself to take advantage of that growing 
market. Or so they thought. 

CSC discovered that kids in prison 
are far less profitable that adults. Juve- 
niles don’t stay confined as long as 
adults; educating and rehabilitating 
youngsters is more costly than provid- 
ing the same services to grown-ups. 

These facts became abundantly clear 
in the late 1990’s when CSC was con- 
fronted with new troubles at one of its 
facilities in Florida. After Dade County 
officials discovered that CSC had delib- 
erately kept juveniles locked up in their 
facility beyond their release dates to 
pocket extra money, the county terminated 
CSC’s contract. The local school district 
had paid CSC to teach kids in custody at 
that same facility but then accused CSC 
of collecting money for days when no 
schooling was provided. 

Marie Osborne, a Dade County As- 
sistant Public Defender, went to court to 
remove 1 1 of her clients from a CSC facil- 
ity. “They are a completely greedy 
company. They have a Costco approach 
to meaningful intervention,” Osborne 
said. 

The Florida Department of Juvenile 
Justice conducted a study ofCSC’s Dade 
County facility and found a lack of train- 
ing, inadequate background checks on 
employees, and inadequate food service. 
It was also shown that CSC’s employees 
had arranged fights between 13 and 
14-year olds while other juveniles 
watched. These bloody bouts were re- 
ferred to as “The Main Event” in 
company memos, according to CSC em- 
ployees’ testimonies. 

The situation was little different in 
Texas where troubles bedeviled CSC’s 
juvenile justice facilities. There, instruc- 
tors were hired at $7.46 per hour and 
underwent training that consisted of 
nothing more than observing other in- 
structors for a week before being put to 
work. 

“There were a whole lot of people 
hired to do jobs they didn’t know how to 
do,” said one educator who was hired to 
provide schooling at a CSC facility. After 
going for weeks without offices or tele- 
phones, she resigned because she 
believed she and her staff were 


ill-equipped to handle their responsibili- 
ties. 

In Texas, CSC nevertheless benefited 
from the rise in juvenile incarcerations. 
State legislators allocated money to build 
and operate boot camps and CSC fol- 
lowed the money. The company 
eventually won contracts to manage a 
major share of Texas’ 1,200 boot camp 
beds. 

As CSC’s business volume in Texas 
grew, so did its troubles. Allegations of 
sexual harassment, official oppression, 
and wrongful death swirled around CSC’s 
juvenile facilities in the Lone Star state. 

During 200 1 , the Mansfield facility 
in Tarrant County had been particularly 
troublesome for CSC due to the January 
death of boot camper Bryan Alexander, 
18, where inadequate medical care was 
alleged to have been a contributing fac- 
tor, and the March award of $2.8 million 
in damages by a state court judge who 
found that three female boot campers had 
been sexually harassed by two CSC em- 
ployees. [See page 27]. 

Moreover, the company failed to 
demonstrate that its boot camps were 
even remotely effective at stopping 
Texas juveniles from committing crimes. 
Ron Stretcher, Deputy Director of the 
Dallas County Juvenile Department, 
found that approximately 54 percent of 
CSC boot camp graduates returned to 
the juvenile courts within one year of 
their release. 

In June 2001, seeking a change for 
the better, Dallas County solicited com- 
petitive bids from outside contractors 
to manage the facilities then operated 
by CSC. Three companies submitted 
bids: Children’s Comprehensive Ser- 
vices, Securicor New Century 
Corporation, and CSC. CSC won the 
bidding. 

Farther west, in Nevada, CSC faced 
growing troubles at the Summit View 
Youth Correctional Facility near Las Ve- 
gas. The new 96-bed secure facility 
opened in June 2000 and CSC’s subsid- 
iary, YSI, had been awarded a $4.3 million 
annual contract to operate the youth 
prison. 

During the first year of operation, two 
women who were previously employed 
by CSC were charged with having sex with 
two youthful prisoners and a former 
county probation officer was hired by 
CSC even while the officer was awaiting 
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trial on six felony counts of having sex 
with a juvenile he was supervising. 

On the first anniversary of its open- 
ing, 1 9 boys at Summit View stonned the 
prison’s roof where they tore up an air 
conditioning unit, lobbed chunks of the 
machine at policemen below, and caused 
over $12,000 in damage. After holding 
police at bay for several hours, the boys 
surrendered. 

Three months later, CSC notified the 
state it intended to terminate its contract 
to operate Summit View even while the 
contract had 2 more years to run. CSC 
officials said the company was pulling out 
of Nevada because Summit View never 
reached 95 percent capacity and admin- 
istrators had difficulty hiring staff wages 
in Las Vegas’ highly competitive labor 
market. CSC’s sweat shop wages for its 
employees restrict its ability to hire and 
retain qualified staff in all but the most 
depressed job markets. 

Although contractually obligated to 
give 180 days notice, CSC’s YSI subsid- 
iary made it clear it planned to depart as 
soon as possible. On January 30, 2002, 
less than 2 years after it opened, Summit 
View was closed. The last few juvenile 
prisoners were transferred elsewhere and 
YSI left town. Today, CSC neither oper- 
ates nor owns any correctional facilities 
in Nevada. 

In Maryland, CSC faced more trouble 
- much more. Through their YSI subsid- 
iary, CSC held contracts to operate two 
of Maryland’s three largest juvenile fa- 
cilities: the Victor Cullen Academy and 
the Charles H. Hickey School. Cullen, lo- 
cated at Sabillasville in western Maryland, 
had a capacity of 225 youths and was 
operated by CSC under a 5-year $4 1 mil- 
lion contract. Hickey, located in Baltimore 
County, is a 335-bed facility operated 
under a $78.5 million contract that expires 
in 2004. 

The files of Maryland’s Department 
of Juvenile Justice (DJJ) are filled with 
reports alleging that CSC guards regu- 
larly assaulted teens, used excessive force 
while restraining them, and forced some 
juveniles into a “fight club” where the 
kids openly fought while guards sat by 
as if observing a dog fight. 

In November 2000, the state released 
a 170-page audit that detailed numerous 
problems at Cullen over the previous 3 
years. The auditors reported that the prob- 
lems constituted contract violations for 


which CSC owed the state about $2 mil- 
lion in penalties. 

Among other contract violations, 
the auditors found that CSC had engaged 
in a pattern of chronic under-staffing 
where almost one-quarter of the positions 
at Cullen were vacant. The auditors also 
identified deficiencies in the medical de- 
partment where five of 10 nurses had 
expired licenses, unsecured medications 
were stored in the gymnasium, and drug 
treatment programs were so poorly man- 
aged that youngsters had to wait up to 
3-months for help. Other contract viola- 
tions included irregular financial 
accounting practices, improper control of 
property confiscated from youths, a li- 
brary that was short more than 2,500 items 
of the required number of books, and 
counseling that was done by CSC staff 
members who had no education or train- 
ing beyond a high school diploma. 

While the audit was underway, Peter 
Keefer, a DJJ investigator, found that at 
least 229 reports of CSC staff assaults on 
juveniles at Cullen had been altered, de- 
stroyed, or simply not filed. 

In September, 2001, following 9 
months of negotiations, DJJ announced 
a settlement with YSI where the CSC sub- 
sidiary agreed to pay the state $600,000 
in penalties for contract deficiencies at 
Cullen. Paul Donnelly, Senior Vice Presi- 
dent for the Juvenile Division of CSC, 
said 1 1 employees “were no longer with 
the company” as a result of their involve- 
ment with the troubles at Cullen. The 
company’s 5-year contract to operate 
Cullen at a rate of $ 1 18 per day per youth 
was allowed to continue in effect until 
its scheduled expiration in June 2002. But 
the troubles at Cullen weren’t over. 

Late in December 2001, Maryland’s 
Lieutenant Governor Kathleen Kennedy 
Townsend announced that the Victor 
Cullen Academy would be “downsized” 
from its current 200 prisoners to less than 
50. Shortly thereafter, CSC reached an 
agreement with Maryland’s DJJ to close 
the facility effective April 30, 2002, 2 
months before the contract expiration 
date. 

The company’s 5-year $78.5 million 
contract to operate the Hickey school 
ends in March 2004. 

Troubles Present 

None of these geographically and 
operationally diverse troubles were with- 


out effect at CSC’s corporate headquar- 
ters in Sarasota, Florida. On October 27, 
2001, the Sarasota Herald-Tribune ran a 
story by John Hielscher under the head- 
line, “Job cuts and more. Is CSC going 
down?” 

Hielscher’s story described CSC’s 
steep decline and announced the 
company’s restructuring plan which was 
aimed at coping with a weak economy and 
declining business. 

Key damage control measures called 
for job cuts and the closing of unprofit- 
able prisons. Organizationally, the board 
of directors replaced its chairman, James 
Slattery, with Stuart Gerson who had been 
a CSC director since 1995. Slattery con- 
tinued to serve as President and Chief 
Executive Officer of the corporation. 

Hoping to put a favorable spin on 
the situation, Slattery remarked some- 
what cryptically, “Increases in parole rates 
combined with economic slowdowns tra- 
ditionally led to increased need for 
correctional services.” 

Among other top management 
changes, it was reported that Ira Cotier 
resigned from his position as Executive 
Vice President and Chief Financial Officer 
effective June 30, 2001, while Michael 
Garretson resigned from his position as 
Executive Vice President and Chief Oper- 
ating Officer effective January 2002. 

Because occupancy had been fall- 
ing at the 30-odd prisons owned, 
operated, or managed by CSC, the com- 
pany announced plans to close one adult 
and six juvenile facilities comprising 528 
beds. Those facilities had produced a 
$600,000 loss for CSC during the third 
quarter of 2001. 

The company also planned to reduce 
costs by $2 million through a 25-percent 
cut in non-facility personnel and reduc- 
tions in travel and business development 
expenses. 

In August 2001, CSC sold the 
489-bed Dickens County Correctional 
Facility in Texas for $10.6 million. The 
company disclosed plans to sell one ad- 
ditional prison and dispose of $23 million 
in other assets including two corporate 
airplanes. 

With the goal of further reducing ex- 
penses during 2001, CSC discontinued 
operations at four facilities. The Chanute 
Juvenile Transition Center and the 
Caldwell Juvenile Justice Center were 
closed, the company ceased operations 
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at the Medina County (Texas) Juvenile 
Detention Facility due to lack of occu- 
pancy, and the state of Texas elected to 
cease operations at the Tarrant County 
Community Correctional Facility at 
Mansfield. 

The Mansfield facility had been es- 
pecially costly for CSC in 2001. Bryan 
Alexander’s father filed a $775 million (later 
reduced to $300 million and then further 
reduced to “unspecified damages”) law- 
suit claiming the company’s negligent and 
intentional acts at Mansfield had caused 
his son’s death in January 2001 . In March, 
a state court judge awarded $2.8 million 
in damages to three female boot campers 
who complained of sexual harassment by 
two Mansfield camp employees. A month 
later, CSC agreed to settle the case for 
and undisclosed amount. (In its year-end 
report for 200 1 , the company recorded a 
$375,000 legal settlement related to the 
Mansfield facility. The settlement was 
paid in April 2001. ) 

In yet further cost-cutting moves, 
CSC formalized agreements late in 2001 
to discontinue operations at three juve- 
nile facilities during the early part of the 
coming year. The Summit View facility in 
Nevada would be closed in January 2002, 
the Roger Flashem Juvenile Justice Cen- 
ter in Texas would be closed in March 
2002, and, as noted above, the Victor 
Cullen Academy in Maryland would be 
closed on April 30, 2002. 

Additionally, the company an- 
nounced plans to close the 160-bed 
Grenada County jail in Mississippi dur- 
ing 2002. CSC had managed that jail since 
1998. 

In the Caribbean, CSC was negotiat- 
ing to sell the 114-bed Salinas Secure 
Treatment Facility to the Commonwealth 
of Puerto Rico. The company had oper- 
ated that facility from 2000 until it became 
idle on March 1 5, 2002. 

A quick look at the company’s latest 
balance sheet gives a clear indication of 
the direction the company is heading. 
Early signs of the onset of doom can be 
found everywhere. 

CSC’s fiscal year ends on December 
31. Year-end figures for 1999, 2000, and 
2001 show annual corporate revenues 
steadily declining from $234, to $211, to 
$174 million, respectively. During those 


same three years, corporate assets at year 
end fell from $ 1 1 1 to $97 to $86 million, 
respectively. 

After posting net earnings of $5.8 
million in 2000, CSC posted a $5.9 million 
loss in 200 1 . Working capital, which stood 
at $22 million in 1999 and $19 million in 
2000 vanished completely in 2001 when 
the company reported a working capital 
deficit of $7.9 million. 

The number of beds under manage- 
ment, an unmistakable indication of a 
correctional corporation’s growth or de- 
cline, dropped steadily with CSC 
reporting year-end figures of 12,571, 
10,646, 8,313, and 8,000 for the years 1998 
through 2001, respectively. 

As if CSC’s troubles from the past 
and present weren’t enough, the 
company’s future is looking even more 
troublesome. 

Troubles Future 

CSC, with the no-nonsense candor 
required by the U.S. Securities and Ex- 
change Commission (SEC), has identified 
10 risk factors which may adversely af- 
fect the future performance of the 
company. “Investors should carefully 
consider the following factors that may 
affect future results ... in evaluating the 
company before purchasing its securi- 
ties,” CSC warns. 

Those 10 risk factors include: 

1. Public Resistance to Privatization: 
The movement toward privatization of 
correctional facilities has encountered re- 
sistance from certain groups, most 
particularly labor unions. Further, some 
sectors of the federal, state, and local 
governments are not legally empowered 
to delegate their responsibility for cor- 
rectional facilities. These factors may 
adversely affect the company’s growth. 

2. Securing New Contracts: Corpo- 
rate growth depends on obtaining new 
contracts to develop and manage new fa- 
cilities. This, in turn, depends on a number 
of factors the company cannot control 
including crime rates, sentencing pat- 
terns, and acceptance of privatization. 

3. Future Acquisitions May Involve 
Special Risks: CSC intends to grow 
through selective acquisition of compa- 
nies and individual facilities. These 
acquisitions involve a number of risks 
including assimilation of new personnel, 
diversion of management’s attention from 
existing business, and unanticipated li- 


abilities, any of which could have an ad- 
verse effect on the company’s financial 
condition. 

4. Staff Recruiting Difficulties: 

Many CSC facilities are located in 
sparsely populated areas where there are 
more jobs than available workers. CSC’s 
hiring is constrained by demands for a 
drug-free workplace, licensing, and pro- 
hibitions against hiring individuals with 
criminal histories. While the company 
strives to recruit and retain a sufficient 
workforce, it is sometimes necessary to 
incur significant overtime expense to main- 
tain minimum staffing levels. This 
additional expense may adversely affect 
the company’s financial results. 

5. Decreases In Occupancy Levels: 
A substantial portion of CSC’s revenues 
are derived from facility management 
contracts that specify a net payment per 
day per prisoner with no guaranteed oc- 
cupancy levels. Under this payment 
structure, a decrease in occupancy lev- 
els which the company cannot control 
may have an adverse effect on the 
company’s financial condition. 

6. Non-Renewal or Termination of 
Contracts: Most of CSC’s facility man- 
agement contracts range from 1 to 3 years 
with termination clauses in favor of the 
government. Nonrenewal or termination 
of any of those contracts could materi- 
ally affect the company’s financial 
condition. CSC currently leases many of 
the facilities it manages. If a management 
contract for a leased facility were termi- 
nated, the company would continue to 
be obligated to make lease payments un- 
til the lease expires. 

7. Inadequate Insurance Coverage: 
Currently, CSC is subjected to legal ac- 
tions initiated by former employees, 
prisoners, and detainees who have alleged 
assault, sexual harassment, personal in- 
jury, property damage, and other injuries. 
The company is generally required to in- 
demnify the government agency against 
any damages in connection with such 
claims or litigation. Although CSC main- 
tains insurance coverage, there is no 
assurance that the coverage will be ad- 
equate to cover pending and potential 
claims. 

8. Disturbances: An escape, riot, or 
other disturbances at a CSC-managed fa- 
cility could result in cancellation of an 
existing contract or impair the company’s 
ability to obtain new ones. Either event 


August 2002 


4 


Prison Legal News 


could have an adverse effect on the 
company’s operation. 

9. Regulatory Agencies: The private 
corrections industry is subject to exten- 
sive federal, state, and local regulations 
governing health care, education, safety, 
financial accounting, and more. Failure 
to comply with agency regulations can 
result in substantial penalties, 
non-renewal, or early termination of the 
company’s facility management con- 
tracts. Any of these sanctions could have 
a material and detrimental effect on the 
company’s financial condition. 

10. Opposition to Facility Location: 
The company’s success in opening new 
facilities depends in its ability to obtain 
sites on economically feasible terms. Le- 
gal action or other forms of opposition 
from residents of the area surrounding 
a proposed site may entail 
pre-development and continuing costs 
that significantly affect the profitable 
operation of the facility. 

11. Litigation: CSC’s financial sur- 
vival is further threatened by numerous 
pending lawsuits where CSC, its subsid- 
iaries, and/or officers are named as 
defendants. Claims against the company 
have been filed where plaintiffs allege that 
CSC was negligent in some aspect of its 
business, or violated the civil rights of 
prisoners, or discriminated against em- 
ployees, or breached contracts with 
suppliers of goods or services. 

While most of these claims involve 
insignificant amounts of money, or are of 
dubious merit, or are adequately cov- 
ered by the company’s liability insurance, 
the SEC requires publicly traded compa- 
nies to disclose every claim where the 
amount exceeds 10 percent of the 
company’s current assets or where the 
amount sought from the company ex- 
ceeds the amount of insurance coverage 
available to the company. (CSC’s shares 
are publicly traded on the NASDAQ Na- 
tional Market under the symbol CSCQ.) 
Based on these criteria, CSC has deter- 
mined that five pending lawsuits 
should be deemed material to the 
company’s financial condition and li- 
quidity. As required by SEC regulations, 
CSC made the following disclosures on 
April 1,2002. 

Samson Brown et al v. Esmor Cor- 
rectional Services Inc, etal\ U.S. District 
Court for the District of New Jersey; 
cause number 97-3093. In March 1996, 


several former detainees from the INS 
Detention Center that the company ear- 
lier operated in Elizabeth, New Jersey, filed 
suit alleging personal injuries and prop- 
erty damage caused by the neglect and 
intentional acts of CSC. Plaintiffs seek 
$500 million each in compensatory and 
punitive damages. In July 1996, seven 
additional detainees filed suit claiming $ 10 
million each in damages arising from in- 
tentional mistreatment by CSC 
employees. 

In July 1997, a third group of former 
detainees filed suit claiming violations of 
civil rights, personal injury, and property 
damage caused by negligent and inten- 
tional acts of CSC. Monetary damages 
were not specified. By stipulation, the 
parties agreed to consolidate their actions 
in the U.S. District Court for the District 
of New Jersey. The matters are currently 
in pre-trial discovery stages. CSC warns 
that the aggregate amount of damages 
claimed substantially exceeds the amount 
of insurance coverage avail-able to the 
company and, “given the inherent uncer- 
tainties associated with litigation, no 
assurance can be given that the outcome 
of this litigation will not have a materially 
adverse effect on the company.” 

Rickey Alexander et al v. Correc- 
tional Services Corporation; 236th District 
Court of Tarrant County, Texas; cause 
number 187481-01. In May 2001, thepar- 
ents of Bryan Alexander, formerly a boot 
camper at the Mansfield, Texas, facility 
which was previously operated by CSC, 
brought a wrongful death suit alleging 
that the negligent and intentional acts of 
the company caused their son’s death in 
January, 2001. Plaintiffs sought $300 mil- 
lion in compensatory and punitive 
damages, then amended their complaint 
to delete the $300 million demand in lieu 
of unspecified damages to be proved at 
trial. The case is now in the discovery 
stages. The amount of damages originally 
claimed in this case also substantially ex- 
ceeds the company’s insurance coverage. 

Joanne Bailey et al v. CSC; U.S. Dis- 
trict Court for the District of New Mexico; 
cause number CIV 00-0005. Former em- 
ployees of the McKinley County Jail in 
Gallup, New Mexico, filed suit claiming 
various causes of action relating to their 
employment with and subsequent termi- 
nation by CSC. In December 2001, 
plaintiff’s presented demands in an ag- 
gregate amount of $9 million. The amount 
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of damages originally claimed by plain- 
tiffs substantially exceeds the company’s 
available insurance coverage. An unfa- 
vorable outcome of this litigation may 
have a materially adverse effect on the 
company. 

Arizona v. CSC, CMS, et al; Supe- 
rior Court for the County of Maricopa; 
cause number CV 2000-000205. In 2001, 
the state of Arizona filed suit against 
CSC and the company’s medical ser- 
vices provider, Correctional Medical 
Services (CMS). The state seeks indem- 
nification from a $5 million award by a 
state court to a former prisoner at a 
CSC-operated facility. The prisoner’s 
eyesight deteriorated to near-total 
blindness while he was incarcerated at 
a CSC facility in Arizona where CMS 
provided health care. 

The company believes the ultimate 
liability lies with CMS; however, it was 
recently disclosed that CMS’ insurance 
carrier is in receivership and CMS may be 
unable to satisfy the state’s claim. In that 
event, CSC’s insurance carrier would be 
obligated to satisfy the state’s claim how- 
ever this scenario would reduce the 
amount of insurance coverage available 
to the company for other claims. The re- 
sulting effect on CSC’s financial condition 
could be unfavorable. 

City of Tallulah v. Trans-American 
Development Associates and CSC; 6th 
District Court of Madison Parish, Louisi- 
ana; cause number 200 1 -000 1 46. In J une 
2001, the City of Tallulah filed suit alleg- 
ing defendants were obligated to pay the 
city an annual management fee of 
$150,000 for the Tallulah Correctional 
Center for Youth despite the fact that nei- 
ther defendant currently operates the 
facility. CSC estimates the city will seek 
approximately $3,250,000 in the case 
which is not covered by any form of in- 
surance available to the company. An 
adverse outcome of this litigation could 
materially affect the financial condition 
of the company. 

In the year ending December 31,2001, 
CSC’s financial outlook was bleak. In ad- 
dition to exhausting its working capital 
and running up a $7.9 million 
working-capital deficit, the company used 
approximately $16 million of its $21 mil- 


lion revolving line of credit agreement 
with Fleet National Bank. Further, the com- 
pany had a $14 million outstanding 
balance under its operating lease financ- 
ing agreement with the bank. 

As a result of the realization that CSC 
would not be able to comply with the 
terms of these two agreements, the bank 
declared that no further financing would 
be available to the company and the $16 
million balance on the revolving line of 
credit would be due on August 3 1 , 2002. 

CSC is presently in discussions with 
the bank hoping to extend the due date 
and is also seeking alternative sources of 
financing. There are no assurances that 
the company will be successful in these 
endeavors. Consequently, the company 
classified the $ 16 million outstanding bal- 
ance on the line of credit as a short-term 
obligation due August 31, 2002. 

If there is a ray of hope, a bright spot 
in CSC’s darkening financial picture, it 
has yet to be found. Shares of CSC’s com- 
mon stock which traded as high as $5.88 
only 2 years ago fell to a low of $1.24, 
then rebounded to $2. 15 late in April 2002. 
Overall the company’s financial picture 
is unfit for prime-time viewing. 

Meanwhile, James Slattery, a 
co-founder of CSC, continues in office as 
president and chief executive officer 
where, in 2001, he drew a $287,726 salary, 
a $200,000 bonus, a $20,244 allowance for 
his personal motorcar, and benefited from 
$7, 1 76 in company-paid life insurance pre- 
miums. Slattery received a total 
compensation package of $515,146 for 
2001 while his company hired Texas boot 
camp workers at a starting wage of $7.46 
per hour. 

On CSC’s turbulent trip from rags to 
riches to rags, Slattery never abandoned 
his preeminent business philosophy of 
enriching himself from the misery and 
misfortune of others. 

Editor s Note: CSC could stave off 
its demise if it receives a federal govern- 
ment bailout as did its competitors, CCA 
and Wackenhut. See the May, 2002, is- 
sue o/’PLN for details. | 

Sources: CSC Annual Report, 2000; CSC 
Form 10-K, December 31, 2001; CSC 
Notice of Annual Meeting of Stockhold- 
ers, October 5, 2001; The Dallas 
Observer; The Baltimore Sun; The Las 
Vegas Review -Journal; The Sarasota 
Herald-Tribune 
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W hen people think of the prison 
system, they usually think of 
adults in jail and prisons. The tens of 
thousands of children in juvenile pris- 
ons are rarely considered. In last month’s 
PLN, we reported on the abuse of juve- 
nile prisoners in Kentucky. This month, 
we report on happenings with Correc- 
tions Service Corporation, one of the 
biggest for profit prison companies in the 
U.S. that specializes in juvenile prisons. 
As many states have outsourced their 
juvenile prisons to private companies, we 
explore the intersection of greed, profit, 
child abuse and the human rights of chil- 
dren, the most vulnerable population in 
the American gulag. Upcoming issues of 
PLN will explore this topic further. 

A whole generation of legislators, 
pundits and bureaucrats have made ca- 
reers out of demonizing youth and 
pushing for more draconian punishments 
rather than crime prevention and reha- 
bilitation measures. The result is a 
growing number of imprisoned children 
being abused in horrific conditions de- 
signed to act as a feeder system into the 
adult prison system. 

Imprisoned children are uniquely 
vulnerable in that they rarely have the 
means or ability to assert or protect their 
rights. They are almost totally at the 
mercy of their captors and all too often 
their captors are a merciless bunch who 
see their young charges as little more 
than a cash cow to milk. 

With this issue of PLN we are 
pleased to add Denise Johnston as a quar- 
terly columnist to cover family and 


From the Editor 

by Paul Wright 

children issues affecting prisoners. 
Denise is the director of the Center for 
the Children of Incarcerated Parents in 
Eagle Rock, California and a longtime ad- 
vocate forprisoners’ families. If juvenile 
prisoners are the invisible prison popula- 
tion, then the children and families of 
prisoners are the invisible casualties of 
the criminal justice system. We would like 
to try to change that by regularly report- 
ing on these issues. 

In the aftermath of the September 1 1 
attacks the government assault on civil 
liberties has accelerated. In this issue we 
report on the plight of immigrants swept 
up in the government dragnet and who 
remain imprisoned almost a year after the 
attacks, even though none have been 
charged with involvement or support of 
the attacks. A small blip of success on the 
horizon is that in parts of the country ef- 
forts to censor prisoners mail to and from 
their attorneys has been largely defeated. 

Upcoming issues of PLN will report 
on the continued assault on the attorney 
client relationship. As this issue of PLN 
is going to press the government, in mid 
June, announced that a month earlier it 
had arrested Brooldyn born Jose Padilla 
and was accusing him of being a terrorist. 
Padilla is being held without charges, 
without counsel, as a military prisoner and 
the government’s position is that he can 
be detained indefinitely as an “unlawful 
combatant.” A term which has no legal 
meaning. When George Bush Jr. first ad- 
vanced the idea of trying opponents of 
American foreign policy before military 
tribunals it would supposedly be limited 


to foreign citizens. In eight months that 
silently segued into the indefinite deten- 
tion without charge or counsel of U.S. 
citizens. In the past PLN has reported on 
countries like Peru where political oppo- 
nents were tried for “treason” before 
anonymous military tribunals, without 
notice of the charges against them after 
meeting with their lawyers minutes be- 
fore the hearings and then being 
sentenced to life in prison after a one or 
two hour “trial”. The defendant’s lawyers 
were also convicted of treason based on 
their client’s alleged misdeeds. Now it 
looks like we’ll be reporting on the same 
topics here in the U.S. 

PLN is continuing to add new titles 
to its book distribution list. We will an- 
nounce new books as we add them. We 
are also committed to providing high qual- 
ity books at affordable prices. As soon 
as paperback editions are available of the 
books we carry we will start to distribute 
them as they are more affordable. We 
have just added one book on Hepatitis 
since a lot of PLN readers have written 
us with questions about the illness and 
proper treatment for it. See page 33 for 
details. 

Enjoy this issue of PLN. As always, 
we need donations to continue our work. 
If you can afford to make a donation, 
please send one to help support PLN ’ s 
publishing efforts. If you like what you’re 
reading in PLN, remember that with more 
income we can expand our page size and 
bring you still more news and informa- 
tion. Please encourage others to 
subscribe. | 
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Available ! 



2nd Edition of the Prisoner’s Guerrilla Handbook 
to Correspondence Courses in the United States 
and Canada by Jon Marc Taylor, BS, MA 
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The expanded 2nd Edition is an indispensible guide to High School, 
Vocational, Paralegal and College Courses available to prisoners. 
Included in the 2nd Edition’s 341 pages are over 250 Program 
Outlines, over 280 Diploma/Baccalaureate/Graduate Degree Pro- 
grams, 25 Cross-Referenced Indexes, and prisoner tuition rates 
and discounts. All new is infomiation on Bar Exam Qualified Law 
Schools and articles on Correctional Education. 


Prisoner Special! $25.95 

(includes, shipping) Non-prisoners add $3.00 
Send check or money order to: 

Biddle Publishing, PMB 103 
PO Box 1305 
Brunswick, ME 04011 

or order by phone 888-315-0582 


What was said about the 1st ed.: “The book was stolen right after we put it out!” Linda Hyatt, Librarian, CO Territorial Corr. Facility 
“Any prisoner seeking to begin or continue their education behind bars will find this to be an invaluable road map.” P. Wright, PLN ed. 
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Ill Treatment on Our Shores 


O n October 24,2001, Muhammed 
Butt died of a heart attack at the 
Hudson County Correctional Center in 
Kearny, New Jersey. Butt, a Pakistani na- 
tional, was detained on September 19 by 
the FBI as a suspect connected with the 
September 1 1 attacks. He was then trans- 
ferred to the Immigration and 
Naturalization Service (INS), which 
charged him with a visa violation. 

The New Jersey state medical exam- 
iner conducted a preliminary autopsy that 
showed Butt “died of natural causes re- 
lated to a heart ailment,” Emily Homaday, 
a spokesperson for the state Division of 
Criminal Justice, told The Washington 
Post. On October 1, reported The Nation, 
“Butt underwent a routine physical. His 
blood pressure and medical findings were 
normal.” However, the dentist prescribed 
a five-day regimen of antibiotics for gin- 
givitis. “That’s all he complained about,” 
county spokesman Jacob De Lemos told 
The Washington Post. 

Butt’s cell mate at the Hudson 
County facility tells a different story. On 
January 27, Cesar Munoz and Allyson 
Collins of Human Rights Watch visited 
the Elizabeth Detention Center in New 
Jersey. Both say they met with the cell 
mate, whose name the group is not re- 
leasing. Munoz says he is concerned the 
prisoner could suffer retribution for speak- 
ing out. 

Collins and Munoz say the cell mate 
told them Butt’s collapse was anything 
but sudden. “Even days before, he wasn’t 
feeling well,” relays Collins, associate di- 
rector of Human Rights Watch’s U.S. 
program. 

“What the roommate told us was he 
helped Butt fill out request forms” for 
medical attention, says Munoz, a 
Bloomberg Fellow with the group. “He 
told us Butt filled out five or six.” Butt’s 
written requests began about ten days 
before his death, Munoz was told. “He 
would fill out one and wait two days. 
When there was no answer, he’d fill out 
another one,” Munoz says, paraphrasing 
the cell mate. Butt “never got any an- 
swer.” 

On the day he died, “at around 6 
o’clock [a.m.], Butt said he was feeling 
pain,” continues Munoz. “He banged on 
the door for five or ten minutes.” Getting 


by Anne-Marie Cusac 

no response, “Butt went back to sleep. 
He never woke up.” The cell mate, say 
both human-rights advocates, found Butt 
later that morning. 

The INS denies the claims. “We have 
absolutely no information to substanti- 
ate any of the allegations being 
propagated by Human Rights Watch,” 
says Kerry Gill, an INS public affairs of- 
ficer in Newark. “This is the first we are 
hearing allegations like that.” 

The allegations of mistreatment are 
not confined to Butt’s case. Many others 
who were rounded up on orders of Attor- 
ney General John Ashcroft after 
September 1 1 claim to have been beaten, 
locked in solitary confinement, injected 
with substances against their will, or de- 
nied blankets, food, and toilet paper. Their 
allegations are generating media attention 
and prompting human rights organiza- 
tions to demand that the U.S. government 
treat the detainees in a manner that con- 
forms to international law. 

In November, Amnesty Interna- 
tional sent Ashcroft a document 
entitled “Memorandum to the U.S. 
Attorney General: Amnesty International’s 
Concerns Relating to the Post 11 Sep- 
tember Investigations.” Drawing on 
numerous interviews with detainees and 
their lawyers, the organization expressed 
concern “that many of those detained 
during the 1 1 September sweeps are held 
in harsh conditions, some of which may 
violate international standards for hu- 
mane treatment.” The memorandum cites 
“allegations of physical and verbal abuse 
of detainees by guards, and failure to 
protect detainees from abuses by other 
inmates,” as well as “reports suggesting 
that immigration detainees arrested after 
11 September are being subjected to 
more punitive conditions than before 
in some facilities” and “reports that 
people of Muslim or Middle-Eastern 
origin are treated more harshly than 
other inmates.” 

Traci Billingsley, spokesperson for 
the United States Bureau of Prisons, says 
she doesn’t “have any public informa- 
tion on any individual detainee.” But she 
denies that any prisoner in a federal insti- 
tution has been mistreated. “All inmates 
are treated in a fair, impartial manner and 
are treated in a humane way,” she says. 


Russ Bergeron is the chief press of- 
ficer for the INS. Regarding claims that 
some detainees at INS facilities were not 
fed during interrogations, Bergeron says 
such events are “the exception rather than 
the rule” and that “the policy of Immigra- 
tion and those facilities is not to withhold 
meals.” 

In response to allegations that INS 
detainees were held in isolation, Bergeron 
says, “I don’t even see that as an allega- 
tion.” Isolation, he says, “is an appropriate 
and recognized process in a detention 
environment, especially if you have an 
individual who is a subject of an ongoing 
criminal investigation, and all these indi- 
viduals are, or were at some point in time, 
the subject of a terrorist investigation.” 
The INS adds that it is against policy to 
deny blankets. 

County jails also dispute the com- 
plaints against them. 

Michael J. Wildes used to be a fed- 
eral prosecutor. He now represents five 
Israeli detainees who were stopped near 
the George Washington Bridge shortly 
after the attacks of September 1 1 . Accord- 
ing to Wildes, they were “caught horsing 
around with the backdrop of the World 
Trade Center behind them.” 

One of the five, Oded Ellner, alleges 
that he was injected with “a series of 
shots” at the Metropolitan Detention 
Center in Brooklyn. “He thought it was 
under the guise of stopping sexually 
transmitted diseases,” says Wildes. “He 
didn’t know what substance was being 
injected into him.” 

Ellner is now in Israel. He declined to 
talk in detail about his allegations. “1 can’t 
do an interview on what happened to me 
in the jail because I don’t want to remem- 
ber what happened to me in the jail,” he 
says. “All I want now is a peaceful life.” 

Wildes’s other clients allege being 
“beaten up by INS guards, and left by 
the guards to be beaten up” by other pris- 
oners, he says. “It’s unconscionable” that 
the government is punishing innocent 
people for something it “allowed to hap- 
pen” by not keeping good enough track 
of suspected terrorists living in the United 
States. 

And he has a warning for the United 
States. “As we respond to terrorists, I 
think it’s important we respond with mea- 
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sure and not in the manner of those who 
want to hurt the U.S. We must temper 
our response with justice,” says Wildes, 
“or put in jeopardy that which we’re try- 
ing to protect.” 

Steven Gordon, a New York-based 
attorney, is a member of the firm the five 
Israelis retained. (Wildes is of counsel to 
that firm.) Gordon says that the five de- 
tainees “were in solitary for two months.” 
Two of the men suffered beatings at the 
hands of guards, he says. One was Omer 
Marmari. “Guards took him out of the cell 
he was in and put him in one that didn’t 
have the video camera,” Gordon says. 
Then they “moved his body across the 
box springs, and his legs got all cut up.” 

Another detainee, Sivan Kurzberg, 
was also beaten up, says Gordon. Guards 
hit Kurzberg “about the head and body 
and pushed his face up against the wall 
for no apparent reason,” Gordon says. 

All five have been deported and are 
now in Israel. 

On F ebmary 2, F ederal District Court 
Judge Shira A. Scheindlin of Manhattan 
ordered a hearing into allegations that 
federal agents violated the rights of Jor- 
danian citizen Osama Awadallah. The 
allegations “suggest that he may have 
been the victim of coercion and intimida- 
tion,” wrote Scheindlin. News reports 
said the alleged mistreatment might be 
enough to justify dismissal of the charge 
of perjury against Awadallah. A student 
at Grossmont College in El Cajon, Cali- 
fornia, Awadallah had denied being a 
casual acquaintance of one of the Sep- 
tember 11 hijackers, something he later 
contradicted. The perjury charge could 
lead to a ten-year prison sentence. 

According to the pretrial motion that 
Awadallah’s attorney, Jesse Berman, filed 
on December 3, Awadallah “was not ad- 
vised of any rights, not Miranda rights, 
not the right to refuse to consent to 
searches of his home, not the right to 
refuse to consent to searches of his au- 
tomobiles, not his right to speak with the 
Jordanian consulate. Defendant was 
twenty-one years old and had never been 
arrested. There was no Arabic inter- 
preter.” 

At the San Diego Metropolitan Cor- 
rectional Center, the court filings say, the 
mistreatment only got worse. “Defendant, 
who is an observant Muslim, was not al- 
lowed to have a Koran. For five days, he 
was denied Muslim halal food [which 


conforms to specific dietary laws]. He was 
not allowed a shower for the first three or 
four days, and was not allowed to have 
toilet paper or soap for the first two days. 
For two days, his cell floor was flooded 
with water, preventing him from kneeling 
and praying.” 

On October 1, Awadallah was flown 
to New York, where he entered 
Manhattan’s Metropolitan Correctional 
Center (MCC). During his time there, a 
guard “pushed defendant, who was hand- 
cuffed, into a wall and into a door,” the 
complaint says. “Defendant’s hand 
started bleeding. The guard also kicked 
defendant’s leg shackles and pulled 
defendant’s head by the hair to make de- 
fendant face an American flag.” 

The document says Awadallah also 
suffered harm at the hands of U.S. Mar- 
shals, who, while transporting him to court, 
allegedly “pinched his upper arms while 
his hands were cuffed behind his back 
and attached to his feet. They kicked his 
feet in an elevator. Defendant was bleed- 
ing from his left foot and suffered 
black-and-blue marks on his arms. A su- 
pervisor marshal threatened to kill him.” 

According to court documents filed 
by Mary Jo White, U.S. Attorney for the 
Southern District of New York, “The Gov- 
ernment does not condone or lightly 
dismiss allegations of mistreatment of pris- 
oners by prison authorities The Bureau 

of Prisons addressed the defendant’s 
claims, and acknowledged that the defen- 
dant was likely bruised during his escort 
by staff, but found that none of his inju- 
ries indicated that he was assaulted or 
physically abused.” 

Awadallah was released on Decem- 
ber 13. He spent his entire ten-week 
detention in solitary confinement, says 
Berman, who characterizes some of what 
his client suffered as “torture.” “He’s a 
person who’s twenty-one years old, 
never in trouble in his life,” says Berman. 
“He had never experienced being locked 
up before, so it was very hard.” 

There are plenty of other cases. 
Shakir Baloch, a medical doctor and a 
Canadian citizen originally from Pakistan, 
was held for two months in solitary con- 
finement in a high security unit at the 
Metropolitan Detention Center in Brook- 
lyn, according to his lawyer, Joel 
Kupferman, of the National Lawyers Guild, 
and MacDonald Scott, the membership 
coordinator for the organization. For two 


weeks, both advocates claim, he was de- 
nied toilet paper. He also says that he is 
not being served halal food. 

Scott, who is also an activist with 
the Coalition for the Human Rights of 
Immigrants, says when Baloch first en- 
tered the center, guards pushed him “from 
corner to corner of the cell. They were 
throwing him back and forth from wall to 
wall.” 

One of Baloch’s big complaints, his 
representatives say, is the fact that the 
lights in his wing stay on twenty-four 
hours a day, which Baloch says interferes 
with his sleep and is psychologically dam- 
aging. 

Kareem Shorn, a member of the legal 
department at the American- Arab Anti- 
Discrimination Committee, heard from the 
wife of a detainee who had called her from 
the Mecklenburg County Jail in Charlotte, 
North Carolina. He told her that “all immi- 
gration detainees from Arab countries 
being held for the INS by the facility were 
rounded up and placed in a separate room. 
The detainees were then completely 
stripped of their clothes before what he 
described as ‘cold air’ was blown onto 
them,” Shora recounts. 

The Mecklenburg County Sheriff’s 
Office acknowledges that other people at 
the facility have heard the same allega- 
tion but denies it has any validity. “That’s 
just a rumor,” says Julia Rush, director of 
communications. “We don’t treat our in- 
mates like that.” 

Waheed Khalid is the vice president 
of HELP (the Human Rights Education 
and Law Project), an organization formed 
in the wake of September 1 1 to educate 
the public and provide legal assistance 
to detainees. “We’ve been monitoring the 
detainees in New Jersey, mostly in 
Passaic and Hudson Counties and 
Middlesex,” he says. “Almost everybody 
said they were taken to 26 Federal Plaza 
in New York City — the INS building, the 
federal building there. The place where 
they were kept was very, very cold. Ev- 
erybody said it was extremely cold. They 
could not even sleep for a moment. When 
they asked for blankets, they were re- 
fused.” 

Khalid says he heard allegations of 
denials of blankets from “at least two 
dozen” people. 

Another detainee, a forty-one-year- 
old small business owner from 
Newburyport, Massachusetts, asks that 
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his name not be used because he is in the 
process of applying for his green card. 
He claims that when he was interrogated 
(the day “that I went through Hell’’), he 
did not have access to food for more than 
twenty- four hours. On Thursday, Novem- 
ber 29, IN S agents “came over here at 5 :30 
in the morning, asked me to come” with 
them. He cooperated, and, he says, the 
agents took him to the JFK federal build- 
ing in Boston. There, both the INS and 
the FBI asked him questions, he says, and 
he was not fed until the following morn- 
ing. He gives a charitable interpretation 
of that event, saying simply, “I believe 
someone forgot to bring food.” 

For this particular detainee, the haz- 
ards of lockup seemed to decrease as time 
went on. “At the beginning, when 1 got 
in [to the Intake Service Center in 
Cranston, Rhode Island], I didn’t have 
any blankets. I had two sheets and a 
towel.” After two weeks and requests 
from his attorney, however, he got both 
blankets and a pillow. “I was lucky,” he 
says, noting that others didn’t have pil- 
lows. He was released after a month in 
detention. 

His girlfriend (who also asked that 
her name not be used, since she is men- 
tioned in his green card petition) is less 
charitable in her analysis of the federal 
government’s behavior. 

“This is a man that wouldn’t hurt a 
flea,” she says. “He was exiled from Iran 
when he was twelve. He came from a very 
prominent family. When the Ayatollah 
took over, that was it.” She notes that her 
boyfriend has not married during his time 
in the United States, though he could 
easily have done so to get citizenship. 
“He did everything right. And still they’re 
nailing him. These aren’t scumbag people 
they’re picking up. They’re highly edu- 
cated people, and they love this country. 
They’re an asset to this country. If this 
were going on in another country and 
these were American citizens, they would 
be considered hostages.” 

Noting that her boyfriend’s business 
suffered during his detention, she is furi- 
ous with the way the government’s 
behavior, and some of the media’s re- 
sponse, has led people to believe that the 
detainees are all dangerous. “The way the 
media portrays it, these are potential ter- 


rorists,” she says. “It’s slander. Who is 
going to associate with my boyfriend if 
they know this? There are so many reper- 
cussions for these guys that it’s not 
funny. It’s a disgrace to our country.” 

Some of the detainees claim that other 
prisoners beat them up. They also raise 
questions about the complicity of the 
guards charged with their care. 

Uzi Bohadana found trouble wait- 
ing for him at the Madison County Jail 
in Canton, Mississippi. Bohadana, a 
twenty-four-year-old Israeli citizen 
who lives in Hollywood, Florida, was 
arrested on September 14, says his at- 
torney, L. Patricia Ice. “INS alleged he 
was working for wages without autho- 
rization,” she says. 

Bohadana says he was driving a 
truck at the time. The FBI picked him up 
at a Canton storage facility “on an allega- 
tion that I’m a suspect of the bombing,” 
he says. The Bureau then transferred 
Bohadana to the Madison County Jail for 
the weekend. 

At the jail, says Ice, Bohadana was 
put in a cell with prisoners who were there 
on criminal charges. 

“After two days, [the other inmates] 
decide I’m a terrorist, for some reason,” 
says Bohadana. He ended up with a bro- 
ken jaw and seven stitches on the right 
eye, he says. “I was hospitalized for two 
days to make the surgery.” Ice says 
Bohadana had to have his jaw wired. 

Bohadana believes he may have 
been set up for the beating. “I don’t 
know who told them because no one 
knew that except the guards. Figure it 
out by yourself,” he says. Before the 
attack, a guard had been constantly on 
duty outside the cell, says Ice. “The 
guard disappeared for an hour during 
the attack,” she says. “It was one hour 
before the guard found him.” 

The Madison County Jail referred 
my request for comment to their lawyer, 
who did not return repeated calls. 

Hasnain Javed landed in the Stone 
County Correctional Facility in Wiggins, 
Mississippi. “He is nineteen years old,” 
says Mary Howell, his attorney. Accord- 
ing to Howell, on September 19, Javed 
was “on his way back to New York. He 
had been visiting family in Houston.” 
When the bus stopped in Mobile and 
border patrol agents checked out the rid- 
ers, Javed was arrested for having records 
that were out of date. 


At the Stone County Correctional 
Facility, says Howell, the other prisoners 
somehow learned he was Pakistani. Javed, 
she says, didn’t tell them. The inmates 
“began to call him bin Laden and started 
to push him around,” says Howell. 
Through an intercom, Javed made con- 
tact with a guard. Howell says he cried 
and begged for help. “They proceeded 
to beat him, they stripped him naked.” 
Javed ended up with a chipped tooth, 
broken ribs, and a ruptured eardrum, 
Howell says. 

“I visited him on Friday [September 
21]. His tongue was swollen to about 
twice the size of a normal tongue. It was 
blue and had abrasions.” That day, she 
claims, was the first time Javed received 
an offer to see a doctor. 

Officials at the Stone County Cor- 
rectional Facility dispute the allegations. 
“He got into an altercation with the other 
inmates,” says Sheriff Mike Ballard. In the 
version Ballard tells, Javed brought the 
beating on himself. “He made derogatory 
remarks about the United States. I’ll say 
exactly what he said: ‘I’m glad the World 
Trade Center got bombed.’ “ Then the 
other prisoners began chasing him, claims 
Ballard. 

Ballard also says that Javed was “the 
first one to pass any blows. He picked up 
a broom handle and hit one of the guys 
who was chasing him.” Ballard claims “it 
was less than five minutes before it was 
broken up” and that Javed was promptly 
“given medical attention.” 

Ballard says investigations by both 
the correctional facility and the FBI bear 
out this version of events. The FBI says 
the case is still under investigation. 

The Bush Administration has not 
been eager to let lawyers or human rights 
activists have access to prisoners and as- 
certain the conditions of their treatment. 
For months, it blocked the requests of 
Human Rights Watch and Amnesty In- 
ternational to visit and interview 
government detainees. According to a 
December 14 press release, Human Rights 
Watch “requested permission to visit the 
facilities because it was concerned by 
reports of inappropriate treatment and 
infringement on detainees’ rights. . . . In- 
terviews with former detainees and with 
attorneys representing detainees have 
reinforced those concerns.” 

The INS district director in Newark, 
New Jersey, informed Human Rights 
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Watch that it would not be allowed ac- 
cess to the Hudson County Correctional 
Center because of the “extraordinary” cir- 
cumstances. In a turnaround, the INS 
announced on January 30 that monitor- 
ing groups would be allowed access to 
the New Jersey facilities, and several, in- 
cluding both Human Rights Watch and 
Amnesty International, visited two de- 
tention centers on February 6. 

As a result of that visit, “we’ve re- 
ceived several allegations of verbal and 
physical abuse by guards at Passaic,” 
says Angela Wright, the organization’s 
USA researcher. Wright mentions one 
detainee “who said he was hit and an- 
other who said he was slammed against 
a wall.” She also says detainees at Passaic 
made allegations “that dogs have been 
used to intimidate” them. The INS’s Gill 
says the allegations are too broad to com- 
ment on. 

The U.S. Bureau of Prisons has al- 
lowed neither Human Rights Watch nor 
Amnesty International to visit the New 
York City detention centers. “Recent 
events require that MDC Brooklyn fo- 
cus on operating in a manner that is as 
safe, secure, and orderly as possible,” 
says a January 31 letter from Warden 
Dennis W. Hasty to Rachel Ward, Am- 
nesty International USA’s researcher on 
the September 1 1 probe. “Unfortunately, 
this has required minimizing activities not 
critical to the day-to-day operations of 
the institution. Therefore, I must deny 
your request at this time.” 

Ward says the lack of access to the 
Metropolitan Detention Center worries the 
organization, since it has “serious con- 
cerns” about treatment there. “They really 
ought to open it to scrutiny,” she says. 

Not only is the government ob- 
structing investigations into the 
conditions of living detainees, it is also 
busy denying requests for more infor- 
mation about the circumstances 
surrounding the death of Pakistani citi- 
zen Muhammed Butt. 

Six days after Butt died. Human 
Rights Watch wrote to the government, 
asking for details about his treatment and 
the cause of his death. According to 
Allyson Collins, the organization sought 
“information about the medical screen- 
ing he received when he arrived” and 
“any conflicts of any kind with other de- 
tainees.” The group wanted to know if 
he was a troublemaker whom the prison 


officials might have been tempted to ne- 
glect. Human Rights Watch also asked 
for a copy of his autopsy, information on 
any medications he was taking when he 
arrived, any complaints or requests for 
help he made while he was detained, what 
dental work he had done, and whether he 
had seen a doctor during his detention. 

The INS response, if you can call it 
that, came on December 6. The INS de- 
clined to provide any information 
regarding Muhammed Butt, “due to laws 
relating to privacy.” And it denied that it 
is withholding information on his death. 

The letter, which came from INS head- 
quarters in Washington, D.C., gets more 
bizarre when it suggests the group con- 
tact the Hudson County INS office for 
any further information concerning Butt. 


“When you contact the District Director, 
please be sure to have written consent 
from Mr. Butt stating that the office is 
able to release information concerning his 
case to you,” it advises. “This statement 
should contain his name and your name 
and his alien number along with his writ- 
ten signature.” 

“I am perplexed by the INS’s sug- 
gestion that we obtain the signature of a 
man who has died,” responded Collins. 
“The death of a detainee is a very serious 
matter, and we urge the U.S. government 
to investigate it fully.” | 

Anne-Marie Cusac is Managing Editor 
of The Progressive. This article first ap- 
peared in The Progressive and is 
reprinted with permision. 


New Jersey Goes on-Line with Sex 
Offender Website 


A federal district court in New Jer- 
iey has denied sex offender 
plaintiffs Motion for Preliminary lnjunc- 
tion Relief seeking to prevent 
implementation of New Jersey’s (NJ) 
Internet sex offender registry, but 
barred the listing of the offenders’ 
home addresses. On November 7, 2000, 
NJ’s electorate approved a public ref- 
erendum to amend the state’s 
constitution allowing disclosure of sex 
offender registry information to the 
general public. 

In effect, the amendment sought to 
expand New Jersey’s Megan’s Law, which 
required designated sex offenders to fur- 
nish the local police with their name, social 
security number, age, race, sex, date of 
birth, height, weight, hair and eye color, 
exact address of legal residence, and date 
and place of employment. 

The registry information, under 
Megan’s Law, is not made available to 
the general public absent the signing 
of a waiver stating the information will 
not be disclosed to anyone outside the 
obtainer’s household or used to harass 
or discriminate against he offender, but 
the information must be distributed to 
persons likely to encounter the of- 
fender. 

The classes of persons or organiza- 
tions to whom this information must be 
distributed depends upon the offender’s 
classification as a low, moderate, or high 


risk of re-offending. The amendment 
places on the website the registry’s in- 
formation on all high risk and, upon court 
order, moderate risk offenders. 

The Court rejected the offenders’ 
Ex Post Facto challenge, holding the 
law was of a civil nature. After a 
lengthy discussion, the Court held the 
offenders had a right to privacy in keep- 
ing their home addresses from being 
disclosed to the general public. The 
Court and the Third Circuit Court of 
Appeals had previously upheld 
Megan’s Law in part because offend- 
ers’ home addresses were not available 
to those who did not have a particular 
need for it. In denying the injunctive 
relief the Court barred the unlimited 
disclosure of the offenders’ home ad- 
dresses on the website. 

On February 20, 2002, the New Jer- 
sey State Police launched, at 
www.njsp.org, its sex offender website. 
The site contains information on 219 
people, which represent about 9% of 
the offenders who may eventually be 
listed. The site contains less than 3% 
of NJ’s 7,903 registered sex offenders. 
The case is still pending review in the 
Third Circuit, and a related case is pend- 
ing in the Supreme Court. See: A. A. v. 
New Jersey, 176 F. Supp. 2d 274 (D.N.J. 
2001 ). ■ 

Additional Source: Newark Star Ledger 
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Florida Guards Murder Another Prisoner, 
Get Another Acquittal 

by David M. Reutter 


A state jury has acquitted three 

•ZYFlorida prison guards in the 
murder of death row inmate Frank Valdes. 
The guards, Captain Timothy Thornton, 
Sgt. Jason P. Griffis, and Sgt. Charles A. 
Brown, were exonerated of second-degree 
murder, conspiracy to commit aggravated 
battery on a prisoner, official misconduct, 
and accessory to felony murder. Despite 
taking months to select a jury and four 
weeks of trial, the jury rendered its deci- 
sion in only 3 14 hours. The jury’s 
decision was a result of the paltry job done 
by the prosecution, the jury’s composi- 
tion, or perhaps both. 

Valdes was on death row at Florida 
State Prison (FSP) for killing a guard while 
trying to free another prisoner being 
transported from Glades Correctional In- 
stitution to a doctor’s office in West Palm 
Beach. The area around FSP is home to a 
small rural community that relies upon the 
$ 1 00 million economic impact provided by 
the employment of 3,000 people who work 
at the areas five prisons. Of the 11,079 
potential jurors available in Bradford 
County, over 3,000 were called to the 
courthouse for possible selection in the 
Valdes murder trial. With only three ju- 
rors chosen, of the six jurors and five 
alternates to be selected, only 55 poten- 
tial jurors remained in the pool. Of those 
55, 25 had links to the Florida Department 
of Corrections (FDOC). After ending the 
most arduous jury selection in Florida 
history, the prosecutor, Greg McMahon, 
announced the jury contains “a good 
cross section of the community.” That 
“cross section” resulted in a panel of five 
men and one woman, which includes four 
retirees. The average age was 56. 

Despite the prosecution proclaiming 
it worked hard to keep the jury free of the 
FDOC’s pervasive influence in the area, 
the “good cross section of the commu- 
nity” had to include seating a retired 
FDOC corrections lieutenant, who super- 
vised the second shift at a different 
prison. “He can be balanced,” said 
McMahon. Apparently, McMahon felt 
the retired lieutenant’s loyalty to his col- 
leagues within Florida’s Iron Triangle 
would be extinguished because of the 
situation that surrounds his wayward 


son, who is serving a 714 year federal sen- 
tence for a drug charge. Perhaps the 
prosecution’s heart was not into obtain- 
ing a conviction. 

Valdes, after all, was an unsympa- 
thetic victim in the public’s eyes. Besides 
being sentenced to death for killing a 
guard, he was an uncooperative outspo- 
ken prisoner. He refused orders to shave, 
participate in counts, or to sign forms. 
He filed numerous grievances, com- 
plained of late mail, and needed vegan 
meals, then later, non-vegan meals. He 
slashed another prisoner and threatened 
guards with a homemade knife. However, 
in guards’ eyes, Valdes’ greatest sin was 
in threatening to inform the media about 
the beatings of other prisoners. 

On July 3, 1999, five prisoners as- 
saulted guards at Hamilton Correctional 
Institution. The next day, the Hamilton 
Five were transferred to FSP’s X wing. A 
week later, one of the guards involved in 
the assault had a miscarriage. Soon there- 
after, attorney’s, relatives, reporters, and 
a federal judge received reports that 
guards on X wing were terrorizing the 
Hamilton F ive. One of those five, Willie 
Matthews, received a broken jaw from 
Brown, and he filed an emergency griev- 
ance pleading for an investigation “before 
we are killed.” That grievance was de- 
nied as improperly filed, for no irreparable 
harm was demonstrated, or so the war- 
den said. That same day, Valdes was 
escorted to the library, and in an agitated 
state approached prisoner Robert Krebs 
requesting assistance in contacting news- 
papers about the beatings. Keebs 
testified that Valdes told him guards 
threatened to kill him when the warden 
went on vacation. 

FSP is the worst prison in Florida. It 
has had a well documented history of 
brutality, assaults and murders going back 
to the early 1970’s. Since that time, FSP 
has become a complete lock down facil- 
ity, and X wing (renamed Q wing) is the 
end of the road for Florida prisoners. X 
wing resembles a dungeon with its dual 
steel doors, and it is the muggiest wing in 
the prison with its low ceilinged 
unairconditioned atmosphere. Tempera- 
tures in the summer are regularly over 1 00 


degrees, and attitudes on all sides be- 
come uncooperative. 

On July 16, 1999, Valdes was beaten 
by guard Montraz Lucas as discipline for 
threats he made to Lucas. That night, 
Valdes told other prisoners Lucas broke 
hisjaw. In October, 2001, ajury acquitted 
Lucas of that assault. On July 7, 1999, 
shortly after 8 a.m., Lucas confronted 
Valdes, but Valdes did not respond to his 
taunts. Lucas called Capt. Thornton, and 
20 minutes later Thornton maced Valdes, 
which was repeated 20 minutes thereaf- 
ter. The only sound on X wing for the 
next 20 to 30 minutes was Valdes gag- 
ging. Then the extraction team arrived. 

Guard Raymond Hanson testified for 
the state that he entered the cell and hit 
Valdes with a stun shield. Valdes went 
into the fetal position trying to protect 
himself as much as possible from the on- 
slaught he knew was coming. After 
Hansen inadvertently stunned another 
guard with the shield, he exited the cell. 
But Griffis, Brown, Sgt. Robert Sauls, 
and Sgt. Andrew Lewis entered the cell 
and began stomping and beating 
Valdes, who never responded or fought 
back. Prisoner Dallas Price testified, “I 
heard something hit the floor. ... It was 
like dropping a slab of beef from 5 feet 
in the air.” 

After the prolonged beating, Valdes 
was loaded unconscious onto a cleaning 
cart and taken to the prison’s medical unit. 
He was examined by nurse, Jimmie Burger, 
(now serving 20 years for sexual battery 
on a victim younger than 12), who said, 
“I didn’t consider [Valdes] to be in pain, 
even though he was moaning and groan- 
ing.” Around 10:50 a.m. Burger medically 
cleared Valdes, and guards took him to 
another cell on X wing. Shortly after 3 
p.m., Valdes was found blue, cold, and 
not breathing in his cell. He was pro- 
nounced dead at a local hospital at 4: 18 
p.m. 

The cover up began immediately. 
The guards sent a prisoner to clean up 
the blood from Valdes’ cell. They then 
contacted their union’s, the Police Be- 
nevolent Association, representative, 
who sent attorneys to the prison to meet 
the guards. The guards huddled with 
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these attorneys, got their stories to 
match, and were advised how to write 
their reports in the prison’s visitation 
area. Thornton reported he saw Valdes 
launching himself off of his cell bars onto 
his steel bunk. At trial, this turned into a 
defense that Valdes’ injuries were self- 
inflicted. That defense was soon 
abandoned after the testimony of two 
doctors, who performed two separate 
autopsies on Valdes. They compared his 
injuries to that sustained in a car or plane 
crash. They said there was no question 
Valdes was stomped to death. His inju- 
ries: a broken nose; a jaw broken in two 
places; a broken collar bone, shoulder 
and sternum; 30 fractures on 22 ribs; four 
broken vertebrae; and a crushed testicle. 
One doctor demonstrated how those in- 
juries had to be inflicted: He jumped into 
the air and pounced on the ground with 
both feet. Boot marks that matched 
Brown’s boots were found on Valdes’ 
face, chest, and back. 

Despite this testimony, and the jury 
taking a tour of X wing, the paltry job of 
the prosecutor doomed a conviction. 
McMahon pursued a theory that guards 
killed Valdes when they brought him to 
the new cell and beat him for a prolonged 
period. The problem is, that theory is 
contradicted by the only eyewitnesses, 
prisoners on X wing, who said a pro- 
longed beating did not occur in that cell. 
Those witnesses had obvious credibil- 


ity problems already. The bigger prob- 
lem, however, is that the prosecution failed 
to establish that the beating inflicted by 
the guards on trial killed Valdes. The state 
charged five other guards with Valdes’ 
death, to be tried later, and the guards 
currently on trial blamed those awaiting 
trial for Valdes’ death. The defense was 
presented by one of the area’s top crimi- 
nal defense lawyers, Gloria Fletcher, and 
the PBA spent about $750,000 on their 
defense. 

After the acquittal, the U.S. Justice 
Department announced that it was inves- 
tigating civil rights charges against the 
guards, and, in light of the acquittals al- 
ready handed down, the State dismissed 
all charges against the other five guards. 
The Valdes acquittal marks the second ac- 
quittal of Florida guards in the beating 
death of a prisoner; PLN also reported 
the acquittal of guards in the death of a 
Zephyrhills Correctional Institution pris- 
oner. [PLN, July 1999], 

The Florida juries, which contain a 
“good cross section of the community,” 
have sent their message to Florida’s 
prison guards: As long as you are a guard 
and kill a prisoner on duty, we will acquit 
you. Sadly, it seems forgotten that “an 
injustice anywhere is a threat to justice 
everywhere.” | 

Source: St. Petersburg Times; Palm 
Beach Post. 


No 85% on New Jersey 
Murder Conviction 


T he Supreme Court of New Jer- 
sey has affirmed an Appellate 
Division’s holding that the No Early Re- 
lease Act (NERA), N.J.S.A. 2C:43-7.2, 
does not apply to murder. The justices 
evenly split on this case of statutory con- 
struction. 

Murder is the only crime for which 
life imprisonment is an available ordinary 
sentence in New Jersey (NJ). NERA, 
though, fails to define what constitutes 
85% of life for the purpose of applying 
NERA’s parole ineligibility period. The 
court cited numerous cases showing due 
process requires a defendant is entitled 
to know, with reasonable exactitude, the 
penalty for the criminal charge to be de- 
fended against. 

The Attorney General argued NJ pa- 
role law makes all prisoners parole 


ineligible for one-third of the maximum 
sentence imposed. That law makes life 
sentences parole ineligible until after 25 
years have expired. Therefore, the maxi- 
mum must be 75 years, and parole 
ineligible under NERA for63.75 years. 

The Court found NERA’s failure to 
include a provision of eligibility for life 
sentences suggests the legislature did 
not intend NERA to apply to murder. To 
hold otherwise would create the poten- 
tial that any murder prosecution 
defendant could contend a statutory am- 
biguity exists creating an uncertainty of 
the penalty. The Court held that before 
NERA can apply to murder the legisla- 
ture must amend it to reflect its intention 
and eliminate the ambiguity. See: State v. 
Manzie, 168 N.J. 1 13, 773 A.2d 659 (N.J. 
2001 ). ■ 
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The Parents’ Project 

by Denise Johnston and Michael Carlin 


A ccording to the U.S. Department 
of Labor, more than 25% of the 
nation’s adult population lives with a 
criminal record for a substantial portion 
of their lives. The majority of these adults 
are parents. The Center for Children of 
Incarcerated Parents estimates that there 
are over 1 .8 million parents who are pris- 
oners in the U.S., more than twice that 
number who are probationers or parol- 
ees, and several times that number who 
have been incarcerated for some period 
during the lifetimes of their minor chil- 
dren. 

Prisoners and former prisoners know 
that family involvement in the criminal 
justice system has multiple and costly 
consequences — for parents, for children 
and for society. 

Major Consequences of 
Parental Incarceration 

The most serious consequence of 
parental incarceration for parents and 
children appears to be the dissolution 
of family bonds. Families of prisoners 
come permanently apart as the result 
of 1) lack of services to address pre- 
existing family problems and issues, 2) 
lack of supports for maintenance of 
existing family relationships during 
and after parental incarceration, and 3) 
legal and legislative barriers that pre- 
vent families from retaining or regaining 
child custody. 

1) Lack of family support services. 
As many as 56% of incarcerated fathers 
and 36% of incarcerated mothers did not 
live with any of their children prior to their 
incarceration. Most of these prisoners 
have children by two or more partners 
and this situation represents an insur- 
mountable barrier to “family 
reunification” in the sense of parents and 
their children all living together again. Al- 
though these circumstances appear to be 
the norm among the families of incarcer- 
ated parents, there are virtually no prison- 
or community-based services designed 
to address ruptures in family relationships 
that occurred prior to incarceration. As a 
result, parental incarceration is often the 
last stage in a long process of family dis- 
solution. 

2) For other prisoners, and particu- 
larly the 20% of parents who lived with 


all of their children prior to incarceration, 
obstacles in each of the following areas 
greatly reduce the likelihood that they will 
be reunited with their children after re- 
lease: 

• Assistance in locating their chil- 
dren and/or information about children’s 
status 

• Parent-child visitation 

• Telephone calls 

• Services and supports for healthy 
child development 

• Preservation and support services 
for families in the community 

• Preparation of prisoners as par- 
ents for release from incarceration 

• Preparation of prisoners and their 
families for family reunification 

• Assistance to and support for par- 
ents seeking housing, welfare and/or 
employment following release from incar- 
ceration 

3) Legal and legislative barriers to 
preservation of families involved in the 
criminal justice system occur in the child 
welfare (foster care), Family Court and 
child support enforcement systems. 

Although less than 5% of all prison- 
ers have children in foster care, a majority 
of the parents of families involved in the 
child welfare system appear to be in- 
volved in the criminal justice system as 
well. Prisoners with children in foster 
care are at a significant disadvantage as 
a result of the Adoptions and Safe Fami- 
lies Act [ASFA] of 1997. ASFA requires 
that children be given a “permanent 
placement” within 12 months after en- 
tering the foster care system. Where 
placements inside the family are un- 
available or unacceptable to the child 
welfare authorities, children of prison- 
ers — and particularly very young 
children (under three) — are highly likely 
to be permanently removed from the cus- 
tody of their parents and placed for 
adoption. 

While incarcerated parents with 
children in foster care are at an extreme 
disadvantage, prisoners whose child 
custody issues are within the jurisdic- 
tion of the family courts face their own 
challenges. For example, correctional 
facilities are not required to release pris- 
oners for or provide them with 
transportation to family court hearings. 


Similarly, many family court systems do 
not automatically provide legal coun- 
sel for parents in child custody or 
visitation matters that are under the ju- 
risdiction of the Family Courts. 

Recent state and local child support 
initiatives have resulted in a variety of 
challenges for incarcerated parents. The 
procedures for obtaining child support 
often create or require an adversarial re- 
lationship between parents. In addition 
to creating a further barrier to parent-child 
contact during parental incarceration, 
child support requirements are often ap- 
plied to current and former prisoners who 
do not have the legal resources to chal- 
lenge or modify them. 

Other Consequences 

Due to the historical lack of interest 
in the family issues of criminal offenders, 
other consequences of parental incarcera- 
tion, and particularly those for children, 
have not been completely identified. The 
lack of information about children ofpris- 
oners is of critical importance as they are 
“discovered” and become potential tar- 
gets of public and private funding to 
service agencies. To a great extent, what 
the children need and which services will 
“work” for them are unknown. 

The Center for Children of 
Incarcerated Parents 

The Center for Children of Incarcer- 
ated Parents represents a unique 
approach to the issues of families in- 
volved in the criminal justice system. The 
Center was co-founded by and is largely 
staffed by formerly incarcerated parents; 
over the past 13 years, more than 12,000 
clients have received the Center’s educa- 
tional, family reunification, therapeutic 
and technical assistance services. In ad- 
dition, the Center has conducted more 
than a dozen major research projects on 
children of criminal offenders and their 
families. The developmental perspective 
and relationship-based practice charac- 
terize all of the Center’s services, 
including: 

• The CCIP Clearinghouse, a collec- 
tion of over 3,500 documents and audio 
visual items offered free of charge to pris- 
oners and their families, and at cost to all 
other users. 
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• The Child Custody Advocacy Ser- 
vices [CHICAS] Project, which assists 
incarcerated parents and their families to 
retain or retain child custody. 

• The Prison Parents’ Educational 
Project [PPEP] and the Reclaiming Par- 
enthood Project [REPP] annual 
correspondence courses offered to pris- 
oners nationwide. 

• The MotherRight and FatherRight 
Projects, multi-component projects fo- 
cused on healthy relationships and based 
in selected Southern California correc- 
tional sites. 

• The MIRACLE Project, a pro- 
gram that offers Early Head Start home 
visiting services to pregnant, jailed 
women during their incarceration and 
after their release in the community for 
up to 3 years. 

• The Attachments Project, a project 
serving women prisoners living with their 
children in residential, mother-child cor- 
rectional facilities. 

In addition, the Center offers tech- 
nical assistance and professional/staff 
training to direct service and correctional 
agencies across the U.S. 

ThePZJVParents’ Project 

In collaboration with PLN , the Cen- 
ter will offer a quarterly column on topics 
of interest to prisoners who are parents. 
We will be writing about the barriers pris- 
oners face in communicating with. 


visiting, parenting, and maintaining cus- 
tody of their children. We will be 
presenting current and previous research 
on the issues of parental incarceration, 
as well as our conceptual framework for 
understanding those issues. We will be 
examining recent policy initiatives that 
will impact the children of current and 
former prisoners, and the areas — like child 
custody and child support — where ad- 
vocacy on behalf of the families of 
incarcerated parents is badly needed. 
We will be writing about the challenges 
facing special groups of incarcerated 
parents, including lifers and parents on 
death row. We will be identifying and 
describing useful services that are 
available for prisoners and their chil- 
dren, as well as initiatives that 
prisoners can take to develop services 
where none exist. 

We will do all this as well-educated, 
highly skilled and extensively experienced 
professionals who are also former pris- 
oners, and we will write from the 
perspective and voice of parents who 
have been separated from our own chil- 
dren by incarceration. | 

Denise Johnston is co-founder and Ex- 
ecutive Director of the Center for 
Children of Incarcerated Parents. 
Michael Carlin is a Program Associate 
of the Center and coordinates the 
FatherRight Project. 


Prisoner’s Guerrilla Handbook to Correspondence 
Programs in The United States and Canada , 2 nd Ed. 
by Jon Marc Taylor, Biddle Publishing Co., 2002, pb. 341 pages 
Review by Hans Sherrer 


A ll across the country DOC edu- 
cational programs available to 
prisoners are being reduced or eliminated. 
That dire situation is compounded by the 
increasing denial of ready access by pris- 
oners to information about outside 
educational opportunities. The recently 
released 2 nd Edition of the Prisoner’s 
Guerrilla Handbook to Correspon- 
dence Programs goes a long way to 
helping fill the educational black hole 
many prisoners find themselves in. 

The book provides contact informa- 
tion and an outline of the courses offered 
by over 250 educational providers, in- 
cluding many major universities. The 
book includes information on high 


school, vocational, paralegal, law, college 
and graduate courses. 

The book has many useful tips and 
articles for the proactive prisoner, includ- 
ing how to acquire a college degree for 
less than $2,000. The Prisoner s Guerrilla 
Handbook to Correspondence Programs 
is an invaluable resource for any prisoner 
willing to work to improve their educa- 
tion so they can have a better chance to 
get a good job and create a life for them- 
selves after their release. 

Ordering info: Biddle Publishing Co., 
PO Box 1305, PMB 103, Brunswick, ME 
04011. Prisoner price: $25.95 (includes 
shipping). Non-prisoners add $3. Or or- 
der byphone: 1-888-315-0582. | 


Ht Prisoner Services 

- ! ' i - ■ Attn: Jill 

PO Box 664 

111 || Englishtovvn, N.J. 07726 

WWW.PrisonerserYices.Coin 

Do you want a woman to write you 
sensual letters, even send you a photo? 
Maybe you are looking for Free legal 
help, or are you an artist who wants to 
show your work. Need stuff typed up? 
What about Free books or free 
magazines. Do you need addresses of 
support groups? We also offer 
personal ads on the web starting as low 
as $14.95, 200 to 600 words. 1 to 6 
photos, earn money, win money & so 
much more. Join our family. Send us 
$2.50 or 10- 37cents stamps with a 
SASE and we’ll send you our 
information packet valued at over $10, 
plus you’ll get your $2.50 back with 
any of our services. The info pack has 
our resource list with 100’s of 
addresses, Free legal help sources, a 
tip sheet to save $100’s on phone calls, 
our newsletter plus all you need to 
know about the services we offer. 
We’re the best friend a prisoner could 
have guaranteed. 


Call Tel: (323) 290-1183 or 
Today! (866) 480 R1DE < 7433 ) 


Do you ha\'e loved ones who 
are incarcerated? Are you 
in need of transportation 
services? 



The Advocates Group 

www.advocatesgroup.org 

Business Hours: 
Tuesday-Saturday 
8:00am-6:00pm 

Mail to: 

Post Office Box 8659 
Los Angeles, CA 90008 
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Courts Retain Power To Grant TROs Under PLRA 


T he District of Columbia (DC) 
Court of Appeals has vacated a 
district court ruling on the merits of a pris- 
oner lawsuit where the district court also 
found that the prisoner plaintiffs failed 
to exhaust administrative remedies prior 
to filing suit. 

Louis Johnson, Isadore Gartrell, Carl 
Wolfe, and Roddy McDowell are all DC 
prisoners who are legally required to be 
in custody of the Federal Bureau of Pris- 
ons (BOP) but are in custody of the 
Virginia Department of Corrections 
(VDOC). Due to insufficient space, both 
BOP and DC contracted with VDOC to 
house DC prisoners. The prisoners are 
of Rastafarian or Sunni Muslim faith and 
have strong religious beliefs about 
beards and hairstyles for men. 

On November 15, 1999, VDOC Pro- 
cedure DOP 864 took effect, banning 
beards, collar-length hair, and other hair- 
styles, with strong penalties imposed for 
violations. Force may be used to compel 
compliance. Jackson and Wolfe began 
the grievance process. All four men were 
granted, a temporary restraining order 
(TRO) by the district court. No plaintiff 
completed the grievance process. VDOC 
responded by screening DC’s 
Rastafarian and Sunni Muslim prisoners 
and transferring them to BOP custody. 

Plaintiffs filed suit under §1983, ar- 
guing that DOP 864 violated the First 
Amendment and Religious Freedom 
Restoration Act (RFRA). They also ar- 
gued that VDOC had no compelling 
interest in the policy and did not use the 


MARY’S MAGIC 

Hello. I’m Mary. I have an 
incarcerated son and feel 
your struggles. I know how 
important it is to send nice 
gifts to your loved ones. Send 
for my catalog and see what 
services I offer (no pen pals). 
SASE - get 500 coupon for 
next order. 

Mary’s Magic 
Post Office Box 80291 
Rochester, Michigan 48308 
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least restrictive means to avoid violating 
religious rights. BOP raised the exhaus- 
tion issue after the TRO was granted. 

The case was dismissed at trial be- 
cause Plaintiffs failed to exhaust 
administrative remedies. However, be- 
cause “... considerable resources [had 
been] devoted to the presentation of evi- 
dence^]” the district court also ruled on 
the merits of the case. Plaintiffs timely 
appealed as issues the claims (1) that 
PLRA’s exhaustion requirement did not 
apply to them, both because the case was 
brought under RFRA and because ex- 
haustion was not timely raised as 
defense; (2) that the PLRA contains an 
irreparable harm exception to exhaustion; 
and (3) that Jackson and Wolfe exhausted 
their available remedies. 

Extensively quoting the district 
court’s opinion, the appeals court re- 
jected all of Plaintiffs’ issues. Even if 
RFRA is the basis of the suit, prisoner 
suits dealing with conditions of confine- 
ment are subject to PLRA’s exhaustion 
requirements. Further, it was held not to 
be error for the district court to allow the 
exhaustion question to be raised late. The 
court also held that PLRA has no irrepa- 


A private company, MgtGP Inc., 
was awarded a $1.5 Million 
contract in 1997, and a four-year renewal 
in January 1997 worth $615,000 forthat 
year alone, to run Kansas’s Reno County 
Jail Annex, in May 2001, Reno’s Sheriff, 
Larry Leslie, pled innocent to 34 counts 
of bribery. Also pleading innocent to 
bribing Leslie was MgtGP ’s co-founder 
and treasurer, Gerald Hertach. MgtGP 
was named as a defendant. Leslie and 
Hertach are free on a $300,000 bond. 

Hertach had previously received a 
fee for renting and operating a dormitory 
at the State Fairgrounds where non-vio- 
lent prisoners served their sentences. 
When the agreement with the fair- 
grounds ended, the county renovated a 
building next to the courthouse to serve 
as an annex to the jail. Leslie recom- 
mended MgtGP to county commissioners 
saying it would be cheaper than hiring 
more county employees. 

According to state records, MgtGP 
was incorporated just 13 days before the 
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rable harm exception to exhaustion, be- 
cause PLRA does not extinguish federal 
courts’ “inherent equitable power to is- 
sue [TRO’s].” Finally, the appeals court 
affirmed the conclusion that no prisoner 
exhausted administrative remedies. 

Regarding 42 U.S.C. §1997e(a) , the 
appeals court said, “[t]he statute means 
what it plainly says . . . prisoners may only 
file [federal law conditions-of- 
confinement actions] after they have 
exhausted their prison’s administrative 
remedies.” (This, though, seems to con- 
tradict the prior statement about power 
to grant TRO’s.) The appeals court then 
held that a determination that Plaintiffs 
failed to exhaust administrative remedies 
should have resulted in dismissal with- 
out prejudice. The district court erred in 
reaching the merits of the case. 

The appeals court vacated all por- 
tions of the district court opinion dealing 
with case merits and remanded for dis- 
missal without prejudice to allow 
Plaintiffs to exhaust administrative rem- 
edies. See: Jackson v. District of 
Columbia, 89F.Supp.2d48 (D.D.C. 2000); 
Jackson v. District of Columbia, 254 F.3d 
262 (D.C. Cir. 2001). H 


county awarded the 1997 contract. 
MgtGP’s annual report to the Kansas 
State Secretary states the company 
function is operating “a minimum se- 
curity jail for the Sheriff of Reno 
County.” Leslie, who earns $59,672 a 
year as Sheriff, accepted more than 
$280,000 from Hertach. Both maintain 
they did nothing wrong. 

County commissioners awarded the 
MgtGP contract without accepting bids. 
The Commissioners say they were un- 
aware of other companies seeking the 
contract, and it is not unusual to not seek 
bids on a professional services contract. 
They took Leslie at his recommendations, 
and are comfortable with the County’s 
working relationship with MgtGP. That 
relationship is unique. No other Kansas 
County contracts with a private company 
to run part of its jail. MgtGP is still oper- 
ating the annex. Leslie resigned as Sheriff 
in January and is awaiting trial. | 

Source: The Wichita Eagle. 
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Officials Netted in Kansas Jail Bribery 


Kansas Sexual Predator Civil Commitment 
Standards Refined by U.S. Supreme Court 


T he U.S. Supreme Court refined 
its earlier ruling that a sexually 
violent predator could constitutionally 
be civilly committed after his criminal sen- 
tence had been served by distinguishing 
sexual misbehavioral impairment classi- 
fications into those caused by an 
uncontrollable mental abnormality and 
those resulting from volitional acts. 

Michael T. Crane was the object of 
civil commitment proceedings by the 
State of Kansas because Crane was al- 
legedly a repeat sexual offender (lewd 
and lascivious behavior; aggravated 
sexual battery) whose currently diag- 
nosed latent exhibitionism and antisocial 
personality disorder rendered him a pub- 
lic risk if released. 

Relying on Kansas v. Hendricks, 521 
US 346 (1997), the Kansas Supreme Court 
ruled that Crane couldn’t be so confined 
without proof that Crane would always 
be completely unable to control his be- 
havior. See: In Re Crane, 1 P.3d 285 
(Kansas, 2000). 

The US Supreme Court disagreed, 
stating that the Kansas court had read 

Washington PDA 
Pre-Trial 

T he Washington State Supreme 
Court held that the Washington 
Public Disclosure Act (PDA) at RCW § 
42.17 et seq, may be used as a pre-trial 
discovery tool to obtain case-related 
documents from agencies against whom 
parties are litigating civil cases. 

The issue arose from a civil action 
filed in the King County Superior Court 
by Kathleen O’Connor. She sued the 
State Department of Health Services 
(DSHS) after Kevin Keo, a DSHS em- 
ployee molested her minor son in 1997 
while he was incarcerated at the Indian 
Ridge Juvenile Corrections Facility in 
Snohomish County, Washington. 

Denis Sterns of Marler & Clark, a 
Seattle law firm, represented O’Connor. 
During the litigation Sterns made PDA 
requests for case-related documents of 
both DSHS and the Attorney General’s 
office. Assistant Attorney General John 
Kirschner, who represented DSHS in the 
case, denied the requests. 


Hendricks too rigidly. Hendricks had de- 
nied civil commitment when the prisoner 
was deemed “difficult” to control. At is- 
sue here was if “difficult” meant 
“impossible.” 

The U.S. Supreme Court ruled that 
there could be no bright line rule because 
psychiatry was an imperfect tool and 
therefore rejected Kansas’ standard that 
required proof of total lack of control by 
Crane to gain his commitment. It should 
be noted that this decision also rejects 
the more lenient rule adopted by several 
state courts (e.g., California: People v. 
Ha field, 60 Cal.App.4th 594 (1998)), that 
requires no proof of lack of volition. 

Justice Breyer opined that an “abso- 
lutist approach [such as Kansas’] is 
unworkable” and that “insistence upon 
absolute proof of lack of control would 
risk barring the civil commitment of highly 
dangerous persons suffering severe ab- 
normalities.” Accordingly, the court 
vacated the Kansas ruling and remanded 
for further state hearings as to Crane’s 
controllability. See: Kansas v. Crane, 534 
U.S. 407, 122 S.Ct. 867 (2002). ■ 

May Be Used For 
Discovery 

Kirschner then moved for a protec- 
tive order under CR 26(a), asking the Court 
to quash O’Connor’s PDA requests and 
to order her to use the Superior Court Civil 
Rules to discover case-related documents. 
The Court granted the motion. 

Sterns then fded a motion for direct 
review in the Supreme Court of the Supe- 
rior Court’s order disallowing the use of 
the PDA for pre-trial discovery. On direct 
review, the Supreme Court unanimously 
concluded that parties litigating civil 
cases against state agencies may obtain 
from those agencies through PDA re- 
quests any record relevant to the 
controversy which could be discovered 
under the pre-trial discovery rules of the 
Superior Court. 

On remand, the Superior Court was 
directed to calculate and award fees and 
costs associated with litigating the PDA 
issue to O’Connor’s attorney. See: 
O’Connor v. DSHS, 143 Wn.2d 895, 25 
P.3d 426 (Wash. 2001). H 
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Washington Prisoner Attorney Disciplined for Negligence 


A ttorney Jean Scheidler-Brown 
holds the DOC “free-services” 
contract to provide legal representation 
to prisoners incarcerated at McNeil is- 
land Corrections Center (MICC) and the 
Washington Correction Center for 
Women, both in Washington state. In 
April 1997, she agreed to represent 
MICC prisoner William H. Rayburn in 
filing an appeal of the District Court’s 
dismissal of his petition for writ of ha- 
beas corpus to the Ninth Circuit Court 
of Appeals. Scheidler-Brown memori- 
alized this agreement in a July, 1997, 
letter to Rayburn. 

On October 24, 2001, however, 
Scheidler-Brown was disciplined by the 
Washington State Bar Association 
(WSBA) for violating Rules of Profes- 
sional Conduct (RPC) 1.4 and 5.1 for 
allowing Rayburn’s case to be dismissed 
and for ignoring Rayburn’s repeated at- 
tempts to contact her. 

Scheidler-Brown had assigned an 
associate in her office, S. Russell Joe, to 
complete and file Rayburn’s Ninth Circuit 


by Lonnie Burton 

brief, which he did on August 25, 1997. 
Shortly thereafter, Joe left Scheidler- 
Brown’s employ. That’s when the trouble 
began. Between September 9, 1997 and 
March 17, 1998, Rayburn wrote no less 
than 10 letters to Scheidler-Brown or her 
office requesting an update of his case. 
No one ever responded to Rayburn’s 
queries. 

In the meantime, the Ninth Circuit 
dismissed his case and sent a notice to 
Scheidler-Brown. However, she never 
forwarded this notice to Rayburn and he 
was thus unaware that his case had been 
dismissed. 

In February 1998, having become 
so frustrated at Scheidler-Brown’s lack 
of communication, Rayburn sent a copy 
of his last letter to Scheidler-Brown to 
the WSBA. The letter complained that 
“your last contact with me was August 
1997 . . . and you have failed to respond 
to any of my numerous phone calls or 
letters.” 

Finally, in late February 1998, 
Rayburn got word through his prison 


counselor that Scheidler-Brown would be 
filing a petition for certiorari with the U.S. 
Supreme Court and that she would be 
sending some documents to sign. How- 
ever, Rayburn never got the documents 
and the petition for certiorari was never 
filed. 

Rayburn then filed an official com- 
plaint with the WSBA for Scheidler- 
Brown’s negligence and malpractice in 
his case. A hearing was held on Octo- 
ber 10, 2001 and Scheidler-Brown was 
found guilty of violating the RPC’s by 
failing to communicate with her client 
and keep him informed about his case. 

The Bar found that there was in- 
sufficient evidence to prove that 
Scheidler-Brown committed malpractice 
in failing to file the petition for certio- 
rari. Her discipline consisted of an 
admonishment because no other com- 
plaints had been filed against her. 
Scheidler- Brown’s post-hearing motion 
to have the Bar reconsider its decision 
was denied. See: In Re Sheidler-Brown, 
WSBA Disc. Board #00136. ■ 


USPC Reverses Stance on HIV Discrimination after Suit Filed 


I n September 2001, the United 
states Parole Commission (USPC) 
issued a Notice of Action that, while not 
precedent, signifies an important policy 
and a possible way for prisoners to chal- 
lenge parole decisions. The case arose 
after the USPC denied parole to a woman 
because she was HI V+ and had prior pros- 
titution charges. Reasoning that her HIV 
made her a threat to the community, the 
USPC denied her parole. Administrative 
appeals were denied. 

A Habeas Corpus petition was filed 
in the district of her incarceration, nam- 
ing the warden and the USPC as 
defendants. In the petition, we argued: 

1. Section 504 of the Rehabilitation 
Act prohibits the denial of benefits to 
an otherwise qualified person with a 
disability under any program or activ- 
ity conducted by an Executive agency 
of the federal government. 29 U.S.C. 
794; 

2. The USPC is an Executive agency; 

3 . Parole is a program or activity; 


by Deborah M. Golden 

4. HIV is a disability. See, e.g., 
Bragdon v. Abbott, 524 US 624, 630 (1998). 

5. In making any decision that looks 
at an individual’s disability, the USPC 
must conduct an individualized inquiry 
into the person’s condition, possible 
threats to the community, and any ways 
to minimize those threats. See: School 
Board of Nassau County, Florida v. 
Arline, 480 US 273, 288 (1998); 

6. Therefore, the USPC’s decision 
based on generalized fears about HIV vio- 
lated the Rehabilitation Act. 

After reviewing the Habeas Corpus 
Petition, the USPC reversed its decision. 
It issued a new Notice of Action, which 
stated that the Commission has decided 
to interpret the phrase “not incompatible 
with the welfare of society” in DC Code 
24-204 to refer to protecting the public 
only from the potential criminal activity 
of prisoners if released on parole, and not 
the potential health risks that may be 
posed by the release of prisoners with 
communicable diseases. This interpreta- 


tion, which is consistent with its prior in- 
terpretation of 1 8 U.S.C. 4206, leaves such 
matters to the jurisdiction of the relevant 
public health agencies. This Notice of 
Action is not precedent and there is no 
court decision to cite. 

DC Prisoners’ Legal Services Project 
no longer handles parole cases and will 
not take other cases on this issue. How- 
ever, others may use this argument as a 
starting point when the USPC denies pa- 
role based upon a prisoner’s health 
conditions. Always exhaust administra- 
tive remedies before going to court. Since 
the Americans with Disabilities Act im- 
poses similar requirements on states, it 
may be possible to use a similar argument 
against state parole boards. As always, if 
you have additional legal theories, in- 
clude them in the lawsuit. [Editor s Note: 
The cite is ommitted to preserve the 
plaintiff’s anonymity .] | 

Deborah M. Golden is staff attorney for 
the DC Prisoners ’ Legal Services Project 
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Texas Juvenile Jail Suicide 
Settles for $100,000 


O n October 5, 2001, the Denton 
County Juvenile Detention 
Center in Texas agreed to a pre lawsuit 
settlement of $100,000 in the suicide 
death of Seth Moss. Moss, 15, was 
being held in the Center as a runaway. 
Apparently Moss hung himself thinking 
that he would promptly be found by staff, 
rescued and then sent to a less restric- 
tive facility. Unfortunately for Moss, 
guards were late making their rounds 
that day so Moss hanged himself and 
died before anyone could find him. 


An investigation by the Juvenile 
Probation Commission concluded that 
state standards had been violated and 
there was “reason to believe” child ne- 
glect had occured on Moss’s death. The 
county settled the claim filed by Moss’s 
family before a lawsuit was filed. Moss’s 
estate was represented by Michael G. Lee 
of Locker and Lee in Irving, Texas. See: 
Creel v. Denton County. | 

Source: National Law Journal 


Remand Defeats Georgia DOC’s Attempted 
11th Amendment Immunity Bar 

by John E. Dannenberg 


T he US District Court (M.D. Ga.) 
remanded a state prisoner 42 
USC §1983 medical indifference civil 
rights suit back to state court because 
under state law, defendant Georgia 
Dept, of Corrections (DOC) could not 
hide behind an Eleventh Amendment 
immunity bar there. 

Prisoner Danny Her died allegedly 
due to inadequate medical care he re- 
ceived while in custody of the DOC. 
Barbara Ramey, Administrator of tier’s 
estate, brought suit in Fulton County, 
Georgia Superior Court against DOC 
and several individual defendants in 
both their individual and official capaci- 
ties. After dismissing a Professional 
Malpractice claim, Ramey pursued ( 1) 
a 42 USC § 1983 federal claim, (2) a Geor- 
gia law claim based upon 
responsibilities for medical care of pris- 
oners and (3) a Georgia wrongful death 
law. 

Defendants successfully removed 
(i.e., transferred) the case to US Dis- 
trict Court, where they moved for 
summary judgment predicated upon 
Eleventh Amendment immunity. Ramey 
responded with a motion to remand the 
case back to state court. The instant 
case is concerned solely with the nar- 
row question of whether the suit 
belongs in state or federal court. 

First, the DOC defendants com- 
plained that Ramey’s motion to remand 


was untimely, having been filed almost 
a year after the case was removed by 
the DOC to federal court. The district 
court ruled that the 30 day time con- 
straint for such a motion under 28 USC 
§ 1446(a) did not apply because under 
28 USC § 1447(c), remand is always 
timely prior to final judgment if the un- 
derlying question is the jurisdiction of 
the court, as here. 

Next, the district court addressed 
the state’s sovereign immunity defense 
under the Eleventh Amendment. As a 
general rule, a state retains such immu- 
nity unless it expressly waives it. But 
relying upon Lapides v. Board of Re- 
gents, 251 F.3d 1372 (11th Cir. 2001), the 
court concluded that a crucial distinc- 
tion existed in that such immunity did 
not automatically attach if the action 
was brought in state court. 

Analyzing the Georgia Tort Claims 
Act, which provides that immunity is 
waived only when the claim is brought 
in state court, the district court ruled 
that defendants’ strategic removal of 
the case from state to federal court did 
not extinguish this protection. Ramey 
was statutorily insulated from such an 
immunity bar and was entitled to a re- 
mand back to the more favorable forum 
of the state court where she had be- 
gun. See: Ramey v. Georgia Dept, of 
Corrections, 153 F.Supp.2d, 1382 (M.D. 
Ga. 2001). ■ 
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distance bills. 

International Service 
is also available 

Sign Up Online: 
http://www.privatelinesinc.com 

or call toll free 24 hrs a day 7 
days a week 

866-DIALPLI 

(866-342-5754) 
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BOP Policy Denying Electric Musical Instruments Upheld; 

Religious Exception Enjoined 


T he United States District Court 
for the District of Columbia has 
upheld the Federal Bureau of Prisons 
(BOP) policy prohibiting prisoners from 
using or possessing electric guitars or 
electronic musical instruments. The court 
enjoined BOP’s exception that permitted 
electric guitars and electronic musical in- 
struments owned by the Religious 
Services Department and used for reli- 
gious worship. 

Brent Kimberlin and Darrell Rice are 
BOP prisoners who use electronic musi- 
cal instruments to produce unique 
musical expressions. In 1997 Congress 
passed the “Zimmer Amendment,” a get 
tough-on-prisoners measure, which pro- 
hibited BOP funds from being used to 
provide a variety of “amenities or per- 
sonal comforts,” including “the use or 
possession of any electric or electronic 
musical instrument.” 

In 1995 and 1996, anticipating the 
statute, BOP administrators issued inter- 
nal operational memoranda that 
prohibited the purchase or repair of such 
musical equipment with BOP money 


and prohibited prisoners from using 
personal monies to purchase or repair 
such equipment and gave prisoners 
with such equipment until November 
1, 1997, to mail the forbidden items 
home. BOP created an exception for 
electric guitars and electronic musical 
equipment owned by the Religious Ser- 
vices Department and used exclusively 
for worship. 

Kimberlin and Rice filed a civil suit 
challenging the constitutionality of the 
Zimmer Amendment and BOP’s related 
policy. Plaintiffs argued that electronic 
music was a unique musical expression 
protected by the First Amendment for 
which acoustic musical equipment 
could not adequately compensate. 
They argued that BOP violated the 
Administrative Procedures Act (APA), 
5 U.S.C. §706 (1996). They also chal- 
lenged the religious exception part of 
that policy. 

The court analyzed the policy and 
amendment in light of Turner v. Safley, 
482 U.S. 78, 107 S.Ct. 2254, 96 L.Ed.2d 
64 (1987), and the Supreme Court test 


for allowable infringements on prison- 
ers’ constitutional rights. The court 
found that the policy and amendment 
were neutral and legitimately related to 
BOP’s and Congress’ powers to regu- 
late prisons and to punish. Moreover, 
BOP was correct in interpreting the 
amendment’s prohibition of using funds 
to purchase or maintain electric or elec- 
tronic musical instruments as Congress’ 
intent to ban such equipment. The APA 
was not violated, and the ban was up- 
held. 

The religious exception, however, 
was not neutral. It violated the explicit 
wording of the amendment, and there was 
no legitimate reason to uphold the excep- 
tion while enforcing the ban. Because the 
BOP policy was not created by the formal 
procedures of the APA, BOP was not en- 
titled to judicial deference. 

The Court dismissed Plaintiffs’ 
claims except for the religious exception 
complaint. BOP was enjoined from enforc- 
ing the religious exception. See: 
Kimberlin v. U.S. Dept, of Justice, 150 
F.Supp.2d 36 (D.D.C. 2001). ■ 



Compare 15V2$ to the 69$ per minute that you may be paying now Hi 


INMATE FAMILY SERVICES RATES ARE 15 1/2 CENTS PER MIN. 

THE AUTHORIZED TARIFF IS NOW $.69 PER MIN. 

MCI & AT&T RATES ARE GOING UP 


PHONE BILL $1 00 A MONTH ??? CUT IT BY 50% 

visITour^website www.inmatefamilyservices.com 


1-866-4INMATE (1-866-446-6283) 

24 HOURS A DAY 

830-620-9630 ANON-PROF!! DIVISION OF INTELEVISION INC. 116 IH 35 S. NEW BRAUNFELS, TX 78130 FAX 830-620-7340 
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Wisconsin DOC in Contempt 
For Not Collecting PLRA Fees 


T he US District Court (E.D. Wis.) 
issued an Order to Show Cause 
to Wisconsin DOC Secretary Jon E. 
Litscher as to why he should not be held 
in contempt for declaring he had no fur- 
ther obligation to collect court-ordered 
fding fees from a prisoner he had trans- 
ferred out-of-state. 

Prisoner-plaintiff Robert Beese 
had been granted in forma pauperis 
status in three civil rights actions. Nev- 
ertheless, he was required to pay filing 
fees per the Prison Litigation Reform 
Act (PLRA), 28 USC §1915(b)(2), by 
having 20% of any monthly income to 
his prison trust account (minimum $ 10 
increments) forwarded to the clerk of 
the court by the Warden having his 
custody. 

Here, Beese had been transferred (for 
one year) to an out-of-state facility by 
the Wisconsin DOC. Secretary Litscher 
wrote the court a “Dear John” letter say- 


ing DOC was no longer obliged to con- 
tinue collecting and forwarding the 
court-ordered fees until Beese physically 
returned to Wisconsin. 

Relying on Hall v. Stone, 170 F.3d 
706 (7th Cir. 1 999) and Hall v. Stone, 1 79 
F.3d 1043 7th Cir. 1999), the district court 
held that because Beese at all times re- 
mained a Wisconsin prisoner, the 
Secretary was obliged to implement pro- 
cedures to continue the monthly 
collection and payment of Beese’s court- 
ordered filing fees. The failure to do so 
was grounds for contempt, and this order 
followed. 

Not raised, but of obvious concern, 
is that this substantial expenditure of state 
and federal administrative, legal and judi- 
cial resources could never be recouped 
from the remaining fraction owing of 
Beese’s original $136.84 balance. See: 
Beese v. Liebe, 153 F.Supp.2d 967 (E.D. 
Wis. 2001). ■ 


Statute of Limitation Tolled by 
Administrative Exhaustion 


T he Eleventh Circuit Court of Ap- 
peals for the has reversed and 
remanded for a district court to decide, 
in the first instance, whether the stat- 
ute of limitations is tolled by a 
prisoner’s satisfaction of the manda- 
tory exhaustion requirements of 42 
U.S.C. § 1997e(a). Prisoner Arsenio 
Leal filed a civil rights action for the 
failure of the Georgia Department of 
Corrections to protect him from attack 
by another prisoner; negligence in re- 
sponse to the attack; and after a 
disciplinary hearing, he was placed in 
isolation, while the prisoner who at- 
tacked him was not disciplined. The 
district court dismissed the complaint 
for failure to state a claim reasoning it 
was barred by Georgia’s two-year stat- 
ute of limitations. 

The Eleventh Circuit found the 
complained-of-actions occurred on 
March 23, 1997, and Leal did not file 
suit until February 14, 2000. Leal’s ar- 
gument was interpreted by the court 
as being that the statute of limitations 
should have tolled while he was ex- 


hausting administrative remedies as 
required by § 1997e(a). The court de- 
clined to decide this issue, as it was 
not raised in the district court, because 
the suit was dismissed pursuant to the 
screening procedures of the Prison Liti- 
gation Reform Act. 

The court ordered the district court 
to decide this issue of first instance. 
In doing so, the court provided the dis- 
trict court guidance by citing the 
decisions of Brown v. Morgan, 209 F.3d 
595 (6 th Cir. 2000), and Harris v. 
Heggmann, 198 F. 3d 153 (5th Cir. 1999). 
These cases hold that the statute of 
limitations is tolled during the period 
when administrative remedies are be- 
ing exhausted. 

If the issue is decided in favor of 
tolling, the district court should ad- 
dress the factual issues related to the 
administrative remedies Leal pursued. 
The case was reversed and remanded 
to the district court for resolution of 
these issues. See: Leal v. Georgia 
Department of Corrections, 254 F. 3d 
1276 (11 th Cir. 2001). H 


Pre-publication Special ! 
Save $5 on PLN’s New Book 

Prison Nation 

Scheduled for release in January 
2003, Prison Nation is a dispatch by 
prisoners, social critics and investi- 
gative reporters from the foreign 
world of America’s prisons. Edited 
by PLN editor Paul Wright and ac- 
tivist attorney Tara Herival, Prison 
Nation exposes the dark side of 
America’s Tock-em-up’ political and 
legal climate. 

Pay for a copy of Prison Nation at 
the list price of $19.95 by December 
31, 2002, and PZWwill “eat” the $5 
shipping charge when the book be- 
comes available in January 2003! 

Order your copy today! 

Call PLN at 206-246-1022 or write: 
Prison Legal News 
2400 NW 80th St. #148 
Seattle, WA 98117-4449 



MOST 

WANTED 

OUTLAW'D 

ONLINE 


OUTLAWSONLINE.COM 
973 N. SHADELAND AVE. 
PMB 161 

INDIANAPOLIS, IN 46219 
FAX (317) 351-1170 


www.outlawsonline.com 

www.inmate-se rvices.com 
Place your prison pen pal ad on 
two websites for the price of one. 
In 400 intriguing words or less, 
give us as much information about 
yourself. We will send you 8 wallet 
size photos to send to your new 
pen pals. Photo Enhancements 
available. Add Text, cars and 
more to your photos. Pro Bono 
List, and Wrongfully Convicted 
Organizations Please include a 
SASE if possible. REQUEST A 
FORM TODAY! 
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New Florida Trend: Abuse in a Spray Can 


PEN-PALS OF 
AMERICA™ 

P.O. Box 560548, 
Dallas, TX 75356-0548 

INSTRUCTIONS 

1. PLEASE PRINT YOUR NAME, 

AGE AND RETURN ADDRESS ON 
A SEPA RA TE SHEET OF PAPER. 

2. PLEASE SELECT THE APPROPRI- 
ATE PENETENTIAR Y-PA L: 

MALE FEMALE 

ASIAN BLACK 

HISPANIC WHITE 


3. PLEASE SEND YOUR INFORMA- 
TION ALONG WITH 5 STAMPS 
OR 5 STAMPED ENVELOPES TO 
ONLY RECEIVE PHOTOGRAPHY. 


•PEN-PALS OF AMERICA IS A ClIRIOUSITY ONLY, 
SOLELY FREELANCE PHOTOGRAPHY ONLY. 


Washington State 

Appeals, Personal Restraint 
Petitions, Habeas Writs, 
Parole Hearings and 
Sentencing Issues. 

“/ understand the financial 
problems prisoners and their 
families face, so I keep my 
fees reasonable. ” 

The Law Office of 

Michael C. Kahrs 

753 N. 35th St., Suite 102 
Seattle, WA 98 103 
(206)264-0643 

“I accept collect calls from 
Washington Prisoners by 
prior approval.” 


F rank Valdes may have accom- 
plished in death what he could 
not in life: a decrease in prisoner beat- 
ings by guards. The problem of abusive 
guards, nonetheless, has not disappeared 
after Valdes’s murder. The form of the 
abuse has progressed to frequent 
gassings. “Before Valdes, we were get- 
ting all kinds of complaints about cell 
extractions - people being forcibly 
yanked from their cells and beat up in the 
process. We don’t have those com- 
plaints, anymore. Instead, we get 
complaint after complaint about gas,” 
said Peter Siegel, a Miami lawyer who spe- 
cializes in prison litigation. 

After Valdes’s murder, Florida De- 
partment of Corrections Secretary 
Michael Moore responded with some 
policy changes. Those changes were 
broadcast into the prisons via video- 


T he Eleventh Circuit Court of Ap- 
peals has held that a pro se mo- 
tion must be accepted as a notice of 
appeal if it states the intent to appeal, 
and that a jury’s damage award could be 
set off against a plaintiff’s liability for 
costs awarded to defendants when the 
plaintiff refused a pre-trial settlement 
greater than the jury award. Richard 
Rinaldo was denied a pork free diet and 
access to Muslim leaders and services 
while at Florida’s Broward County Jail. 
A jury awarded him ten dollars nomi- 
nal damages on this civil rights claim. 

After final judgment was entered, 
Rinaldo filed four post-trial motions. 
The court held the first, a motion for 
extension of time to file notice of ap- 
peal, was filed within 30 days and it 
fulfilled the requirements of Fed. R. 
App. P. 3(c). Rinaldo’s motion is the 
functional equivalent of a notice of 
appeal because it specifies the 
“party ...taking the appeal. ..the 
judgment. . .appealed from. . .and. . .the 
court to which the appeal is taken.” 
The court held further that the test of 
Rule 3(c) focuses on whether it is “ob- 
jectively clear that a party intended to 
appeal.” Rinaldo’s motion clearly 


tape that informed prisoners of the ne- 
cessity for their compliance with orders, 
obeying rules, and that guards act in 
good faith. Any use of force used by 
guards must be videotaped by the 
guards, and some prisoners have per- 
manent cameras in their confinement 
areas. 

The new rules have still resulted in a 
35 percent increase in the allegations of 
staff misconduct over the three-year pe- 
riod that ended September 30, 2001, 
reaching 5,198 in the last fiscal year. The 
use of chemical agents is up too, from 
1,455 times in 2000, compared to 1,758 in 
200 1 . Florida guards have learned to not 
leave physical evidence on the prisoners 
they wanted to abuse. Now, they just 
gas them into submission. | 

Source: St. Petersburg Times. 


stated his intent to appeal, and the court 
accepted jurisdiction. 

On appeal, Rinaldo challenged the 
district court’s denial of his motion to 
enforce the damage award. He sought to 
forbid Broward County from attaching or 
taking his award to satisfy the $250,000 
civil restitution hen in favor of the county, 
for reimbursement of incarceration costs. 
Rinaldo argued that under Hankins v. 
Finnel, 964 F.2d 853 (8 th Cir. 1992), his 
award pursuant to 42. U.S.C. § 1983 pre- 
empts his state civil restitution hen. The 
court stated it need not address this is- 
sue. 

Pursuant to Fed. R. Civ. P. 68, the 
defendants made a written offer of judg- 
ment to Rinaldo for $1,001, which was 
refused. After trial, the defendants sought 
the costs they incurred after the offer was 
made. Under Rule 68, the district court 
found the offer was greater than the dam- 
age award of ten dollars, and awarded the 
defendants $802.02 in costs. The Elev- 
enth Court held it was appropriate to set 
off the damage award against Rinaldo’s 
liability to the county for the cost award, 
and affirmed the district court’s order. 
See: Rinaldo v. Corbett, 256 F. 3d 1276 
(11 th Cir. 200 1).| 


Motion Accepted as Appeal Notice; 
Damage Award Set Off Against Costs 
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1 New York Times 

L BESTSELLING AUTHORS 
-r Jack Canfield 
Mark Victor Hansen 
Tom Lagana 


hicken 

OUpforthe 

SOWER’S 

< 5 bul 


101 Stories to Open the Heart and 
Rekindle the Spirit of Hope, 
Healing and Forgiveness 


S3HCF 

Tlx l ife Issues Publisher 

Health Coflinuinicatiom, Inc.* 


Pure Inspiration 


lew York Times 

BESTSELLING AUTHORS 
Jack Canfield 
Mark Victor Hansen 
Heather McNamara 



With (hit Mantling 
Stone i ( hen rming: 
LmoCiond HimkluJ* 
Lasing a Lited (hie 
Pfmitul Challenges 
I nuokul Obstacle * 

■mbit Dhow 

LifeChtviges 


<Sbul 


101 Inspirational 
Stories of Overcoming 
Life’s Challenges 


800-441-5569 
hci-online.com 
3201 SW 15th Street 
Deerfield Beach, FL 33442 


These books will leave an indelible 
imprint on your heart and inspire 
you to live with hope, gratitude and 
joy. 

There is so much to be learned from 
these stories of adversity and from 
the growth that comes from working 
through pain. For those of us lucky 
enough to not know such suffering 
first-hand, these testimonials are a 
great gift. 

Susan Sarandon 

Academy Award winner, 
Dead Man Walking 
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; PLN has been working hard to increase its subscribership and it is paying off. In the past six months PLN has added ^ 
/ new subscribers in over 50 prisons around the country that didn’t previously have a PLN subscriber, as well as J 
/ libraries, judges and attorneys. PLN has made direct mailings and is working with books-to-prisoner projects to get J 
/ the word out to thousands of people who either don’t know about PLN or don’t know the cost of a subscription. ' 


' Providing information about PLN or enabling a person to read a back issue is a poor substitute, however, to actually ' 
' getting PLN in a person’s hands each month. While brainstorming one day about reaching new people, Don {PLN’s ' 
' Exec. Dir.) grabbed his head and said: “I’ve got it! We can sell gift subscriptions for new subscribers at a dis- ' 
' count!” Sandy {PLN’s data coordinator) exclaimed, “Don, you’ve gone mad! We’re almost giving PZJVaway at our ' 
^ regular rates!” To which Don replied, “Maybe it is crazy! But I thi nk we can break even on the deal if we process ^ 
; a block of gift subscriptions paid for at one time.” Subscription Madness was bom from that humble origin. 


/ So what is Subscription Madness ? PLN is offering a discount on blocks of 2, 4, 6 or 1 0 one-year gift subscriptions <- 
' given to any person not a current subscriber that has a domestic address, whether they are imprisoned or not. ' 


• $ 35 buys 2 one-year gift subscriptions ($17.50 each) 

• $ 60 buys 4 one-year gift subscriptions ($15.00 each) 

• $ 75 buys 6 one-year gift subscriptions ($12.50 each) 

• $ 120 buys 10 one-year gift subscriptions ($12.00 each) 


/ Please keep in mind that PLN is a 501(c)(3) non-profit and money paid for Subscription Madness gift subscrip- ' 
/ tions can be tax-deductable. If you want to take advantage of Subscription Madness but are stumped for people / 
/ to send them to, PLN can provide names of prisoners who will appreciate a gift subscription to PLN. 

Use the Subscription Madness Order Form on the other side, make a photocopy, or call 206-246-1022 ' 

J No Renewals! Sorry, but Subscription Madness is for new one-year subscriptions only, and cannot be used to / 
/ renew or extend a current subscription. {Subscription Madness expires 12-31-02). / 

''///////////////////////////////////////////////////////////////////////////////////////////////v 
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Nevada Juvenile Road Accident Kills Six, Settles for $3.5 Million 


S ix Nevada teenagers in a juvenile 
offender program working to pay 
off fees and restitution in lieu of doing 
time in a detention center were struck 
and killed in March 2000 as they picked 
up trash on a freeway median near Las 
Vegas. The families of those teens have 
agreed to a $3.5 million settlement with 
Clark County. The agreement was 
reached in Nov. 2001. 

Anthony Smith, 14; Scott Gardner, 
14; Alberto Puig, 16; Maleyna Stoltzfus, 
15; Rebeccah Glicken, 15; and Jennifer 
Booth, 16, were killed when they were 
struck by Jessica Williams’ minivan. Wil- 
liams had reportedly fallen asleep. 


A Must Have from PLN] 

Dr. Melissa Palmer ’s Guide to 
Hepatitis <6 Liver Disease 

An estimated 1/3 of prisoners have 
Hepatitis C. Do you know what 
the symptoms are? 

See page 33 to order. 


Randall Mainor, one of the attorneys 
representing the 13 parents of the dead 
teenagers, blamed the county for plac- 
ing the youths in harm’s way. “If the kids 
had not been on the highway during this 
we would have (just) had Jessica Will- 
iams rolling her van in the middle of the 
desert. Somebody is responsible.” 

Kevin Eppenger Sr., the county em- 
ployee who supervised the work crew 
program said the teens were sent out to 
collect the garbage on the freeway be- 
cause “the trash was there.” He also 
acknowledged that the median of the in- 
terstate is a dangerous area. “It was pretty 
obvious,” Eppenger said. 

Despite the obvious danger, state 
inspectors in June 2000 determined that 
the youth offender program violated 
workplace safety laws. And an investi- 
gation into the accident found numerous 
violations of state and federal regulations 
for failing to provide the youths with 
training and safety equipment. 

Investigators determined that pro- 
tective equipment, such as warning 
signs, orange cones and trailers designed 


to absorb rear-end impacts, had not been 
provided, though these items are com- 
monplace for professional crews. The 
program was discontinued just days be- 
fore the state announced the violations. 

The settlement came after the fami- 
lies had reached confidential settlements 
with Republic Services and Specialty 
Transportation Services (STS). STS 
trucks were responsible for hauling the 
trash that the teens were picking up at 
the time of their death. Robert Murdock, 
another attorney for the families, said 
they are also pursuing civil damages 
against Williams, even though she is 
serving 18 to 46 years in prison. 

Had the federal judge assigned to the 
case allowed the families to sue for civil 
rights violations, Clark County would 
have been liable for more than the $50,000 
in damages allowed by Nevada state law; 
hence the incentive for the county to 
settle. The county’s insurance carrier 
would pay $2.25 million with the remain- 
der coming out of county revenues. | 

Source: Las Vegas Review -Journal 


: e ^ Yes! I want to be a part of Subscription Madness by ordering the following number "V# 
of one-year gift subscriptions for people that aren't current PLN subscribers: 


My name: 
Address 


Gift 1 : 

Unit/Ste 

Address 

Gift 2: _ 

Unit/Ste 

Address 

Gift 3: _ 

Unit/Ste 

Address 

Gift 4: _ 

Unit/Ste 

Address 


2 for $35 


4 for $60 


Agency/Inst._ 


Agency/Inst._ 


Agency/Inst._ 


Agency/Inst._ 


6 for $75 


10 for $120 


Phone: 


City/State/Zip 


DOC# 


City/State/Zip 


DOC# 


City/State/Zip 


DOC# 


City/State/Zip 


DOC# 


City/State/Zip 


If you are giving more than four gifts, either photocopy this form or use a separate piece of paper. 

Send Order Form with a Check or Money Order (new stamps/pre-stamped envelopes OK from prisoners) to: 

Prison Legal News, 2400 NW 80th St. # 148, Seattle, WA 98 1 1 7 or call 206-246- 1 022 to order with Visa or MasterCard 
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$54,750 Damages Awarded Asthmatic Prisoner 


T he U.S. District Court (E.D. 
Mich.) awarded an asthmatic 
Michigan state prisoner $36,500 in com- 
pensatory damages and $18,250 in 
punitive damages after a bench trial de- 
termination that Michigan Department of 
Corrections (DOC) wardens had violated 
his Eighth Amendment right to be free 
from cruel and unusual punishment by 
subjecting him to environmental tobacco 
smoke (ETS) (“second-hand smoke”) in 
his prison housing. 

Parnell Correctional Facility prisoner 
Jamie Reilly sued DOC wardens and 
medical doctors in a 42 USC § 1983 civil 
rights complaint alleging that because of 
his known severe medical condition, it 
was cruel and unusual punishment not 
to place him in a smoke-free housing unit. 
Fie sought injunctive relief for transfer to 
such housing, damages for his suffering 
and punitive damages for defendants’ 
reckless disregard of his rights. 

There was no question that Reilly 
had a serious medical need to be placed 
in a smoke-free environment. Subsequent 
to his incarceration in 1989, DOC had is- 
sued two Individual Management Plans 
(IMP) requiring that he be placed in 
smoke-free housing. However, non-smok- 
ing regulations in his cellblock were 
consistently violated. Even after receiv- 
ing notice that his IMPs and the 
regulations were not being followed, the 
wardens continued to do nothing to rem- 
edy the situation. 

To prevail on an Eighth Amendment 
claim, Reilly had to prove both an objec- 
tive component and a subjective 
component. Objectively, he had to show 
that he had a serious medical need for a 
smoke-free environment or that, regard- 
less of health, the level of ETS in the 
prison created an unreasonable risk of 
serious damage to his future health. Sub- 
jectively, he had to prove that 
defendants were deliberately indiffer- 
ent to those serious medical needs. 
Stated another way, he had to prove 
that the defendants acted maliciously 
or in reckless disregard of those needs 
by failing to take reasonable measures 
to abate the problem. 


in Michigan ETS Suit 

by John E. Dannenberg 

The court stated that a medical need 
is “serious” for purposes of a § 1983 in- 
difference claim if it has been diagnosed 
by a physician as requiring treatment, or 
if it is so obvious that a layperson would 
easily recognize the necessity for a 
doctor’s attention. When denial or delay 
of such a need wantonly inflicts pain, it is 
sufficiently serious to merit Eighth 
Amendment relief. 

Reviewing the evidence showing the 
existence of the IMPs, the consistent vio- 
lation of them spanning five years, the 
notification of the no-smoldng violations, 
the inaction of the defendant wardens and 
Reilly’s long suffering, the Court held that 
the wardens had violated Reilly’s Eighth 
Amendment rights. The court dismissed 
the complaint as to the doctor defendants 
because they were not responsible for 
Reilly’s placement. 

By the time the court’s ruling came 
down, DOC had transferred Reilly to 
smoke-free housing, thus mooting the 
need for injunctive relief. 

The trial court found prison officials 
were deliberately indifferent to a serious 
medical need that had been diagnosed by 
medical staff when they subjected the in- 
mate to Environmental Tobacco Smoke 
(ETS) for six years by failing to take rea- 
sonable steps to alleviate the ETS 
conditions. The trial court awarded $20 
per day for 1 ,825 days that Reilly was sub- 
jected to ETS, for a total of $36,500 in 
compensatory damages. As to punitive 
damages, the trial court awarded $ 1 8,250 
based upon the notice of the unconstitu- 
tional conditions and defendants’ failure 
to take actions as supervisors to correct 
these conditions. A judgment of $54,750 
was entered, joint and severally, against 
the defendants. The State has filed an 
appeal of the judgment and award of dam- 
ages. See: Reilly v. Grayson, 157 
F.Supp.2d 762 (E.D. Mich. 2001). 

As the prevailing party, Reilly then 
sought attorney fees, expert costs, and 
general costs. The district court awarded 
$200 per hour for time spent prior to April 
26, 1996, effective date of the Prison Liti- 
gation Reform Act (PLRA). Fees were also 
awarded at $1 12.50 per hour, which is the 
maximum rate allowed under 42 U.S.C. 


19973(d)(3) of the PLRA, for time spent 
litigating the case after April 26, 1996, for 
a total of $44,210. 25. 

Total expenses, including expert fees, 
of $7,576.07 were also awarded. The court 
stated that “[t]he expert’s testimony 
played a material role in the Court’s reso- 
lution of the disputed facts relating to the 
effect of environmental tobacco smoke 
and the six-year exposure.” 

Pursuant to the 42 U.S.C. 1997e(d)(2) 
of the PLRA, a trial court can order that 
up to 25% of a judgment be applied to 
satisfy an award of attorney’s fees. The 
trial court only ordered that 10% of the 
judgment should be applied towards the 
fee award. Reilly was therefore respon- 
sible for $5,475.00 of the fees awarded and 
the defendants were responsible for 
$46,311.32. The fee and costs awards 
were appealed. The fee ruling is 
unpublished. Reilly was represented by 
attorney Dan Manville. | 


Sanders, Sanders, 
Block & Woycik, P.C. 


Representing plaintiffs in 
serious personal injury 
litigation: 

• Excessive Force/ 
Guard Brutality 

• Medical Malpractice 

• Medical Negligence 

• Prison Negligence 


Long Island Office 
100 Herricks Road 
Mineola, New York 11501 
(800) 526-6670 
or (516) 741-5252 

Bronx Office 
Concourse Plaza 
220 East 161st Street 
Bronx, New York 10451 
(718) 537-6666 
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States Capitulate on Reading Legal Mail 

by John E. Dannenberg 


T he disturbing trend of several 
states to inspect legal mail out- 
side the presence of the prisoner [see PLN 
Mar. 2002 “State Prisons Abrogate At- 
torney Client Privilege”] has begun to 
crumble under court challenges. Begun 
under the pretext of post-September 11, 
2001 security concerns, Massachusetts, 
Virginia, New Jersey, Vermont and Michi- 
gan suspended existing regulations 
requiring inspection of such mail only in 
the presence of the prisoner. 

Vermont’s practice was commenced 
by Correctional Commissioner John 
Gorczyk early in November 2001, alleg- 
edly to curb the threat of biological 
terrorism. But two weeks later. White River 
Junction District Court Judge Paul 
Hudson granted a motion by attorney 
Kirk Williams not to open the attorney 
mail of his jail client, Max Emery, until 
Emery physically receives it. The judge 
found that there was no evidence of any 
threat. Vermont Department of Correc- 
tions (DOC) Deputy Commissioner 
Hartman indicated DOC would not appeal. 

Virginia DOC Deputy Director Gene 
Johnson announced their policy to in- 
spect all legal mail on Nov. 19, 2001. State 
ACLU Director Kent Willis had protested 
this action. “Nothing happened on Sep- 
tember 1 1 or afterwards to justify the 
reversal of prisoners as observers of the 
opening of their legal mail,” he said. In 
early March 2002, the Nov. 19 policy was 
quietly suspended. 

In Michigan, a DOC memorandum 
dated Oct. 24, 2001 announced that "le- 
gal mail . . . will no longer be opened in 
the prisoner’s presence.” Unfortunately, 
this violated a long-standing consent 
decree to the contrary. ( Hadix v Johnson, 
No. 4:92-CV-110, USDC (W.D. Mich. 
1992).) The issue had been discussed in 
Knop v. Johnson, 667 F.Supp. 467, 472 
(W.D. Mich. 1987) and on appeal, 977 F.2d 
990, 1012 (6 1” Cir. 1992), and was settled. 
Upon challenge, District Judge Alan 
Enslen agreed with the Magistrate’s find- 
ings, holding that “skimming” [i.e., visual 
scanning] of legal mail outside the pres- 
ence of the prisoner was a new policy, 
and was inconsistent with the law of the 
case. “Neither Anthrax threats nor the 
other evidence offered by defendants is 
sufficient to justify reading of legal cor- 


respondence since contraband such as 
Anthrax could be discovered by inspec- 
tion not involving reading.” The Court 
further found that such reading violates 
First Amendment rights of access to the 
court by thus voiding the guarantee of 
confidential attorney-client communica- 
tions. The Court cited Kensu v. Haigh, 87 
F.3d 172 (6th Cir. 1996) for the proposi- 
tion that the policy of opening legal 
mail only in the presence of the pris- 
oner was designed to protect “the 
content, . . . and not the method of de- 
livery.” The Court ordered DOC to 
submit a plan within 20 days, if it per- 
sisted in this new policy that was 
consistent with existing case law. See: 
Hadix v. Johnson, 4:92-CV-110, Order, 
Jan. 2, 2002; Order, Feb. 14, 2002.) 

Effective Feb. 20, 2002, Massachu- 
setts DOC Commissioner Michael 
Maloney terminated his emergency sus- 


A federal district court for the East 
em District of Michigan (EDM) 
has held the Prison Litigation Reform Act 
(PLRA) caps attorney fees in prisoner civil 
rights cases, but criticized that holding. 
Michigan prisoner Blaine Sallier was 
awarded damages of $13,000 by ajury for 
a civil rights violation. The opinion does 
not describe the facts of the case or the 
basis for damage awards. 

After an appeal by defense counsel, 
Sallier ’s counsel sought a post-trial at- 
torney fee award of $ 14,400 by multiplying 
72.2 hours by $200 per hour. The PLRA 
caps attorney’s fees at 150% of the hourly 
rate for court appointed counsel, which 
is $75 per hour in the EDM. Thus, the fee 
is capped at $1 12.50 per hour. Further, 
the PLRA caps attorney fees at 150% of 
the judgment, with a portion not to ex- 
ceed 25% of the judgment applied to those 
fees, and required a cap of $19,500 in 
Sallier ’s case. 

Sallier argued that post-trial hours 
were not incurred directly in proving the 
violation and was exempt from the PLRA. 
The court held the hours were spent to 
make certain the judgment was affirmed 
and was a part of the violations proof. 


pension order of Oct. 24, 2001 and rein- 
stated the original procedure to open legal 
mail only in the prisoner’s presence. But 
he had pressure to do so. 

Massachusetts Correctional Legal 
Services attorney James R. Pingeon filed 
a motion for a preliminary injunction on 
behalf of prisoner Jeffery Cashman and 
five others in Suffolk Superior Court on 
Nov. 20, 200 1 . While the Court’s Dec. 1 7, 
200 1 Order denied the preliminary injunc- 
tion, the language of the opinion, 
referencing emergency authorizations, led 
Commissioner Maloney to eventually re- 
store the old rules. See: Cashman v. 
Maloney, Suffolk Superior Court No. 
01-05238-C, Dec. 17, 2001 Opinion, 
Cratsley, J. | 

Additional Sources: Rutland Daily Her- 
ald, Newport Daily Express, Burlington 
Free Press, Richmond Times Dispatch 


Further, Sallier ’s argument, if accepted, is 
self-defeating, as under the PLRA attor- 
ney fees cannot be awarded if they are 
not part of the proving. 

Sallier further argued that the PLRA 
violates equal protection, and is uncon- 
stitutional. The court held it was bound 
to obey the holding in Hadix v. Johnson, 
230 F.3d 840 (6 th Cir. 2000), which rejected 
Sallier’s argument. However, the court 
criticized the holding by stating it is im- 
plausible to believe the limiting of 
attorney fees a defendant may be forced 
to pay furthers Congress’ goal of reduc- 
ing frivolous prisoner lawsuits. 
“Governments are instituted to secure the 
rights of all men, (Declaration of Inde- 
pendence, Para 2 (U.S. 1776)),” the court 
said, “not to extinguish every right of the 
imprisoned.” The Court did not reach the 
question of whether a prisoner’s right of 
equal access to justice is denied under 
the PLRA by barring fees available to pre- 
vailing non-prisoners. 

The court awarded $1,173.75 post- 
trial attorney fees in addition to the 
$18,326.25 fees previously awarded. See: 
Sallierv. Scott, 151 F. Supp. 21 836 (E.D. 
Mich. 2001). ■ 


Court Criticizes PLRA Attorney Fee Cap 

by David M. Reutter 
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Oklahoma Jailhouse Informants Settle 
Failure to Protect Suit for $80,000 


F ederal prisoners Curtis Sherfield 
and Hugh Grayson, who were 
being held at the Oklahoma County jail 
on federal drug charges, were given a to- 
tal of $80,000 in December 2001 to settle 
their lawsuit against the county after they 
were beaten when other prisoners dis- 
covered the two were snitches. 

The suit, filed in 1999, alleged that a 
person Sherfield had testified against was 
placed in Sherfield’s unit by jail staff. 
According to court documents, three 
prisoners then forced open the lock on 
his cell door with a deodorant bottle and 
stomped on Sherfield’s head. As a result 
of the attack, Sherfield suffered a broken 
jaw and chipped teeth. 

Grayson was also assaulted by the 
same three men the next day, the suit al- 
leged. Grayson said the men entered his 
cell when the guard was on break, and 
that the men attempted to strangle him. 
Grayson was not removed from the pod 
until three or four days later, at which 


point he was placed in protective custody. 
Grayson also alleged that he was as- 
saulted again in July 2000, by another 
prisoner he had snitched on. 

The two informants also claim that 
jail staff denied them adequate medical 
care following the attack. Sherfield said 
he only received ibuprofen and did not 
see a doctor until three days later. 

Two weeks following the June 1999 
attacks, the U.S. Marshals Service re- 
moved all federal prisoner from the jail, 
citing safety concerns due to the defec- 
tive locks. The federal prisoners were 
returned in May 2000 after the locks were 
fixed. 

Sherfield and Grayson were repre- 
sented by attorney Aletia Timmons of 
Oklahoma City. No breakdown of the 
settlement was available nor was the 
amount of attorney’s fees awarded 
Timmons. | 

Source: The Daily Oklahoman 


Judge Awards $2.8 million to Victims of 
CSC Texas Boot Camp Sexual Abuse 


O n March 5, 2001, State District 
Court Judge Paul Enlow found 
Correctional Services Corporation (CSC) 
criminally liable for the actions of two 
former employees who sexually harassed 
three women while they were confined in 
a CSC-operated boot camp near the north 
Texas town of Mansfield. Following a civil 
bench trial, Judge Enlow said CSC was 
guilty of malice and conscious indiffer- 
ence regarding the harassment and 
awarded $2.8 million in damages to the 
three abused women. 

Until August 2001, CSC operated a 
boot camp for troubled youths in Tarrant 
County, a few miles south of Fort Worth, 
Texas. Two former CSC employees, Jo- 
seph Fonville and Michael Zahn, were 
accused of sexually harassing three 
former boot campers: Annawaynette 
Creek, 33, Karen Fowler, 21, and Kari 
Chattha, 19. 

“The defendants’ conduct violated 
the trust of the residents and of every 
parent who would have wished to have a 


boot camp facility as a tool for troubled 
youths,” wrote Judge Enlow. 

“You take abused girls and then you 
put them in a facility where they’re sup- 
posed to get help and all they do is get 
more abused,” said Howard Rosenstein, 
the attorney who represented the three 
women. “We had to send a message to 
this company that was supposed to help 
them and didn’t.” 

Fowler was awarded $500,000 for 
mental anguish and sexual harassment; 
Creek and Chattha were each awarded 
$400,000 for mental anguish. Judge Enlow 
also ordered CSC to pay each of the 
women $500,000 in punitive damages. 

Tarrant County criminal judges 
who oversee the Mansfield boot camp 
rejected CSC’s bid to renew their con- 
tract for management of the facility. 
CSC had managed the camp since it 
opened in 1992. | 

Sources: The Dallas Morning News, The 
Arlington [Texas] Morning News 


Protecting Your 
Health & Safety 

A LITIGATION GUIDE FOR INMATES 


Protecting Your Health & Safety is written 
for inmates who do not have the help of 
a lawyer and who want to defend their 
rights to health and safety within a jail or 
prison and, if necessary, a court. It does 
not deal with legal defense against erim- 
inal charges or challenges to convictions 
that arc on appeal. 

The Southern Poverty Law Center is 
distributing this book for $10.00 
(including shipping and handling). To 
order a copy, send a check or money 
order to this address: 

Protecting Your Health & Safety 
Southern Poverty Law Center 
P.O. Box 548 

Montgomery, AL 36101-0548 
Be sure to include your name, identification 
number (if any), and mailing address. 

WRITTEN BY 

ROBERT E. TOONE 

A PROJECT OF THE 

SOUTHERN POVERTY LAW CENTER 


“I know what a dump 
truck is, and I’m no 
dump truck! As an 
innocent man, T too 
have been to prison.” 

FRANK PRANTIL 
Attorney at Law 
916 Second St, 2nd fl 
Sacramento, CA 95814 
(916) 446-4669 

Over 36 years of criminal defense 
experience 

Trial Attorney J Writs J Appeals 

400 felony jury trials and 20 murder 
trials. For a reasonable fee, I will 
review your case and tell you 
honestly what your chances for a 
writ of habeas corpus are. 

California Cases Only 
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Criminal Guards in Texas 


F our female guards were each freed 
from Jefferson County Jail on 
$6,000 bond early in January 2002 after 
being charged with crimes involving sex 
with Texas prisoners. The four women 
were employed by the Texas Department 
of Criminal Justice (TDCJ) at the Mark W. 
Stiles State Prison, a 2,800-man maximum- 
security facility for men near Beaumont. 

Ingrid Fisk, 21, and Monica 
Mahoney, 22, were each booked on 
charges of improper sexual activity with 
a person in custody. Chastity Broussard, 
21, and Latisia Trahan, 25, were charged 
with criminal responsibility for conduct 
of another. Each charge is a felony pun- 
ishable by up to 2 years in a state jail and 
a maximum fine of $ 1 0,000. 

Late last year, prisoners at the Stiles 
facility had complained to TDCJ’s Office 
of the Inspector General that female 
guards were having sex with certain con- 
victs. In response, investigators set up 
video cameras in Building 18, a 330-man 
dormitory at the prison. 


T he Sixth Circuit Court of Appeals 
has reversed a Tennessee Fed- 
eral District Court’s dismissal of a 
prisoner’s 42 U.S.C. §1983 claims as frivo- 
lous, vacating and remanding part of the 
lower court’s decision with instructions. 

David Dellis is a Wisconsin prisoner 
who was for a time held in private Ten- 
nessee prisons operated by Corrections 
Corporation of America (CCA). Dellis 
sued CCA and the prisons in which he 
was incarcerated alleging numerous civil 
rights violations. After granting Dellis in 
forma pauperis status, the district court 
dismissed all claims as frivolous. Dellis 
appealed. 

Citing Nietzke v. Williams , 490 U.S. 
319,325, 109 S.Ct. 1827 (1989), the appeals 
court defined “frivolous” as a claim lack- 
ing a legal or factual basis for argument. 
The court found that some of Dellis’ 
claims were frivolous, and other claims 
failed to state a claim for relief under ap- 
plicable legal standards. 

Three of Dellis’ claims — failure to 
protect from gang member assaults, ex- 
cessive use of force, and deprivation of 
water — were not frivolous. 


On December 22, 2001, Fisk and an 
unnamed prisoner were videotaped en- 
tering a bathroom in the dormitory. Several 
minutes later, Fisk came cut, got a towel, 
and went back into the bathroom with the 
prisoner. 

Broussard and Trahan, both as- 
signed to work in the dormitory, kept a 
lookout while Fisk and the prisoner were 
in the bathroom, said Tim English, a TDCJ 
investigator. 

When questioned by investigators, 
the prisoner admitted he fondled Fisk 
however Fisk claimed she was innocent 
of all charges. “They’re trying to say I 
had sex with an offender and I’m saying I 
didn’t have sex with an offender,” said 
Fisk. 

Jeffery Armstrong, a TDCJ investi- 
gator, said he saw a videotape where, on 
December 21st and 22nd, a female guard 
and another unnamed prisoner were em- 
bracing in the Building 18 barbershop. 
When asked about it, Mahoney said she 
was in a relationship with a prisoner but 


Prison officials have a duty to pro- 
tect prisoners from violence suffered at 
the hands of other prisoners.” Dellis’ re- 
fusal of protective custody did not excuse 
CCA’s failure to protect if Dellis could 
“establish that this assault was reason- 
ably preventable.” The excessive force 
claim was wrongly dismissed because the 
district court used the wrong standard of 
review. The water claim was also wrongly 
dismissed because the district court 
clearly misread Dellis’ claimed facts. 

Dellis failed to exhaust administra- 
tive remedies on any claim. Under Booth 
v. Chumer, 531 U.S. 956, 121 S.Ct. 1819, 
149 L.Ed.2d 958 (2001), prisoners must 
exhaust all available administrative 
remedies, even if the requested rem- 
edies are unavailable and the 
administrative procedures futile. On 
Dellis’ meritorious claims, the appeals 
court vacated the district court deci- 
sion and remanded with instructions to 
dismiss without prejudice. Dellis must 
now exhaust futile administrative rem- 
edies before refiling his suit. See: Dellis 
v. Corrections Corporation of America, 
257 F.3d 508 (6th Cir. 2001). ■ 


denied having a sexual relationship. 
Mahoney admitted to fondling the pris- 
oner and, in an affidavit, the prisoner 
stated she performed oral sex on him. 

The four women will receive compen- 
satory time and vacation pay but will not 
return to the prison unless they are 
cleared of the charges, said TDCJ spokes- 
man Larry Todd. 

In San Antonio, three Bexar County 
jail deputies resigned after they were put 
under investigation for furnishing pris- 
oners with coffee, tobacco, narcotics, and 
a cell phone. Sheriff Ralph Lopez said that 
when the three deputies were brought in 
for questioning, they declined to answer 
any questions and resigned. One deputy 
was a 20-year veteran; the others had 5 
and 2 years of service, respectively. In- 
ternal affairs began the investigation after 
informants revealed that the deputies, 
whose names were not disclosed, were 
trafficking with prisoners and charging 
them for use of the cell phone. Because 
the three men resigned, internal affairs 
will no longer handle the investigation 
and will transfer it to the district attorney’s 
office for review. 

In east Texas, federal jurors in Tyler 
found that prison guards did not use 
excessive force when they punched a 
prisoner in the eye causing him to lose 
vision in that eye. Michael R Fontenot, 
a prisoner at the 2,800-man Mark W. 
Michael State Prison, alleged that three 
guards physically assaulted him in Sep- 
tember 1999 and the assault caused him 
to lose vision in one eye. Fontenot filed 
suit under 42 U.S.C. §1983 and the mat- 
ter came to trial early in December 200 1 
before U.S. District Judge William 
Steger. 

After hearing testimony for little 
more than a day, a federal jury of six 
women and two men deliberated about 
an hour before ruling in favor of the 
prison guards. Defendants Lurenza 
Hutchison, Steven Sims, and Sgt. Olin 
Statham, Jr. had admitted to punching 
Fontenot in the eye but said they used 
only the amount of force necessary to 
control the incident. | 

Sources: Associated Press, Beaumont 
Enterprise, San Antonio Express-News, 
Temple (Texas) Daily Telegram, Tyler 
Morning Telegraph. 
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PLRA and AEDPA Have Different Effects on Prisoner Petitions 


I n a December 200 1 special report, 
the Bureau of Justice Statistics, a 
division of the U.S. Department of Jus- 
tice, determined that the Prison Litigation 
Reform Act (PLRA) and the Antiterror- 
ism and Effective Death Penalty Act 
(AEDPA) have had significant, but dif- 
fering, effects on the filing rates of 
prisoner petitions. The report is the first 
to characterize statistically the impact of 
the PLRA and the AEDPA on prisoners. 
The analysis focuses on the three most- 
used categories of prisoner petitions: 
habeas corpus, 28 U.S.C. §§2241, 2254, 
and 2255; civil rights, 42 U.S.C. §1983; 
and mandamus, 28 U.S.C. §1361. 

From 1 980 to 2000, the State prisoner 
population rose from 305,458 to 1,236,476 
men and women. The Federal prison 
population increased from 24,363 to 
145,416 persons in the same period. As 
prison populations rose, so did the num- 
ber of petitions filed by prisoners. 

Beginning in 1980, the U.S. Con- 
gress sought to reduce the number of 
prisoner civil rights petitions filed by 
passing the Civil Rights of Institutional- 
ized Persons Act (CRIPA). The number 


of petitions filed, though, continued to 
rise, primarily because of the tripling of 
the State prison population from 1980- 

1995. To further limit civil rights filings by 
prisoners, Congress passed the PLRA, 
effective April 1996. Also effective April 

1996, in an effort to reduce successful 
habeas corpus petitions filed in Federal 
courts. Congress passed the AEDPA. 
PLN has reported extensively on the ef- 
fects of both these pieces of legislation. 

In 1996, State and Federal prison- 
ers filed 41,768 civil rights petitions, a 
rate of 3 7 petitions filed for every 1 ,000 
prisoners. By 2000, even with contin- 
ued prison population growth, the 
PLRA had reduced prisoner civil rights 
petitions to 25,504, a rate of 19 petitions 
per 1,000 prisoners. 

In contrast, the AEDPA failed to re- 
duce State or Federal prisoner habeas 
corpus petitions. State prisoners filed 
habeas corpus petitions in 1996 at a rate 
of 13 per 1,000 prisoners. By 2000, State 
prisoner habeas corpus petitions had 
risen to 21 ,345 filings, a rate of 1 7 per 1,000 
prisoners. For Federal prisoners the re- 
port found that “... the AEDPA does not 


appear to have had any statistically sig- 
nificant impact on the filing rate of habeas 
corpus petitions (including §2255 peti- 
tions to vacate a sentence)....” The 
increase in Federal habeas corpus filings 
was attributed solely to increasing prison 
population. 

Different States and regions exhibit 
different filing rates. Southern states 
have almost half the State prisoners. In 
2000, Southern State prisoners filed 53% 
of the civil rights petitions and 42% of 
the habeas corpus petitions. New Mexico, 
Virginia, Arkansas, Pennsylvania, Indi- 
ana, West Virginia, and Alabama had the 
highest rates of State prisoner petitions 
filed. Alaska, Utah, North Dakota, Rhode 
Island, Hawaii, Connecticut, and Ohio had 
the lowest filing rates. The report does 
not address how “... changes in prison 
administration and conditions ... impact 
the rate at which inmates file petitions and 
the number of petitions filed.” 

The report is available free of charge 
at www.ojp.usdoj.gov/bjs. The report 
number is NCJ 189430, and is titled Pris- 
oner Petitions F iled in U. S. District Courts, 
2000, with Trends, 1980-2000. | 


SAVE UP TO 60% 
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We can send calls anywhere in the world. 
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Court Reviewability of California Parole Denials Survives, but 
Governor’s No-Parole Policy Goes to State Supreme Court 

by Marvin Mentor 


T he California Supreme Court let 
stand one appellate court’s rul- 
ing that the California Board of Prison 
Terms’ (BPT) lifer parole denial decisions 
were subject to court oversight under a 
“some evidence” standard, but granted a 
Petition for Review of (and thereby tem- 
porarily vacated) another appellate 
court’s ruling on the arguably more diffi- 
cult question of the alleged arbitrary 
policy of Governor Gray Davis to prevent 
all murderers and most other lifers from 
actually paroling. 

In In Re Edward Ramirez, 94 
Cal.App.4th 549 (Dec. 2001 ), the First Dis- 
trict Court of Appeal rejected the BPT’s 
separation-of-powers argument that they 
had argued made their parole decisions 
immune from all judicial oversight. The 
court also established that parole denials 
must be based upon “some evidence.” 

In In Re Robert Rosenkrantz, 95 
Cal.App. 4th 358 (Jan. 2002), rev. granted 
(“ Rosenkrantz IIP’), the Second District 
Court of Appeal rejected the Governor’s 
argument that his review of BPT lifer de- 
cisions was immune from judicial 
oversight. It affirmed the Los Angeles 
Superior Court’s ruling overturning the 
Governor’s reversal of Rosenkrantz’s 
court-ordered parole release because, 
since no evidence had supported a de- 
nial of parole, it necessarily followed that 
none supported a reversal. 

Edward Ramirez was driving the get- 
away car after a robbery, evading the 
police in a high-speed chase, when he 
crashed - killing his crime partner. Ramirez 
received 15 years to life for second-de- 
gree murder; the concurrent robbery term 
was stayed. After 17 years, the BPT con- 
tinued to deny parole based largely upon 
the robbery. The Marin County Superior 
Court found Ramirez’ BPT record con- 
tained no evidence to support the refusal 
to fix his term, and ordered the BPT to 
“find him suitable” and set a term propor- 
tional to other second degree murder 
robbery crimes. The BPT appealed, claim- 
ing they were immune from all judicial 
oversight under the separation of pow- 
ers doctrine, and that the Board’s opinion 
however devoid of evidentiary support it 
might be - was therefore unassailable. 


Robert Rosenkrantz killed a 
high-school acquaintance with 10 rounds 
from an Uzi after that person had taunted 
him for being a homosexual. On the lam 
for 24 days, Rosenkrantz was arrested and 
tried for first-degree murder. A jury ac- 
quitted him of first degree and convicted 
of him of second degree. (See: People v. 
Rosenkrantz, 198 Cal.App. 3d 1167 (1988) 
(“ Rosenkrantz 7”.) 

The BPT found him suitable for pa- 
role, but later disapproved their decision 
on internal review as “improvidently 
granted.” He was subsequently denied 
parole. Upon an ensuing writ, the court 
found no evidence to support the denial, 
and ordered the BPT to set a date {In Re 
Rosenkrantz (II), 80 Cal.App. 4th 409 
(1999) (see PLN, Dec. 2000).) The BPT, 
inconsistently, found Rosenkrantz un- 
suitable, but granted parole - to appease 
the court. The Governor wrote a 10 page 
reversal order, in which he essentially 
re-tried and convicted Rosenkrantz of 
first-degree murder. 

On yet another writ, now against the 
Governor, the Los Angeles SuperiorCourt 
ruled that the governor’s review power 
was not absolute and that his decision 
must be supported by some evidence - 
which it was not - and ordered 
Rosenkrantz released to parole. The court 
also found Governor Davis had an illegal 
policy of arbitrarily denying parole to all 
murderers. 

That the conspiratorial political 
agenda of Gov. Davis and his puppet pa- 
role board is to deny parole to all 
murderers is old news. (See PLN, April 
2000 “California’s No Parole Board.”) But 
it is also new news because the evidence 
of it continues to mount daily. As of the 
Rosenkrantz III case briefing, the record 
was one parole out of 4,800 hearings un- 
der Davis’ reign. (That one parole was a 
concession to women’s rights advocates 
who had argued that because prisoner 
Rose Ann Parker was herself a battered 
victim, she was entitled to some defer- 
ence to the later-enacted Battered 
Women’s Syndrome defense to a spou- 
sal killing. Now two years on parole, 
Parker is still wearing an electronic ankle 
alarm bracelet.) 


The conspiracy, which has been on- 
going since at least 1983, according to 
the March 5, 1999 sworn declaration of 
the late former BPT Chairman Albert 
Leddy, has been steadily attacked in a 
continuum of lifer writs. In Rosenkrantz 
II, the Second District Court of Appeal 
outlawed the BPT’s boilerplate parole 
denial “reason” of “callous disregard for 
human suffering.” Calling the BPT’s prac- 
tices a “continuing charade of 
meaningless hearings” serving only as a 
“post hoc rationalization for a decision 
already made,” the court ruled that if there 
is no evidence to support the BPT’s de- 
nial “reasons,” the denial cannot 
withstand a substantive due process ju- 
dicial challenge. 

Relying upon Rosenkrantz II, the 
Marin County Superior Court held that in 
Edward Ramirez’ petition, there was no 
evidence to support the reasons listed 
by the BPT in its denial ruling, and or- 
dered the BPT to conduct a new hearing 
wherein they must “find him suitable for 
parole.” 

On appeal, the First District Court of 
Appeal ruled that the order to the BPT to 
“find Ramirez suitable” was a violation of 
the separation of powers doctrine, in that 
the authority to make “suitability” deter- 
minations is vested in the executive 
branch (i.e., the BPT) and not in the courts. 

But once the BPT has made a parole 
decision, the court held that that deci- 
sion is reviewable in the courts under a 
“deferential abuse of discretion” stan- 
dard. Discretion is abused if the decision 
was arbitrary and capricious. In oral ar- 
gument {Ramirez), the BPT conceded that 
a decision based upon no evidence would 
be arbitrary and capricious. Thus, the 
court concluded that unless there is 
“some evidence” to support a BPT deci- 
sion, it must fail judicial challenge. 

The court ordered the BPT to give 
Ramirez a new hearing wherein they 
would compare Ramirez’ criminal behav- 
ior proportionately to others’ similar to 
his, and must give positive weight to 
Ramirez’ outstanding in-prison achieve- 
ments and favorable psychological 
profile reports. The CA Supreme Court 
did not grant review of Ramirez and re- 
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jected the state’s request to depublish 
the case. 

Relying heavily upon Ramirez, the 
Rosenkrantz III court reviewed the 
Governor’s similar claim of 
separation-of-powers based immunity. 
The issue was somewhat different than 
that presented in Ramirez, because the 
Governor’s review authority is based 
upon an express California constitutional 
provision. 

The Governor asserted that his pa- 
role review powers were akin to his 
clemency powers and were therefore 
purely discretionary and beyond review. 
But clemency is an act of grace, i.e., of 
mercy, and there is nothing merciful what- 
ever about the Governor’s arbitrary 
self-serving policy to reject all murderer 
paroles. The appellate court rejected the 
Governor’s clemency analogy. 

In an extremely important statement 
to California lifers, the court also rejected 
the Governor’s immunity claim on due 
process grounds, announcing for the 
first time in California’s jurisprudence that 
“California’s parole statutes [grounded 
in a “shall-unless” formulation] create a 
protected liberty interest.” 

At the outset, the Rosenkrantz III 
panel split 2 to 1, agreeing not to resolve 
the second question presented - that of 
the Governor’s illegal biased agenda to 
prevent all murderer paroles - in favor of 
reaching its reversal decision solely on 
the first question presented of his immu- 
nity. 

But even that question got mixed 
results. The majority held that the “law 
of the case” doctrine controlled here. 
That is, since the same appellate court 
had earlier ruled that there was no evi- 
dence to support the BPT’s denial of 
parole (and that the BPT therefore had to 
grant parole, and did), the Governor - 
absent some new evidence - couldn’t 
parse “no evidence” to come up with 
“some evidence” as would be needed to 
reverse the BPT. Indeed, California law 
requires the Governor to base his review 
on the same record, as did the BPT. That 
the Governor’s private opinion as to pa- 
role may disagree with the BPT’s opinion 
does not, however, give the Governor 
autocratic reversal authority, the appel- 
late court ruled, because the California 
voters didn’t expressly vest him with 
such absolute power. Thus, the law of 
the case controlled, and the Governor’s 


reversal was overruled, affirming the Los 
Angeles Superior Court’s order to release 
Rosenkrantz immediately. 

The dissenting appellate court Jus- 
tice not only disagreed with the majority’s 
law-of-the-case holding, he went off-limits 
into the (deferred) second question and 
tried to defend the Governor’s honor as 
to his illegal no-parole policy. Incredibly, 
he opined that one parole in 4800 hear- 
ings was not ipso facto indicative of such 
a policy, without first conducting a 
case -by-case review. But he overlooked 
that the law mandates paroles “shall nor- 
mally” be granted (CA Penal Code 
§§304 1 (a), (b)). The “odds” that an unbi- 
ased board faithfully following the 
“normal” rule (i.e., fixing terms at least 50% 
of the time) for 4800 consecutive hear- 
ings would come up with only one grant 
of parole is an infinitesimally small num- 
ber. The dissent’s attempt to repudiate the 
obvious statistics is unavailing. 

But the author of the majority opin- 
ion retorted to the dissent’s attempt to 
rehabilitate the Governor. In a spirited 
concurring opinion. Justice Miriam Vogel 
cited the overwhelming evidence ad- 
duced in the two day superior court 
evidentiary hearing, wherein Los Ange- 
les Times reporter David Lesher related 
via his May 21, 2001 deposition that the 
Governor had said that “no murderer 
would parole on his watch - not even a 
second degree murderer with extenuating 
circumstances.” She further defended the 
majority opinion by saying that, absent 
court oversight; the Governor’s “review” 
process amounted to no more than 
“cherry picking,” “paw[ing] through the 
same evidence [upon each repeat review 
of the BPT’s decisions] in search of some 
other justification for [his] actions.” 

However, on May 1, 2002, the Cali- 
fornia Supreme Court voted 6-0 to grant 
the state’s Petition for Review of 
Rosenkrantz III (automatically vacating 
Rosenkrantz III), thereby preserving its 
earlier stay pending appeal and once 
again preventing prisoner Rosenkrantz 
from being released. In a separate 4-2 vote, 
the Court denied lifting of a similar stay it 
had also issued for lifer Mark Smith, who 
had a similar Los Angeles Superior Court 
ruling as Rosenkrantz’s, and took his case 
under review as well. Smith, who is cur- 
rently suffering from AIDS, cancer, 
dementia and is in a wheelchair, arguably 
might not survive the lengthy review pro- 


cess. (PLN will report on the Supreme 
Court’s decision, expected in 2003.) 

Additional lifer writs are pending on 
the open questions of the presumption 
of suitability - that is, the statutory obli- 
gation of the BPT to fix terms for all but 
the most egregious cases; the illegality 
of requiring admission to the offense (or 
offense factors) to gain parole; and the 
Governor’s reversal of a BPT grant of 
parole where no court had first made a 
“no evidence” finding, as in Rosenb'antz 
III, to support the denial. 

Notwithstanding the Governor’s vig- 
orous denial in the courts of a no-parole 
policy, in his January 2002 television ads 
for his reelection, he proudly proclaimed 
his record of having “delayed early re- 
lease of violent felons.” Perhaps even 
more telling was Davis’ post-review-grant 
statement reported by the Associated 
Press on May 2, 2002: “By hearing 
[Rosenkrantz 7/7], the Court will examine 
important constitutional issues regarding 
the governor’s ability to protect the 
people of California from murderers who 
would otherwise he released on parole.” 
(Emphasis added.) Hopefully, California’s 
writ judges are tuned in to the media. | 
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News in Brief 


California: On May 1, 2002, the 
Wasco State Prison banned all smoking 
by prisoners at the facility, becoming the 
second state prison in California to do 
so. Prison officials claimed it was costing 
$250,000 a year to reprimand prisoners 
smoking in non smoking areas and to re- 
pair damage to lighting fixtures caused 
by smokers improvising lighters after 
matches were banned. 

Canada: On May 6, 2002, Maurice 
“Mom” Boucher, 48, the head of the Que- 
bec chapter of Hell’s Angels, was 
sentenced to 25 years in prison for order- 
ing the killing of two prison guards who 
were actually killed. 

Colorado: In March, 2002, officials 
at the Colorado State Penitentiary in 
Canon City mistakenly released Clifton 
Brecha, 30, on parole. As of May 3, 
2002, they were still looking for him. 
Brecha was serving a sentence of life 
plus 24 years stemming from the death 
of a prisoner in 1994. Prison officials 
were unable to explain why or how 
Brecha was released. 

Connecticut: On April 9, 2002, pris- 
oner Jair Ramirez, 23, escaped from the 
Hartford Correctional Center during a pris- 
oner transfer by hiding in a garage while 
other prisoners were loaded into a trans- 
port van. Ramirez’s escape, while shackled 
and wearing an orange jumpsuit, was not 
noticed until the van arrived at the 
MacDougall prison in Suffield. 

Florida: In March, 2002, the Florida 
Department of Corrections released docu- 
ments after the St. Petersburg Times fded 


Human Rights Watch 

is researching the subject of seri- 
ous mental illness in U.S. prisons. 
If you are a seriously mentally ill 
inmate, please send letters detail- 
ing your incarceration conditions 
and access to treatment to: 

Sasha Abramsky 
c/o Jamie Fellner 
Human Rights Watch 
350 Fifth Ave, 34th Floor 
New York, NY 10118 

The published report will protect 
inmate confidentiality. 


suit, indicating that in March, 2001, pris- 
oner informant Robert Pasquince had 
informed prison officials of a plot by 
Zephyrhills Correctional Institution pris- 
oners Richard Seibert, Robert Fennell, 
Joshua Knerr, Paul Russell, Henry 
Shelton, Raymond Eldridge and Mark 
Guglielmo, to tunnel out of the prison. 
The would be escapees tunneled to 
within 40 feet of the prison’s perimeter 
before being stopped by prison officials. 
Six employees were disciplined for negli- 
gence in allowing the plot to progress so 
far and for inadequate supervision of the 
escapees. All remain employed by the 
Florida DOC. All the would be escapees 
were serving life sentences which led lo- 
cal prosecutors to decline to press 
criminal charges in the case. 

Louisiana: On February 13, 2002, 
Orleans Parish jail prisoners Ernest Irv- 
ing, 35, and Michael Brown, 26, were 
charged with aggravated rape. The two 
men allegedly broke into a holding cell in 
the jail hospital and raped a female pris- 
oner awaiting medical care. The rape 
victim promptly reported the attack to jail 
guards. 

Maryland: On April 11, 2002, Carolyn 
Diane Cooley, 44, a guard at the 
Chelternham Youth Facility, was charged 
with sexually assaulting a 1 4 year old boy 
in her care. The victim was housed in a 
special unit in the prison that is reserved 
for children who have not committed any 
crimes but who are in state care due to an 
unstable home life. Prosecutors claim 
Cooley had sex with the child on several 
occasions. 

New York: The current champion of 
the International Federation of Competi- 
tive Eating is Charles Hardy, a 360 pound 
state prison guard. Among Hardy’s feats 
are eating a 15 foot uncut sushi roll in 30 
minutes and eating 23 and a half hot dogs 
in 12 minutes. 

North Carolina: On May 10, 2002, 
a Johnston county jury in Smithfield 
convicted Johnston Correctional Insti- 
tution guard Cynthia Rupel, 42, of the 
murder of her husband James Rupel, 
41. The jury found Rupel had murdered 
her husband by shooting him in the 
head with a .357 revolver as he lay na- 
ked in the bed of their mobile home. 
Rupel then faked a suicide note and 
tried to claim James had killed himself. 


Police became suspicions upon discov- 
ering that Rupel was having an affair 
with another guard. 

Ohio: On April 22, 2002, Walter 
Fairman, 37, a guard at the Toledo Cor- 
rectional Institution was charged with 
assault for punching guard, and his ex 
girlfriend, Cynthia San Pedro, 3 1, on the 
thigh during roll call at the prison. Fairman 
was upset over a soured relationship 
with San Pedro. San Pedro had previously 
pleaded no contest to charges that she 
harassed and stalked another female 
guard with whom Fairman was involved 
and had threatened her and followed her 
to Fairman’s home. 

Texas: On April 21, 2002, Tarrant 
county (Ft. Worth) assistant district at- 
torney Soraya Choudhry, 31, was 
arrested outside a hotel at 2 AM and 
charged with public intoxication and 
threatening a police officer. Police were 
called after Choudhry was seen fight- 
ing in a car with a friend. Choudhry 
resigned her job as a prosecutor after 
being charged. 

Virginia: On March 20, 2002m 
Vince Wolfe, a counselor at the Bland 
Correctional Center was indicted on 
federal charges that he helped state 
prisoner and DEA informant Michael 
Fulcher run a marijuana ring in the 
prison. Wolfe is the 22nd person in- 
dicted in the drug case, including 
Fulcher, four guards, another counse- 
lor, nine prisoners and others. 

Washington: OnApril 11, 2002, Ja- 
son Larson, 3 1, a prisoner at the Minimum 
Security Unit in Monroe, escaped from 
the back of a Department of Natural Re- 
sources truck going to a work detail in 
Stillwater. Larson kicked the truck door 
open and escaped while the truck was 
stopped at a stoplight. He had been at 
the camp about a month and had almost 
exactly a year remaining on his sentences 
of forgery, possessing stolen property 
and eluding police. 

Washington: On may 28, 2002, John 
Anthony Brown, 31, hanged himself in 
the Intensive Management Unit of the 
Washington Corrections Center in 
Shelton. Brown allegedly tied a sheet 
around the television stand in his cell and 
died of suffocation. Brown had been serv- 
ing a 1988 Snohomish county sentence 
for rape and assault. | 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton-Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America. 

Law Dictionary, Peter Collin Publishing, 288 pages. 
$15.95. 

Comprehensive law dictionary explains more than 
7,000 legal terms. Covers civil, criminal, commercial, 
and international law and prison slang. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $16.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer should read 
this book. It tells readers how to determine their 
legal needs, fee payments, how to evaluate a 
lawyer’s qualifications, and much more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $32.95. 

Latest Edition of the scholarly classic documenting 
U.S. government involvement in drug trafficking. 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 

$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN writers. 

Hepatitis and Liver Disease: What You Need to 
Know, by Melissa Palmer, MD; Avery, 457 pages. 

$14.95. 

Describes symptoms and treatments of hepatitis 
and other liver diseases. Includes an extensive 
bibliography and index. 
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1016 


1015 


1014 


1009 


1031 


Legal Research: How to Find and Understand the 

Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. §23*951 Now $19.95! 

Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. A must for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, by 
Richard Boire; Ronin, 271pages. $17.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modem prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, reissue 
edition, by Barry Scheck, Peter Neufeld and Jim 
Dwyer; Penguin Putnam, 432 pages. $9.99. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, revised and updated edition, by Joy James; 
Saint Martins Press, 368 pages. $19.95. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 


QTY/ 

Total 

1005 


1008 


1021 


1007 


1030 


1032 


Prison Legal News 


33 


August 2002 


Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social j 0 f a j 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 1019 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 1020 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 2 

the post civil war Southern economy. Explains 

how prison slavery was an integral part of the 
American economy in the post civil war era. Puts 
today’s prison slave labor practices into con- 
text. — 

Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastating 

mental health crisis in American prisons and jails. Cov- 
ers all aspects of mental illness, prison rape, racism, 

negative effects of long term isolation in control units 
and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies 102 4 

create and foster crime and how corporate and gov- 

eminent crime is rarely pursued or punished. Shows 

connections between crime and policies on the en- 

vironment, banking and other issues. 


With Liberty for Some, by Scott Christianson; 
Northeastern University Press, 360 pages. $18.95. 

The best history of prisons in the US that there is. 
Solidly documents America as a prison nation to the 
present. Puts the prison system in a historical con- 
text. 


Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$17.00. 

Radical analysis of the ruling class war on the poor 

via the criminal justice system. Well supported by 1002 

the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 
and Prisons. Best book on these issues. 


No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 218 pages. $15.95. 1010 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class | == 
inequality, creating a two tiered system of justice at 
all levels. 

The Perpetual Prisoner Machine: How America 
Profits from Crime, by Joel Dyer; Westview 
Press, 318 pages. $19.00. 10 25 

Expose on who profits from the prison industrial 

complex: private prisons, banks, investment houses 

and small companies. Explains how prison growth 

means more profit for business. 
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Buy Your Copy Today! 


Due to budpt cuts, if 
you don't buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your copies 
today to make sure 
you have the hands- 
on help 
you need! 

Oceana 

Publications, Inc. 

V J 



Know Your Rights! Get The Hands-On Guides 

™ That Have Helped Thousands 


Pfisonpp^’nScilf-iHelp I4tigatj6ii Manual; 3rd Edijtipp iis$?2.95 


Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston and Daniel Manville, this valuable publication includes an outline of Federal and State legal sys- 
tems and relevant terminology. This essential resource will help you to understand your rights, and will 
present possible remedies. 

This publication includes: 

• Conditions of Confinement • Civil Liberties in Pri son • Equal Protection of the Laws 

• Procedural Due Process • Litigation • Pre-Trial Detainees’ Rights • Action, Defenses and Relief 

• Legal Research and Writing 


Introduction to the Legal System of the United States us$29.50 


This publication will help you to understand the fundamental principles of the United States legal sys- 
tem. Written by E, Allan Farnsworth, Professor of Law at Columbia University School of Law, this text 
has been required introductory reading in law schools for nearly 20 years. 

You receive coverage on: 

• Historical Background • Legal Education • Legal Profession • The Judicial System • Statutes 

• Secondary Authority Classification • Procedure • Private Law * Public Law 


'A :i "AA ■■:■■■■■ ■■ !. •• ....:; •• ...! .! :!.... •• .! i! ;• !. !! !!.. .!! -A.-..-. !. !.... •• .!! ::.... •• !! !! !.. ••• •• ...: •:... ! ..... :• 

Brief Writing and Oral Argument, 8th Edition us$35.oo 


Tlris text provides guidance on tire art of preparing oral arid written arguments, and explains how to be 
effective and persuasive in court. One of the author s has more than twenty years of experience as a trial 
judge in the U.S. Courts of Appeals, and in this book he shares the secrets to success. 

This book includes current explanations relating to Courts of Appeals including: 

• Function • Structure • Procedures • Rules of Court • Standards ofReview 

• Citing Laws in Your Arguments 


Detach this form and send payment (Check, Money Order or Credit Card) in an envelope to; 

Oceana Publications • 75 Main Street * Dobbs Ferry, N.Y. 10522-1601 
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n 

Prisoners' Self-Help Litigation Manual, US$32.95 

1 I I ID I 

0-379-21212-9 

E 

n~ 

Introduction to the Legal System of the United States, US$29.50 

0-379-21373-7 


n~ 

Brief Writing and Oral Argument, 8th Edition, US$35.60 

0-379-20427-4 


Prisoners Receive FREE Shipp ins and Handling - 

Please Do Not Send Cash \ 


□Check or Money Order is enclosed 
□Visa □MasterCard □American Express Card #: 
Exp. Date: / 
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Boot Camp Or Boot Hill? 

Troubled Teens Suffer From Too Much Tough Love 

by Roger Hummel 


O n February 15, 2002, Charles 
Long II was arrested on mur- 
der and child-abuse charges growing 
from the death of Anthony Haynes. On 
J uly 1 , 200 1 the 1 4 year old Haynes died 
while attending an Arizona boot camp 
operated by America’s Buffalo Soldiers 
Re-Enactors Association. Long, 56, was 
the camp’s director. He was also charged 
with marijuana possession and aggra- 
vated assault for allegedly pulling a knife 
on a young camper. 

The medical examiner’s office said 
Haynes died from the unlikely combina- 
tion of dehydration and near drowning. 


Inside 

Maryland Boot Camp Settlement 

3 

California Prison Mismanaged 

7 

Editorial 

8 

PLRA Fee Cap Upheld 

10 

California Heart Transplant 

12 

Mumua Abu- Jamal 

14 

Supreme Court on the Death Penalty 

17 

Lyyne Stewart Case 

20 

Washington DOC Property Suit 

22 

Massachusetts PAC Ban Upheld 

24 

Microsoft Seeks Damages 

26 

Summary Judgment Decisions 

28 

News in Brief 

30 


Without benefit of shade from the sum- 
mer sun, the teenager had been made to 
stand in the 114-degree desert heat for 5 
hours. When Haynes began hallucinating 
and eating dirt, he was left face down in a 
bathtub filled with water. 

Haynes was not the first teenager to 
die in a correctional boot camp, the nation’s 
increasingly popular non-traditional sen- 
tencing option for juvenile offenders. Since 
1980, at least 31 youngsters have perished 
in these camps under diverse and often sus- 
picious circumstances. 

Boot camp programs are modeled af- 
ter military basic training. Juveniles often 
enter the program in groups referred to as 
platoons or squads. They are required to 
wear military style uniforms, march in for- 
mation to and from activities, and respond 
rapidly to commands from “drill instruc- 
tors.” The rigorous daily schedule requires 
the youths to arise early and stay active 
throughout the day. While the daily rou- 
tine may vary from camp to camp, it usually 
includes drill and ceremony practice, 
strenuous physical fitness activities, and 
an academic program. For misbehavior, 
campers may receive summary punishment 
such as having to do pushups. 

Despite their popularity, correctional 
boot camps are controversial. There is no 
clear evidence to show that the camps are 
an appropriate or effective means to treat 
youthful offenders nor to assess the im- 
pact the camps have on the behavior of 
juveniles while they are confined or after 
they are released. That the military does 
not accept recruits with criminal records 
would indicate that boot camps have little 


rehabilitative potential in and of them- 
selves. Key to this is the lack of follow up 
and care when juveniles are released from 
boot camps and returned to the poor, shat- 
tered neighborhoods, broken families and 
milieus of substance abuse that they came 
from with no education or job skills. 

Moreover, there are no standardized 
guidelines or national regulations gov- 
erning boot camps or the private or 
governmental agencies that operate them. 
Background checks on boot-camp staff- 
ers are rarely conducted. Many private 
camps operate without any governmen- 
tal oversight or even the need to obtain a 
state license or county permit. The only 
suggestion of regulation comes from the 
self-interested American Correctional 
Association, a prison industry trade 
group, that likely would have accredited 
the camps operated by Nazi Germany so 
long as the accreditation fees had been 
paid in advance, of course. 

Failure, Tragedy, And Death 

To gain a better view, examine the 
largest system in the nation, the Califor- 
nia Youth Authority (CYA), which 
operates 1 1 prisons and four boot camps. 
Three years ago, CYA officials acknowl- 
edged what critics had been saying for 
years: something was very wrong. 

Instead of rehabilitation and educa- 
tion, the system of 6,300 young prisoners 
had become known for brutality, neglect, 
and other abuses. Persistent reports that 
mentally ill youths were stripped to their 
underwear and isolated in cages 23 hours 
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Boot Camps (continued) 


a day, that prisoners were subjected to 
biomedical experiments and sexually and 
physically abused by guards, and that 
other horrors were part of the daily rou- 
tine led California’s Inspector General, 
Steven White, to conclude that “it would 
be impossible to overstate the problem.” 
[PLN, Feb 2000 and page 16 of this is- 
sue.] 

But the problems are not limited to 
California. In 1990, Michelle Sutton, then 
15, and two other juveniles died at a Utah 
outdoor camp. Candy Sutton, Michelle’s 
mother, who has since campaigned for 
governmental oversight of youth camps, 
said: “The industry is getting so big, it’s 
harder to regulate. That’s why we need 
national regulations for the camps or we 
should abolish them altogether.” 

In 1998, Nicholas Contreraz, then 16, 
died at the privately run Arizona Boys 
Ranch boot camp. The state eventually 
brought charges of murder, manslaugh- 
ter, and child abuse against six staff 
members at the camp. All charges were 
later dropped. 

Critics say that the boot camps’ con- 
frontational environment is in direct 
opposition to the development of posi- 
tive interpersonal relationships and a 
supportive atmosphere, two factors that 
are essential for youths’ rehabilitation. 

A tragic example of neglect was Chad 
Franza, 16, who had a series of run-ins 
with the law. Only 24 days after he en- 
tered a boot camp at Bartow, Florida, Chad 
decided he could not endure the camp’s 
tough conditions nor the isolation from 
his family. He hanged himself with his 
boot laces. Hours before he took his life, 
Chad’s parents, both of whom were em- 
ployed by the Florida Department of 
Corrections, went to the boot camp to visit 
their son. “They wouldn’t let us,” Joseph 
Franza said. 

Chad’s parents sued Florida’s De- 
partment of Juvenile J ustice, Polk County 
Sheriff Lawrence Crow, and Emergency 
Medical Services Associates (EMSA), 
Correctional Care, a Fort Lauderdale 
based for profit company contracted to 
provide medical and mental health ser- 
vices to the Bartow boot campers. 

The Franza family’s lawsuit alleges 
that the camp’s workers were told that 
Chad was suicidal and had threatened to 


kill himself more than once, yet the boy 
was never placed on close watch or 
scheduled for a suicide risk assessment. 
Joseph Franza alleged that camp employ- 
ees failed to document Chad’s suicidal 
tendencies, failed to check his room regu- 
larly and restricted contact between the 
boy and his parents. 

A boot camp presents “a situation 
that lends itself to abusive conditions” 
said R. Dean Wright, a professor of soci- 
ology at Drake University in Iowa. “Any 
time you have someone use lock and key, 
the person who has the lock and key has 
the power to abuse, and they often do.” 

In July 1999 in South Dakota, 14-year 
old Gina Score died after a forced run at a 
girls boot camp operated by the state. Two 
staff members were acquitted of child 
abuse charges in connection with Gina’s 
death. Camp workers were also acquitted 
of charges growing from the cruel prac- 
tice of making the girls run in shackles 
until their ankles bled. 

Abuse does not always take the form 
of physical mistreatment, however. Abuse 
can also occur as a result of withholding 
or the improper delivery of essential ser- 
vices such as health care. 

On January 4, 200 1,18 year old Bryan 
Alexander complained of feeling ill. He 
filed a sick-call request at the 120 bed 
Mansfield, Texas, boot camp where he 
was confined for assault and drunk driv- 
ing convictions. A boot camp nurse 
assessed his condition and, on January 
5, a camp physician prescribed penicillin, 
an antibiotic. Alexander’s condition wors- 
ened. On January 7, he was transported 
to John Peter Smith hospital in Fort Worth 
where, on January 9th, he died. The medi- 
cal examiner determined that death was 
the result of an antibiotic resistant form 
of pneumonia caused by a staphylococ- 
cus infection. 

Early in May 200 1 , a Tarrant County 
(Fort Worth) grand jury handed up a two 
count indictment against Knyvett Jane 
Reyes, a nurse at the Mansfield boot 
camp. Reyes was charged with man- 
slaughter and negligent homicide. The 
indictment alleged that Reyes recklessly 
and negligently caused Alexander’s death 
by failing to assess, report, and stabilize 
his condition. The indictment also alleged 
that Reyes did not order bed rest, did not 
prohibit strenuous physical exercise, and 
did not timely transfer Alexander to a hos- 
pital. 
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In a bench trial on June 28, 2002, 
Reyes was convicted of negligent homi- 
cide in Alexander’s death after being 
acquitted of the more serious manslaugh- 
ter charge. Reyes now works as a records 
clerk in a local hospital. The criminal con- 
viction will not prevent Reyes from 
reapplying for her registered nurse li- 
cense. In Texas a manslaughter 
conviction carries a 2 to 20 year prison 
term while negligent homicide is punish- 
able by up to 2 years in a state jail. A fine 
of up to $ 10,000 can be added to the pun- 
ishment for either offense. 

RickAlexander, Bryan’s father, filed 
a $755 million lawsuit against Florida 
based Correctional Services Corporation 
(CSC), the Mansfield camp’s operator. The 
elder Alexander complained that inad- 
equate medical care led to his son’s death. 
CSC denied the allegations. 

A month after Bryan Alexander died, 
14 year old Ryan Lewis hanged himself at 
the wilderness therapy camp in West Vir- 
ginia. Ryan’s parents said the camp 
operator did not recognize the severity 
of the boy’s depression. 

February 200 1 saw yet another need- 
less death, this time at a Florida camp for 
troubled boys. Michael Wiltsie, 12, one 
of the youngest to die at a boot camp, 
succumbed after a 320 pound camp coun- 
selor restrained him on the ground for 
almost 30 minutes. 

These deaths and more combined 
with frequent reports of abuses are put- 
ting increased pressure in states to adopt 
regulations to govern the roughly 400 
boot camps operating around the coun- 
try. While most states have laws against 
child abuse and endangerment, many do 
not specifically compel the boot camps 
to meet published standards for proce- 
dures and personnel. 

The Geography of Abuse 

The stigmata of tragic deaths and 
shameful abuses of the juveniles, while 
difficult burdens to bear, do not seem to 
motivate the camps’ operators to adopt 
and obey standard operating procedures. 
Allegations of mismanagement, incompe- 
tent staffers, unregulated operations, and 
savage disciplinary practices continue to 
swirl around the nation’s correctional 
boot camps. 

Many of the camps are state or 
county owned facilities staffed by civil 


servants or by employees of an outside 
contractor. Juveniles are sent to these 
camps by the courts under authority of 
the criminal justice system. There are also 
large numbers of privately owned and 
operated camps around the country such 
as the one in Arizona where Tony Haynes 
died. There private camps are filled with 
unruly teenagers whose parents have 
paid a fee to the camp operator in fervent, 
sometimes desperate hope that their child 
will benefit from the experience. 

While problems and complaints have 
been reported from many states, the 
camps in Texas, Maryland, Nevada, and 
Arizona have received a deservedly ma- 
jor share of the criticism. 

Trouble In Texas 

In Texas, less than a month after 
Bryan Alexander died consequent to 
medical neglect by Mansfield boot camp 
employees, state investigators rode into 
town with a complaint charging the 
CSC-operated camp with illegally pos- 
sessing and distributing narcotics. 

On F ebruary 2, 200 1 , agents from the 
Narcotics Division of the Texas Depart- 


ment of Public Safety, the State Board of 
Medical Examiners, the Texas Board of 
Pharmacy, and the legendary Texas Rang- 
ers conducted a three hour search of the 
Mansfield Camp. The agents declined to 
identify who had filed the complaint and 
Texas Rangers spokeswoman Tela Mange 
offered no comment. 

Later that same month, Tarrant 
County judges decided to recommend to 
Texas legislators that they not renew the 
contract with CSC, the operator of the 370 
bed Community Correctional Facility 
which includes the 120 bed Mansfield 
boot camp. CSC had been the sole opera- 
tor of the facility since it opened in 1992. 

The following month, state District 
Court Judge Paul Enlow found CSC crimi- 
nally liable for the actions of two of their 
former employees who had sexually ha- 
rassed three women who were confined 
to the Mansfield camp. On March 5, 200 1 , 
following a bench trial of a civil complaint 
filed by the three women. Judge Enlow 
found CSC guilty of malice and conscious 
indifference. He awarded $2.8 million in 
damages to the three abused women. CSC 
later agreed to settle the case for an un- 
disclosed amount [ PLN , Aug., 2002]. 


$4.6 Million Paid in Maryland Boot Camp Settlement 


The state of Maryland has agreed 
to pay $4 million to 890 former juvenile 
delinquents who were abused while at- 
tending three state run boot camps. The 
state will pay another $690,000 to a dozen 
attorneys who represented the abused 
campers. 

The class action settlement agree- 
ment, filed in U.S. District court in 
Baltimore, is expected to end the legal 
battles growing from an ugly three year 
episode in Maryland’s juvenile justice 
program. From 1996 when the Western 
Maryland camps were opened until De- 
cember, 1999, when they were closed, 
guards routinely beat teenage campers, 
often while they were handcuffed and 
shackled. The children suffered not only 
cuts and bruises but shattered teeth and 
broken bones. 

The assaults received public atten- 
tion in December, 1999, when the 
Baltimore Sun published a scathing four 
part series which described how muscu- 
lar camp guards slammed, punched, and 
kicked the young campers. After the se- 
ries was published, the Maryland State 


Police entered the camps and confirmed 
the assaults. The governor then ordered 
the National Guard into the camps to 
protect the boys; shortly thereafter, he 
ordered the camps closed. 

Of the $4 million settlement, the 
ten campers who were most seriously 
injured will share $ 1 million which will 
be paid to them in four annual install- 
ments. Fifty other campers who were less 
seriously beaten will each receive 
$15,000. 

All 890 campers will be eligible to 
draw from a $2.1 million education fund 
to pay for four years of college. 

The settlement covers the former 
campers-all males, many now in adult 
prisoners-who passed through the three 
Allegany County boot camps: Savage 
Leadership Challenge, Meadow Moun- 
tain Leadership Challenge and Backbone 
Leadership Challenge. 

John P. Coale, a Washington DC at- 
torney, served pro bono as the lead 
attorney for the campers. 

Source: Baltimore Sun 
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On July 3, 200 1 the Mansfield camp 
graduated its final class of 20 probation- 
ers. CSC’s contract for operation of the 
Mansfield camp was set to expire on Au- 
gust 31st but their Texas troubles were 
far from over. 

Near Dallas, a CSC operated boot 
camp for emotionally disturbed delin- 
quents was closed after half of the 
residents flunked out and had to be sent 
elsewhere for treatment. 

in addition to the loss of revenue 
from the Mansfield and Dallas camps, 
CSC faces still further revenue loss due 
to residents’ shorter stays in the camps. 

In October 2001, two state judges 
found the longtime practice of sentenc- 
ing juvenile felons to a 180-day boot 
camp regime, sometimes called “shock 
probation,” may be illegal. Austin at- 
torney Edmund Davis successfully 
argued that state law sets a maximum 
jail stay of 90 days for felons sentenced 
to probation. Judge Wil Flowers was 
the first to order a prisoner released 
from a county boot camp and judge Jon 
Wisser did the same after hearing 
Davis’ argument. 

The rulings from Flowers and Wisser 
sent prosecutors to their law books in 
search of authority to send young felons 
to a 180-day tenn of shock probation at a 
boot camp. 

The county pays a boot camp op- 
erator such as CSC about $37 per day to 
feed and house a prisoner, or about $6,660 
for a typical 1 80 day program. If a 90 day 
cap is put on Texas boot camp stays, pri- 
vate operators such as CSC stand to lose 
half of their income from the shock pro- 
bation program. 

Mismanagement In Maryland 

“If you were sort of a mad scientist 
who was sent to Maryland to deliberately 
make kids into criminals, you could hardly 
do any better than what’s going on in 
Maryland’s juvenile facilities. You’d have 
to work hard to cripple kids worse that 
they’re being crippled now.” So said 
Vincent Schiraldi, Executive Director of 
the Center on Juvenile and Criminal Jus- 
tice in Washington DC. 

in December 1999, Maryland gover- 
nor Parris Glendening shut down the 


state’s boot camps because guards were 
abusing those in their care. “Violence,” 
said the governor, “will not be tolerated.” 

Today, Maryland’s three largest ju- 
venile facilities, which house hundreds 
of the state’s male teenage lawbreak- 
ers, are rife with violence that not only 
is tolerated by guards but often ignited 
by them. 

The three facilities are not called 
“boot camps” but are “academies” or 
“schools” or “youth facilities.” Chang- 
ing the name, however, does not change 
the character of the facility. The violence 
and abuse continue. 

Not long ago, three Maryland teen- 
agers who were confined to one of the 
facilities met to discuss their drug and 
alcohol problems. A guard approached, 
grabbed one boy, and punched him 
squarely in the mouth twice - maybe three 
times. The boy required hospitalization 
to treat his injuries. 

Two weeks later, a guard watching 
another group of delinquent teens ap- 
proached one who was clowning around 
in the lunch line. When the altercation 
was over the teen had a broken arm. 

When a third youth who had 
grappled with a guard one morning 
reached the emergency room, doctors 
found that a bone in his face had been 
broken. 

These three incidents and hundreds 
more typify the daily routine at 
Maryland’s three largest juvenile jails: the 
Victor Cullen Academy, the Charles H. 
Hickey School, and the Cheltenham Youth 
Facility. 

When reporters from the Baltimore 
Sun launched an investigation of guard 
on prisoner violence at western 
Maryland’s Victor Cullen Academy, they 
found more than 200 reports of physical 
abuse had been altered, destroyed, or 
simply not filed. 

A recent state investigation of the 
Cullen Academy found chronic short 
staffing, inadequate health care services, 
sloppy financial procedures, and a lack 
of training for juvenile offenders. The in- 
vestigation came in the wake of four 
escapes from Cullen as well as the rape of 
a staff member at the Hickey School. Both 
facilities are operated by Youth Services 
International (YSI), a for profit division 
of CSC, the same outfit that operated the 
Mansfield and Dallas boot camps in 
Texas. 


The investigator’s report faulted YSI 
for chronic under-staffing at Cullen 
which can house as many as 225 youths. 
Almost a quarter of the living area staff 
positions were vacant. 

In the YSI operated medical depart- 
ment, the report said, five of the ten 
nurses were working with expired li- 
censes, the gymnasium was filled with 
unsecured over the counter medications, 
referrals for psychotherapy were done on 
a haphazard basis, counseling was done 
by staff members who had no more edu- 
cation and training than a high school 
diploma, and drug treatment was less than 
adequate with youths having to wait up 
to 3 months for help. 

Investigators found numerous other 
irregularities at Cullen including YSI’s fail- 
ure to account properly for a fund to 
provide education and job training as well 
as a failure to account for property con- 
fiscated from youths. Cullen’s library was 
found to be 2,500 items short of the re- 
quired number of books. 

Because these problems represented 
contract violations, YSI owed the state 
about $2 million in damages, said the re- 
port. (YSI operated the Cullen Academy 
in Sabillasville under a 5-year, $4 1 million 
contract which expired in June 2002.) 

As YSI struggled to settle the $2 mil- 
lion damage claim, a separate 
investigation was launched into allega- 
tions that YSI employees staged fights 
between Cullen’s residents. In July 2001 
as the investigation intensified, two YSI 
employees were dismissed and a third 
resigned, said Woodie Harper, a CSC vice 
president. The three employees were sus- 
pected of promoting fights between boys 
with drug and alcohol problems. 

In September 200 1 after 9 months of 
negotiating, Maryland’s Department of 
Juvenile Justice (DJJ) announced that YSI 
agreed to pay the state $600,000 to settle 
the $2 million claim resulting from con- 
tract violations at Cullen. The DJJ 
continues to negotiate with YSI over 
problems at the Hickey School. 

Three months later, Maryland’s Lieu- 
tenant Governor, Kathleen Kennedy 
Townsend, announced that the trouble- 
some Cullen Academy would be 
downsized from its current 225-bed ca- 
pacity to less than 50 beds. The December 
2001 decision to downsize Cullen fol- 
lowed an earlier decision to close the state 
operated Cheltenham Youth Facility. The 
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355-bed Hickey School will continue to 
operate under a contract with CSC that 
expires in 2004. 

As for those altered, destroyed, and 
untiled guard on prisoner assault reports, 
a top official at Maryland’s DJJ resigned 
after it was disclosed that he intention- 
ally understated the number of teens 
assaulted by guards. Henry Lesonsky, 
who was responsible for reporting guard 
assaults on juveniles, resigned effective 
February 18, 2002. 

Unneeded in Nevada 

In Nevada, while the problems were 
less widespread, they were as serious as 
those occurring in other states. And, as 
in Texas and Maryland, Florida based 
CSC played a major role. 

Consider the problems at only one 
ofNevada’s Facilities for juvenile offend- 
ers. In June 2000, amid much fanfare, the 
short-lived Summit View Youth Correc- 
tional Center opened in Clark County. 
The state built the 96-bed facility to 
house Nevada’s most serious and 
chronic offenders from 13 to 18 years old. 

Located a few miles north of Las 
Vegas, the $14 million facility was oper- 
ated by YSI, a division of CSC, under a 
$4.3 million annual contract. While not 
officially classified as a boot camp, Sum- 
mit View operated with a boot camp 
philosophy hoping to rehabilitate and 
educate Nevada’s delinquent teenagers. 

Troubles for the center and YSI be- 
gan the same month the facility opened. 
In June 2000, it was publicly disclosed 
that YSI had offered a position to a former 
Clark County probation officer while he 
was awaiting trial on six felony counts of 
having sex with a juvenile he was super- 
vising. 

The probation officer, Tommie Burse, 
38, was to fill a YSI slot where he would 
supervise troubled teens. When they were 
contacted as part of a background check, 
two Clark County agencies failed to dis- 
close Burse’s history. Five days after 
Summit View opened. Burse pled guilty 
to one count of sexual seduction. 

A year later, Las Vegas police Lieu- 
tenant Tom Monahan confirmed that his 
office was investigating two separate 
sex-related allegations involving Summit 
View staff members. Monahan said the 
matter involved sexual contact between 
a prisoner and a YSI employee. 


On May 3 1 , 200 1 , the day before the 
first anniversary of the facility’s opening, 
a prisoner warned a staff member that a 
disturbance was imminent. The employee 
made a note in a logbook and no further 
action was taken. 

On June 1, the morning after the 
warning was issued, 19 boys stormed 
the prison’s rooftop where they caused 
more than $12,000 in damage, tore up 
an air conditioning unit, and hurled 
pieces at policemen below. Most of the 
boys gave up after spending a few 
hours on the roof in 100-degree desert 
heat. 

Further troubles occurred in Au- 
gust 2001 when two female YSI 
employees were arrested for having sex 
with two Summit View prisoners, ages 
17 and 18. The women pled guilty to 
the charges in November and were sen- 
tenced to probation. 

In September 200 1 , YSI informed the 
state that it intended to terminate its $4.3 
million annual contract to operate Sum- 
mit View. YSI officials said the company 
wanted to pull out of Nevada because 
Summit View never reached 95 percent 
capacity and administrators had trouble 
hiring staff in Las Vegas’ highly competi- 
tive labor market. The center, with a 
capacity of 96 juveniles, never held more 
than 8 1 . 

Although YSI’s contract called for a 
180-day termination notice, the company 
made it clear it wanted to end its contract 
immediately, 2 years early, and leave town. 
YSI claimed it could not operate the facil- 
ity profitably. 

On J anuary 3 1 , 2002, after operating 
for less than 2 years, the $14 million facil- 
ity closed. An effort by Nevada’s Division 
of Child and F amily Services to win legis- 
lative approval to operate the prison itself 
was rejected by state lawmakers. The two 
dozen prisoners who remained at the cen- 
ter were paroled or transferred to other 
facilities. 

Summit View is an example of 
privatization failure, said State Senator 
Joe Neal. “The state has a responsibility 
to these children and closing a facility 
that offered rehabilitation programs is 
wrong,” Neal said. The state hopes to 
reopen Summit View by contracting with 
another company to operate the facility. 
Proposals are being solicited and the cen- 
ter may reopen as early as the summer of 
2002 . 
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Abuse in Arizona 

In Arizona where the tragic death of 
young Anthony Haynes in the summer 
of 2001 attracted national attention, leg- 
islators and citizens’ groups were 
clamoring for statutes and standards to 
regulate boot camps and facilities for 
youthful offenders. 

Arizona is among those states that 
has done the least to regulate the camps. 
“You have to provide more documents to 
get a fishing license than to run a camp 
for young boys,” said State Senator Chris 
Cumminsky. “We require nothing to dem- 
onstrate you have the qualifications to 
engage in this type of activity.” 

In Arizona, any private youth pro- 
gram open for less than 12 months a year 
does not have to be licensed by the state. 

Governor Jane Hull said there is no 
state law to ensure parents receive “ac- 
curate information on the programs they 
send their children to and the people who 
run them. I will not have the state of Ari- 
zona be a haven for unscrupulous or 
abusive people who prey on desperate 
parents and their children.” 

The conditions which led to the 
July 2001 death of Tony Haynes at the 
Buffalo Soldiers “tough love” camp are 
not limited to Arizona. They are illus- 
trative of the problems that infect boot 
camps and juvenile facilities nation- 
wide. 

Camp Director Charles Long and his 
drill instructors (called “sergeants”) had 
neither the formal training nor the creden- 
tials to operate a camp for troubled kids. 
A former Marine lance corporal who 
served in Vietnam and liked to be called 
“colonel,” Long was arrested in 1989 for 
breaking through an ex-girlfriend’s door 
with a sledgehammer. In 1991, he was 
fined and sentenced to probation for as- 
saulting the same girlfriend. 

Long’s camp was located south of 
Buckeye, a dusty desert town 40 miles 
west of Phoenix. About 40 boys and girls 
ages 7 to 17 attended the 5-week camp 
which began on June 25, 2001. In addi- 
tion to Long, the children were supervised 
by three sergeants: Raymond Anderson, 
39 and two others who were barely older 
than the campers. 


The sergeants imposed a regimen of 
forced marches, wearing black uniforms 
in triple-digit desert heat, in your face dis- 
cipline, and a daily diet limited to an apple, 
a carrot and a bowl of beans. And dirt. 

One young sergeant, who asked not 
to be named, said the children were kicked, 
stomped, whipped, deprived of sleep, and 
forced to eat mud as punishment for mi- 
nor rule infractions. 

Justin Hurff, 12, and his brother 
Michael, 9, attended the same 5-week pro- 
gram as Tony. The Hurff brothers said 
the beatings and abusive treatment be- 
gan several days after they arrived in 
camp. Once, they said, all the campers 
were told to lie on their backs side by 
side as the sergeants, wearing boots, ran 
across their chests. Michael said the 
younger campers were often made to in- 
gest dirt that turned to mud after the 
sergeants poured water into their mouths. 

Justin Hurff said the sergeants once 
secured Tony’s hands with handcuffs and 
his legs with shackles before they pulled 
down his pants “and beat his butt with a 
boot.” 

Chris Hanner, whose 14 year old 
son, Brandon, attended the camp with 
Tony, said he was not aware the camp 
had no running water, no medical care, 
and that campers slept in sleeping bags 
lined up on a concrete slab in swelter- 
ing heat. 

Melanie Hudson, Tony’s mother, 
had wanted to get her son some help. 
She feared she was losing control of 
Tony after he was caught shoplifting a 
$12 toy and slashing the tires on a car. 
She read the publicity materials warn- 
ing that the Buffalo Soldiers program 
was “not a fun in the sun camp” and 
signed a release authorizing corporal 
punishment. She paid a $2,000 fee to 
send Tony to the camp. 

Court records show that the day 
Tony died, campers were allowed to say 
whether they wanted to go home. Tony 
and others who said “yes” were made to 
stand in the sun as punishment for being 
“quitters.” Temperatures reached 114 de- 
grees that day. 

After several hours standing in the 
sun, Tony began hallucinating, eating dirt, 
and refusing to drink water. When he be- 
came non-responsive, camp counselors 
took him to a motel and left him face down 
in a bathtub with the shower running. 
When he was returned to camp, he wasn’t 


breathing. Tony never regained con- 
sciousness and was pronounced dead 
later that night. 

The following day, Maricopa 
County’s flamboyant sheriff, Joe Arpaio, 
halted camp operations and returned more 
than 40 children to their parents. Twenty 
detectives were assigned to the case and 
an 8-month investigation followed. 

During a search of Long’s suburban 
Phoenix home, policeman seized porno- 
graphic literature, a video about growing 
marijuana, two pairs of handcuffs, and a 
quarter pound of marijuana from a safe in 
Long’s bedroom closet. 

On February 1 5, 2002, Long was ar- 
rested in charges of second-degree 
murder for the death of Anthony Haynes. 
Long was also charged with eight counts 
of child abuse, aggravated assault, and 
possession of marijuana. On February 20, 
Long posted $100,000 bond and was re- 
leased. 

Anderson, one of the camp’s ser- 
geants, was arrested and charged with 
multiple counts of child abuse. A 17-year 
old sergeant was also charged with child 
abuse and transferred to a juvenile de- 
tention facility. 

On February 20, Troy Hutty, 29, a 
former camp counselor, pled guilty to a 
charge of negligent homicide in the death 
of Tony Haynes. Hutty agreed to coop- 
erate with prosecutors and will be 
sentenced to probation. Hutty was freed 
without bond and will not be sentenced 
until Long and the others have been pros- 
ecuted. 

Do They Work? 

Critics ofboot camps and similar ju- 
venile facilities have expressed particular 
concern about the level of stress created 
by the strict, military based, confronta- 
tional model. They fear such an 
atmosphere will create excessive stress 
and will mitigate any positive effects from 
academic and therapeutic programs that 
the camps may offer. 

The critics’ concerns are borne out 
by the statistics that show boot camps 
are little more effective in treating juve- 
niles than conventional programs. 

Boot camps are also an excellent ex- 
ample of the widening net of state 
repression. Before boot camps were cre- 
ated in the early 1980s, the youths who 
now wind up in boot camps would typi- 
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Audit Shows Folsom Prison Mismanaged 

by Gary Hunter 


cally have been placed on probation 
or some other sanction that did not 
involve imprisonment. Nowadays, the 
non violent children who are typical 
boot camp fodder wind up in boot 
camps and if they wash out of that, 
they go to prison. This is an effect that 
has not been studied in detail and 
which belies the so called cost savings 
rationale sometimes advanced by the 
proponents of boot camps, aside from 
whether or not the youths who emerge 
from boot camps alive are in better 
shape than when they went in. 

A 1998 study by the Koch Crime 
Institute in Kansas found that 
re-offending rates for juveniles who 
spent time in boot camps were similar 
or slightly higher than the rates for ju- 
veniles who were sentenced to 
traditional facilities. 

The National Mental Health Asso- 
ciation concluded that the recidivism 
rates of boot camp graduates are no bet- 
ter than those of delinquents sentenced 
to prison or conventional probation. 

“The question is whether we’re get- 
ting what we want from boot camps,” said 
Doris MacKenzie, a professor in the De- 
partment of Criminology and Criminal 
Justice at the University of Maryland. 
Professor MacKenzie, a recognized ex- 
pert on boot camps, has written several 
books and testified before Congress on 
the subject. 

“Many jurisdictions felt that they 
could just start them and guess what the 
effects would be. But the studies show 
that boot camps do no better, and in some 
cases do far worse, than other facilities,” 
MacKenzie said. 

The expert opinions aside, Melanie 
Hudson, Rick Alexander, Joseph Franza, 
and many other parents have their own 
views based on the tragic deaths of their 
children: Boot camps don’t work. | 

Sources: Arizona Daily Sun, Arizona 
Republic, Arlington (Texas) Morning 
News, Associated Press Reports, Austin 
American Statesman, The Baltimore 
Sun, The Dallas Morning News, The 
Dallas Observer, Fort Worth 
Star-Telegram, Las Vegas Review Jour- 
nal, National Institute Of Justice 
research in Brief, NCJ 187680, The New 
York Times, Newsweek, The San Diego 
Union-Tribune, The Seattle Times and 
The Washington Post. 


I n December 200 1 , the state inspec- 
tor general concluded an excoriat- 
ing audit of a city-run prison in Folsom, 
California. The audit was the result of a 
six-month investigation that met a great 
deal of resistance from Folsom officials. 
It “revealed deteriorating buildings, bro- 
ken equipment, lax supervision of imnates, 
visitors and volunteers, and easy access 
on the part of inmates to tools and sup- 
plies that could be used as weapons.” The 
audit also noted that the “main front door 
of the facility could not be locked.” 

In 1 990, the city of Folsom contracted 
with the state DOC for a set fee per pris- 
oner. The audit also said that prison 
Director, Wally Smith, was a major part of 
the problem. Smith averaged a four-hour 
workday with extended lunch breaks, the 
report says. His salary averaged $ 1 04,265 
annually. In 2001 he made $163,922 with a 
$23,000 bonus. He also received holiday 
pay even though he hadn’t worked a holi- 
day since Dec. 31, 1999. Smith made more 
than any other prison warden in the state, 
including the warden of San Quentin 
whose 6,500-prisonerpopulation is nearly 
20 times more than the city-run prison. 
The audit also showed that Smith re- 
ceived the “lowest scores ever recorded.” 

Other problems included a guard 
charged with date rape who continued to 
work for the prison until he was convicted 
of sexual battery and supplying a woman 
with methamphetamine and a cook ac- 
cused of selling drugs to prisoners and 
borrowing money from a prisoner’s wife. 
There was no system for accounting for 
cash deposited in prisoners’ accounts and 
investigators discovered a canteen man- 
ager who received $600 for uniform 
expenses but doesn’t wear a uniform. In- 
vestigators also found a front door that 
could not be locked, broken security cam- 
eras, and a broken control panel designed 
to lock cell doors. 

Records indicate that the state’s 
Occupational Safety and Health Admin- 
istration had not inspected the prison 
since 1994, creating a dangerous environ- 
ment for prisoners. Over 150 injuries 
occurred from Jan. 2000 through July 
2001. One prisoner filed suit against the 
prison when he was crushed into uncon- 
sciousness after being trapped by a 
defective conveyor belt. 


The audit cited the fact that old bank 
statements and credit card bills are in the 
trash being sorted by prisoners who work 
at the trash facility. “As a result, residents 
are being place at risk of identity theft, 
burglary, and other crimes,” the audit 
says. City Manager, Martha Clark Lofgren 
denies any risk. “There isn’t anything to 
it,” she says. Prisoners “are strip-searched 
when they go in and when they go out 
...[in] all the years the recycling has gone 
on, there has never been an incident of 
identity theft.” 

Lofgren also defends the former war- 
den. “Wally is a hard worker,” she said. 
“He was dedicated to the city of Folsom.” 
Lofgren attributes Smith’s short working 
hours to an undisclosed medical condi- 
tion. According to her, the audit contains 
“overstatements and... inaccuracies. I 
think the inspector general 
mischaracterized some of the things that 
happened.” She went on to say, “Wally 
and 1 had talked about his retirement date 
ever since I became city manager.” At the 
time of the interview, however, she had 
been city manager less than 24 hours. 
Warden Smith retired in December, just 
before the audit results were published. 

Assistant secretary of the Youth and 
Adult Correctional Agency, Stephen 
Green, predicts that the Folsom contract 
will probably be cancelled and state DOC 
officials will decide whether or not to shut 
the facility down. | 

Source: The Sacramento Bee 


MARY’S MAGIC 

Hello. I'm Mary. I have an 
incarcerated son and feel 
your struggles. I know how 
important it is to send nice 
gifts to your loved ones. Send 
for my catalog and see what 
services I offer (no pen pals). 
SASE - get 50p coupon for 
next order. 

Mary’s Magic 
Post Office Box 80291 
Rochester, Michigan 48308 
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O ver the years, PLN has con- 
ducted a number of sample mail- 
ings to potential subscribers. This has 
always been a good way to expand our 
circulation, but such mailings are expen- 
sive to do. We have long recognized that 
our best outreach resource is our reader- 
ship. To that end, we want to encourage 
readers to purchase gift subscriptions 
of PLN for prisoners, family members 
and friends, activists, organizations, li- 
braries, schools, judges, attorneys, 
journalists, legislators and others in- 
terested in or affected by criminal 
justice policies. This allows us to tar- 
get people that our readers think are 
important. 

Other progressive publications have 
reported great success with this type of 
promotion. See page 1 1 of this issue for 
details. We hope that this will expand 
PLN’ s subscriber base as well as our in- 
fluence and impact. It is important to note 
that the gift subscriptions must be for 
people who are new to PLN and are not 
current or former subscribers. With the 
holiday seasons coming up, what better 
gift than a subscription to PLN'! 

PLN’s new cumulative index and ar- 
ticle summary, the result of over two years 
of hard work, has been available for sev- 
eral months now and we are receiving 
very positive feedback from those read- 
ers who have had the opportunity to use 
it. With almost 500 different subject cat- 
egories, the new PLN index and article 



From the Editor 

by Paul Wright 

summary allow for quick, pinpoint accu- 
racy in the location of articles and cases 
alike. This includes the state of origin, if 
the article involves a jail or the Bureau of 
Prisons and much, much more, if you use 
PLN as a research tool, you should seri- 
ously consider getting the index. See page 
28 for details. 

In addition to our index, PLN’s new 
book, Prison Nation: The Warehousing 
of America s Poor, edited by Tara Herivel 
and myself, will be available later this year 
from PLN. It is being published by 
Routledge Press in New York. In addition 
to these, PLN is moving forward on other 
projects. This includes a new website. 
PLN’s current website has recent back 
issues on it as well as subscription, ad- 
vertising and other information. See: 
www.prisonlegalnews.org. We will an- 
nounce the completion of the new website 
as soon as it is available. PLN’ s censor- 
ship litigation in Oregon, Washington, 
Kansas and Utah is also moving forward 
and we will report updates in specific 
cases as they occur. 

The so called War on Terrorism con- 
tinues to expand, now targeting those 
lawyers who defend suspects accused of 
political crimes. Lynne Stewart is a long 
time progressive lawyer with a distin- 
guished history representing political 
prisoners and dissidents in this country. 
Her indictment is a clear effort by the gov- 
ernment to attempt to muzzle the criminal 
defense bar. 

* ** Attention 


In years past, PLN has reported how, 
in countries such as Peru, the govern- 
ment systematically targeted progressive 
lawyers who defended political prison- 
ers for intimidation, assassination, 
threats, arrest and ultimately, life impris- 
onment, solely for the “Crime” of 
attempting to represent defendants ac- 
cused of political crimes. Even after the 
U.S. backed government of Alberto 
Fujimori collapsed in a cesspool of cor- 
ruption and mass murder, many of these 
same lawyers and their clients continue 
to languish in prison. It is significant that 
while carried out in foreign countries, such 
policies and tactics were frequently de- 
veloped by American counter insurgency 
advisors and implemented at their behest. 
Thus it should come as no surprise when 
such practices are carried out in the U.S. 

Right now PLN lias a big backlog of 
great news and law articles to run. More 
of the solid, incisive reporting that our 
readers have come to expect and like. 
More material than we have the space to 
run at this time because we cannot afford 
to expand our size to 40 pages. If anyone 
can subsidize PLN’ s expansion to 40 
pages, for only $500 an issue, we can im- 
mediately expand to 40 pages. With 
recent postage increases, PLN’ s ex- 
penses are going up. If you can make a 
donation to help offset those costs and / 
or allow us to expand in size, please do 
so. Enjoy this issue and encourage oth- 
ers to subscribe. | 

I nmates * /c 


P.O. Box 245, Dept. B 
Yuba City, CA 95992 


WCR Productions is in the process of 
organizing a "Family Support Program" which 
will allow inmates to send gifts to their 
Loved Ones as well as earn money to send home 
in support of their "Family" or to save toward their eventual release. 

In addition this Family Support Program will allow inmates to help 
their Loved Ones get started in a "Home Based Business", if they 
choose to do so, which will allow Family Members to earn extra cash 
from the comfort of their own home which would be an invaluable 
service to "Mothers" who must stay at home to care for their Children! 

Part of the process of organizing this venture is for us to survey 
inmates and accumulate names and numbers of those who would be inter- 
-ested in participating in this program. If you would be interested in 
this program please send a (#10 - 4 1/8" X 9 1/2") Self Addressed 
Stamped Envelope requesting information on our Family Support Program. 
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Los Angeles Jail Condom Giveaway 

by W. Wisely 


T he Los Angeles county sheriff’s 
department began giving away 
condoms to gay prisoners at its Cen- 
tral Jail in November, 2001. In an 
attempt to slow down the spread of 
AIDS and other Sexually Transmitted 
Diseases (STDs), Los Angeles county 
jail officials join just six other facilities 
across the country in a condom distri- 
bution program, although even 
consensual sexual relations between 
prisoners is a felony in California, ac- 
cording to the Los Angeles Times. 

The Los Angeles Sheriff’s Depart- 
ment (LASD) spends $180,000 each 
month on AIDS drugs for some 220 pris- 
oners currently under treatment in their 
jails. Jail medical staff identify 500 HIV 
positive prisoners a month. 

Los Angeles county health officials 
discovered 100 new HIV cases in the gay 
section of the jail, amounting to almost 
14% of the 723 men screened for the vi- 
rus in the system over the past ten 
months. Health workers also discovered 
27 cases of chlamydia, 16 new cases of 
gonorrhea, and several cases of first stage 
syphilis in the special jail unit. 

“This is a health issue,” chiefTaylor 
Moorehead, who oversees the county 
jails, told the Times, about the condom 
distribution plan. “I did it only for health 
reasons. It’s a sign of the times... and a 
reality-based response for me that says I 
acknowledge the fact that fatal disease 
is spread [by prisoners having unpro- 
tected sex] .” And, of course, some people 
would rather see the spread of disease 
than appear to approve of sex between 
prisoners. 

“I don’t think it’s appropriate for 
Baca to throw his arms up and say, 
‘they’re going to have sex anyway, so 
let’s give them condoms,”’ Sgt. Patrick 
Gomez told the newspaper. Gomez, who 
planned to run for sheriff against Lee 
Baca in March, 2002, said “What’s next? 
They’re using drugs, so we should give 
them clean syringes? ...conjugal visits?” 
Yes, no one wants to see the spread of 
hepatitis and HIV slowed by giving ad- 
dicts clean needles. And hey, it’s really 
important to break up those family ties 
by restricting visits. 

Baca pointed out that activist groups 
are footing the bill for the condom give- 


away. “I don’t believe you can stop people 
in jail from engaging in sexual activity 
because the law says it is forbidden,” 
Baca told the Times. “We just think that 
communicable diseases need to be con- 
trolled. That’s all. That’s what this is all 
about.” The condom giveaway is just part 
of the overall effort. 

Mary Sylla, director of Correct 
Help, is a former ACLU staff attorney 
responsible for monitoring medical is- 
sues in the jail system. “This is a big 
deal nationally,” she told the newspa- 
per. Only four other jails, in New York 
City, Philadelphia, San Francisco and 
Washington D.C. offer condoms, along 
with two prisons in Vermont and Mis- 
sissippi. Most of those facilities require 
prisoners to participate in AIDS edu- 
cation as part of the distribution 
program. 

Anne de Groot, director of the HIV 
Prison Project at Brown University, 
pointed out that one third of hepatitis 
C cases originated in people who 
served time in jail or prison. She ap- 
proves of the LA county jail program, 
but feels it doesn’t go far enough. 

“I think it’s terrific for one of the 
largest jails in the United States to rec- 
ognize the fact that, no matter what they 
try to do, people continue to be sexu- 
ally active in correctional settings,” De 
Groot told the Times. “I think that the 
introduction [of condoms] in the gay 
section doesn’t really go far enough. 
Those who are identified as gay or who 
self identify are not the only ones hav- 
ing sex. There’s still a huge stigma in 
the straight community to identify as 

gay.” 

But, while backing the program de- 
spite some political fall out, Baca won’t 
hesitate to put an end to the condom 
giveaway it if becomes a problem in- 
side the jail. Then gay or straight 
prisoners who engage in sexual rela- 
tions will have to go back to the old 
stand bys, corn nuts wrappers and the 
"love glove,” fingers from disposable, 
latex gloves. “If this is abused,” chief 
Moorehead told the newspaper, “they 
themselves will end up killing the pro- 
gram.” | 

Source: Los Angeles Times 


Pre-publication Special ! 
Save $5 on PLYs New Book 

Prison Nation 

Scheduled for release in January 
2003, Prison Nation is a dispatch by 
prisoners, social critics and investi- 
gative reporters from the foreign 
world of America’s prisons. Edited 
by PLN editor Paul Wright and ac- 
tivist attorney Tara Herival, Prison 
Nation exposes the dark side of 
America’s Tock-em-up’ political and 
legal climate. 

Pay for a copy of Prison Nation at 
the list price of $19.95 by December 
31, 2002, and PLN will “eat” the $5 
shipping charge when the book be- 
comes available in January' 2003! 

Order your copy today! 

Call PLN at 206-246-1022 or write: 
Prison Legal News 
2400 NW 80th St. #148 
Seattle, WA 98117-4449 


PEN-PALS OF 
AMERICA™ 

P.O. Box 560548, 
Dallas, TX 75356-0548 

INSTRUCTIONS 

1. PLEASE PRINT YOUR NAME, 

AGE AND RETURN ADDRESS ON 
A SEPARATE SHEET OF PAPER. 

2. PLEASE SELECT THE APPROPRI- 
ATE PENETENTIARY-PAL: 

MALE FEMALE 

ASIAN BLACK 

HISPANIC WHITE 


3. PLEASE SEND YOUR INFORMA- 
TION ALONG WITH 5 STAMPS 
OR 5 STAMPED ENVELOPES TO 
ONL Y RECEI VE PHO TOGRA PHY. 


•PEN-PALS OF AMERICA IS A CLIRIOUSITY ONLY. 
SOLELY FREELANCE PHOTOGRAPHY ONLY. 
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Sixth Circuit Rules PLRA 150% Fee Cap Constitutional 

by Matthew T. Clarke 


T he Sixth Circuit court of appeals 
has held that 42 U.S.C. § 
1997e(d)(2), the section of the Prison Liti- 
gation Reform Act, which limits losing civil 
rights defendants’ liability to 150% of the 
damage award, did not violate the Equal 
Protection component of the Fifth 
Amendment. 

William Walker, a Michigan state pris- 
oner, filed suit against prison officials 
because guards trashed his cell, improp- 
erly confiscated legal documents, and 
injured him in retaliation for his legal ac- 
tivities. A jury found that the guards 
improperly confiscated the legal docu- 
ments and that retaliation was the 
motivating factor, but did not find in 
Walker’s favor on the other issues. The 
jury awarded Walker $1.00 in nominal 
damages and $425.00 in punitive dam- 
ages. 

Walker was also awarded $36,046.25 
in attorney fees, in doing so, the district 
court ruled that 42 U.S.C. § 1997e(d)(2) 
(the 150% cap) was unconstitutional in 
that it violated the Equal Protection com- 
ponent of the Fifth Amendment. Walker 
v. Bain, 65F.Supp.2d591 (E.D.Mich. 1999) 
[PLN, March 2000]. Walker filed a motion 
for new trial alleging that the jury instruc- 
tions improperly required Walker to prove 
that the defendants’ conduct “shocked 
the conscience.” The court denied the 
motion. Defendants appealed and Walker 
cross-appealed. 

The Sixth Circuit held that the mag- 
istrate judge hearing the case was unclear 
about whether the retaliation claims fell 
under the Fourteenth Amendment’s sub- 
stantive due process standard requiring 
Walker prove that the actions “shocked 
the conscience.” This issue was deter- 
mined in Thaddeus-X v. Blatter, 175 F.3d 
378 (6th Cir. 1999) [PLN, Nov. 1999], after 
judgment had been rendered for the de- 
fendants and Walker filed a successful 
motion to alter or amend the judgment on 
that basis. The magistrate gave the jury a 
special verdict form that separately de- 
termined whether the defendants 
performed the complained of actions and 
whether the actions shocked the con- 
science. Applying Thaddeus-X on the 
motion to amend or alter the verdict, the 
magistrate ignored the special interroga- 


tories regarding behavior which 
“shocked the conscience.” Thus, the er- 
roneous jury instruction had no effect on 
the outcome. 

On appeal, Walker argued that the 
50% cap, which specifically states that, 
“If the award of attorney’s fees is not 
greater than 1 50 percent of the j udgment, 
the excess shall be paid by the defendant” 
could be interpreted to exclude attorney 
fee awards which are greater than 150% 
of the judgment from the cap. The Sixth 
Circuit held that this interpretation would 
render the cap meaningless and that § 
1997e(d)(2) “must be read to limit defen- 
dants’ liability to 150 percent of the 
money j udgment.” 

The Sixth Circuit noted that the 150% 
cap involved neither a suspect classifi- 
cation nor infringed on the fundamental 
right of access to courts. Therefore, it 
analyzed its constitutionality under the 
rational basis test of Nordlinger v. Hahn, 
505 U.S. 1 (1992), that a law is constitu- 
tional if it “rationally furthers a legitimate 
governmental interest.” Under the ratio- 
nal basis test, the statute is accorded a 
strong presumption of validity and up- 
held if there are any reasonably 
conceivable facts that could produce a 
rational basis for the classification. Fur- 
thermore, the government has no 
obligation to produce evidence to sup- 
port the rationality of its statutory 
classifications and may rely entirely on 
rational speculation unsupported by evi- 
dence or empirical data. This places the 
heavy burden of negating every conceiv- 
able basis that might support the statute 
on the party challenging the statute. 

The defendants put forth five alleg- 
edly rational bases for the statute. The 
Sixth Circuit addressed only two: reduc- 
ing trivial or inconsequential suits; and 
protecting the public fisc. The Sixth Cir- 
cuit noted that, in Hadix v. Johnson, 230 
F.3d 840 (6th Cir. 2000), it held that 42 
U.S.C. § 1997e(d)(3), the section of the 
PLRA capping attorney fees at 150% of 
the statutory hourly rate for public de- 
fenders, did not violate Equal Protection 
because Congress could have rationally 
intended for it to decrease marginal or 
trivial lawsuits and it was rationally re- 
lated to the government’s legitimate 


government interest in protecting state 
and federal treasuries. Holding that its 
decision in Hadix was dispositive on the 
issue, the Sixth Circuit joined the 1st and 
9th Circuits in holding that the 150% cap 
did not violate Equal Protection. 

The majority noted that they were 
“aware that § 1997e(d)(2) will have a chill- 
ing effect upon counsels’ willingness to 
represent prisoners who have meritorious 
claims,” and were “troubled by a federal 
statute that seeks to reduce the number 
of meritorious civil rights claims and pro- 
tect the public fisc at the expense of 
denying a politically unpopular group 
their ability to vindicate actual, albeit 
‘technical’ civil rights violations.” How- 
ever, their “role is not to judge the wisdom, 
fairness or logic of legislative choices.” 

In a strongly worded dissent, Circuit 
Judge Martha Craig Daughtrey, explained 
the crucial difference between the 150% 
cap and the attorney fees rate cap of 
§1997e(d)(3). The attorney fees cap could 
be a rational attempt to prevent windfall 
awards by imposing a just fee for the work 
performed based upon the hours ex- 
pended. This is different from basing the 
award on the amount of damages awarded 
because many constitutional rights are 
valuable, yet have no precise monetary 
value. Furthermore, Judge Daughtery 
noted, the nature of how attorney fees 
were awarded under the previous law pre- 
vented windfall awards. Under that 
system, the judge did not automatically 
approve attorney fees simply because 
they were requested, but rather applied a 
12-factor calculation set forth in Hensley 
v. Eckerhart, 461 U.S. 424 (1983), in cal- 
culating reasonable attorney fees. 

“I find this argument advanced by 
the defendants and the intervenors both 
disconcerting and offensive,” wrote 
Judge Daughtery. “First, it is puzzling that 
the defendants and government interve- 
nors can unabashedly term any 
vindication of constitutional rights 
‘trivial’ or ‘insignificant.’ To do so deni- 
grates the sacrifices of millions of 
American men and women who have 
struggled and died, both at home and 
abroad, to protect the very freedoms guar- 
anteed by our constitution. Second, the 
amount of a monetary damage award 
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should not be equated with the signifi- 
cance of the rights secured or protected 
in any legal action. I am confident that 
even the majority would not confine the 
value of liberties such as a woman’s right 
to vote or an African-American’s right to 
sit at a lunch counter to some economic 
calculation. Similarly, for example, it 
would not be at all surprising in a prison 


setting that the value to an inmate of a 
prospective court ruling forbidding 
guards from beating him in retaliation for 
filing a successful grievance would far 
outweigh any minimal or nominal mon- 
etary award associated with such a 
judicial order.” 

The award of attorney fees was va- 
cated and the cause returned to the 


district court for redetermination of attor- 
ney fees under the PLRA. 

Readers should note that in a foot- 
note the majority stated that the 150% 
cap would not apply to a case in which 
non-monetary relief is obtained, either 
with or without monetary damages. See: 
Walker v. Bain, 257 F.3d 660 (6th Cir. 2001). 


California Prisoners Remanded To Jail For Resentencing 
Do Not Accrue Jail Behavior Credits 


F or the narrow question of which 
behavior credits apply to a state 
prisoner remanded to county jail solely 
for resentencing, the California Supreme 
Court ruled that because he was still a 
convicted prisoner and not a pre-trial 
detainee, he could not accrue behavior 
credits per the jail credit scheme, but only 
those credits of the prison system. Be- 
cause the award of prison conduct 
credits is vested in the Department of Cor- 
rections, not the courts, the resentencing 
judge could only award actual days in 
jail custody, but not any behavior cred- 
its. The court expressly noted that this 
ruling did not cover the distinguishable 


case of a prisoner returned from state 
prison for a retrial upon a reversal of his 
conviction on appeal. 

Convicted of multiple felonies, Joe 
Buckhalter was sentenced under the 
three strikes law to three consecutive 
25-life terms. On appeal, the consecu- 
tive sentencing was reversed and he 
was returned to county jail for resen- 
tencing to a single 25-life term. There, he 
was awarded actual jail time, but not jail 
behavior credits, which are more favor- 
able than prison credits. 

The appellate court ruled that the re- 
sentencing court need not calculate either 
actual time or behavior credits. 


The California Supreme Court re- 
versed, concluding that while no solution 
would be perfect under California’s patch- 
work of credit schemes, the fairest 
solution would be to require the resen- 
tencing court to award actual days spent 
in jail for resentencing but leave conduct 
credits to the Department of Corrections, 
in whose constructive custody 
Buckhalter remained. 

This case provides PLN readers with 
a historical review of California’s conduct 
credit schemes during pre-trial, pre-sen- 
tencing, post-sentencing and prison 
custody. See: People v. Buckhalter, 26 
Cal.4 fh 20, 25P.3d 1103 (Cal. 2001). ■ 



( PLN has been working hard to increase its subscribership and it is paying off. In the past six months PLN has added ( 
( new subscribers in over 50 prisons around the country that didn’t previously have a PLN subscriber, as well as ( 
/ libraries, judges and attorneys. PLN has made direct mailings and is working with books-to-prisoner projects to get ( 
/ the word out to thousands of people who either don’t know about PLN or don’t know the cost of a subscription. ( 


' Providing information about PLN or enabling a person to read a back issue is a poor substitute, however, to actually ' 
' getting PLN in a person’s hands each month. While brainstorming one day about reaching new people, Don {PLN’s ' 
' Exec. Dir.) grabbed his head and said: “I’ve got it! We can sell gift subscriptions for new subscribers at a dis- ' 
' count!” Sandy {PLN’s data coordinator) exclaimed, “Don, you’ve gone mad! We’re almost giving PZJVaway at our ' 
^ regular rates!” To which Don replied, “Maybe it is crazy! But I think we can break even on the deal if we process ^ 
) a block of gift subscriptions paid for at one time.” Subscription Madness was bom from that humble origin. 


<- So what is Subscription Madness ? PLN is offering a discount on blocks of 2, 4, 6 or 1 0 one-year gift subscriptions <- 
' given to any person not a current subscriber that has a domestic address, whether they are imprisoned or not. ' 


• $ 35 buys 2 one-year gift subscriptions ($17.50 each) 

• $ 60 buys 4 one-year gift subscriptions ($15.00 each) 

• $ 75 buys 6 one-year gift subscriptions ($12.50 each) 

• $ 120 buys 10 one-year gift subscriptions ($12.00 each) 


/ Please keep in mind that PLN is a 501(c)(3) non-profit and money paid for Subscription Madness gift subscrip- ' 
/ tions can be tax-deductable. If you want to take advantage of Subscription Madness but are stumped for people / 
/ to send them to, PLN can provide names of prisoners who will appreciate a gift subscription to PLN. 

Use the Subscription Madness Order Form on the other side, make a photocopy, or call 206-246-1022 ) 

( No Renewals! Sorry, but Subscription Madness is for new one-year subscriptions only, and cannot be used to ( 
( renew or extend a current subscription. {Subscription Madness expires 12-31-02). ( 
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California Prisoner Gets New Heart 


L n early January 2002, an unidenti- 
fied California prisoner received a 
heart transplant at the Stanford Medical 
Center. It was the first time any state pris- 
oner has received an organ transplant; 
and it is not without controversy. Inflated 
prison populations, longer prison sen- 
tences, and an aging prison population 
make prisoner health care a hot topic. Dis- 
eases like AIDS and hepatitis C, rampant 
in the prison community, are fuel for the 
fire. Add to this the scarcity of donor or- 
gans and you have all the ingredients for 
a raging inferno of controversy. 

Russ Heimerich, spokesman for Cali- 
fornia DOC says, “We don’t have a 
[prison] policy per se.... The courts have 
told us that inmates have a constitutional 
right to health care.” Then, with a touch 
of sarcasm, he adds, “You and I don’t, 
but inmates do.” 

The 31-year-old prisoner that re- 
ceived the transplant is serving a 14-year 
sentence for robbery. Under normal cir- 
cumstances the state would circumvent 
the responsibility for providing the trans- 


by Gary Hunter 

plant by releasing the prisoner. “What 
they do is trigger early release or com- 
passionate release to get the inmate out 
of the system,” said Scott Chavez, vice 
president of the National Commission on 
Correctional Health Care. “That way they 
avoid having to do the transplantation 
and having to pay for it.” ln this case, 
however, the prisoner is not eligible for 
parole until 2008. 

The organ donor process does not 
discriminate against prisoners. Denial is 
only considered “indirectly when it comes 
to criteria like following doctors’ orders...” 
said Anne Pasche, a spokeswoman for 
the United Network for Organ Sharing. 
“But being in prison doesn’t disqualify 
someone,” she said. 

Estelle v. Gamble, a 1976 Supreme 
Court ruling held that the Eighth Amend- 
ment protected prisoners from “deliberate 
indifference” to their health problems. 
Subsequent cases have cemented the 
ruling. Heimerich points out, “We have a 
requirement, based in law and in losing 
many, many lawsuits, to provide medically 


necessary care to inmates.” According to 
a report from the governor’s office medi- 
cal suits by prisoners cost the state $2 
million in settlements over the last year. A 
much higher amount in verdicts is being 
appealed. DOC officials estimate that 
medical expenses for the transplant pa- 
tient will cost the state about a million 
dollars before he is released. 

Currently, organ recipients are se- 
lected from a list that matches the donor 
organ with the most compatible candidate. 
They are then ranked according to age, 
gender, geographic proximity, immediacy 
of need, and likelihood of success. In this 
case, the prisoner who received the heart 
has a 70% chance of living at least five 
more years. As Heimerich points out, 
“[the] judge did not sentence this guy to 
death.” “Who knows?” he said. “He may 
get out and become a productive citizen.” 
His words are accurate, but one gets the 
impression that Heimerich is not comfort- 
able with the truth. | 

Source: The Sacramento Bee 


Yes! I want to be a part of Subscription Madness by ordering the following number 
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BOP Prisoner Awarded $900 in Van Accident 


A federal district court in Illinois 
xAheld that Chong Won Tai, a fed- 
eral prisoner, was injured due to 
negligence by the Bureau of Prisons 
(BOP) and awarded Tai $900 in damages. 
Tai was injured while being transported 
from one prison to another in a BOP van 
when the van was struck by a BOP 
“chase car.” None of the 15 prisoners 
riding in the van were seat belted in. Tai 
hit his head on the side of the van and a 
steel grill, suffering a neck sprain and a 
scalp contusion. 


Tai filed suit under the Federal Tort 
Claims Act (FTCA), 28 U.S.C. § 2671. 
After a bench trial, the court found that 
the BOP breached its duty to care for 
Tai due to the negligent driving of its 
agent and Tai was injured as a result. 
Because Tai did not present medical 
evidence of the extent or severity of 
his injuries the court concluded they 
were minor and short lasting and 
awarded him $900.00 in damages. See: 
Tai v. United States, 155 F. Supp.2d 856 
(ND 1L 2001). ■ 


7UP To Pull TV Ad Under Pressure from 
Human Rights Groups 


U nder pressure from Stop Pris- 
oner Rape, a nonprofit human 
rights organization, and nearly 100 
other human rights, F11V/A1DS, prisoner 
rights, and sexual violence organiza- 
tions, Dr. Pepper/Seven Up, Inc. has 
decided to stop airing a national tele- 
vision commercial that makes light of 
rape in prison. 

The commercial, created by Young 
& Rubicam and called Captive Audience, 
aired during youth-oriented programming 
on MTV, UPN, FOX, and the WB. In the 
ad, a 7UP spokesperson hands out cans 
of 7UP to prisoners. When he acciden- 
tally drops a can, he quips that he won’t 
pick it up, implying that he would risk 
being raped if he were to bend down. 
Later in the ad, a cell door slams, trap- 
ping the spokesperson on a bed with 
another man who refuses to take his arm 
from around him. 

Philippa Dworkin, vice president of 
corporate communications for Dr. Pep- 
per/Seven Up, Inc., told Lara Stemple, 
executive director of SPR, that the ad 
would be taken off the air in response to 
the protest. 

“This commercial was perpetuat- 
ing the kind of callousness that allows 
sexual abuse to continue in so many 
prisons virtually unchecked,” said 
Stemple. “We’re very glad to hear that 
7UP has decided to stop sending out 
the message that it’s okay to laugh 
about rape when it involves people in 
prison. No corporation would make 
jokes about rape outside of the prison 
context.” 


“We really have listened to them. 
Their points are very valid and we are with 
them on human rights,” Dworkin told a 
cnsnnews.com reporter this week, before 
the company made the final decision to 
stop airing the commercial. 

“Nearly 100 organizations spoke out 
to say that prisoner rape is a horrific hu- 
man rights abuse that must be taken 
seriously,” said Stemple, “and we’re 
happy 7UP has listened.” 

Men and women in prison are rou- 
tinely raped and sexually brutalized in 
prisons throughout the country, caus- 
ing serious physical and psychological 
injury. Gang rapes can be particularly 
brutal, leaving victims viciously 
beaten, and in rare cases, dead. Long 
term consequences for survivors of 
prisoner rape may include post trau- 
matic stress disorder, substance abuse, 
F11V/AIDS, and suicide. 

“Unfortunately, jokes about rape in 
prison have become alarmingly com- 
mon,” said Stemple, “But sexual 
violence is occurring in prison right 
now, to real people, causing real suf- 
fering. Simply put, prisoner rape isn’t 
funny.” ■ 

For information about Stop Prison 
Rape, contact: 

Lara Stemple, JD, Exec. Dir. 

Stop Prisoner Rape 
6303 WilshireBlvd.,Ste. 205 
Los Angeles, CA 90048 
323-653-7867 
lstemple@spr.org 
www.spr.org 


Sanders, Sanders, 
Block & Woycik, P.C. 


Representing plaintiffs in 
serious personal injury 
litigation: 

• Excessive Force/ 
Guard Brutality 

• Medical Malpractice 

• Medical Negligence 

• Prison Negligence 


Long Island Office 
100 Herricks Road 
Mineola, New York 11501 
(800) 526-6670 
or (516) 741-5252 

Bronx Office 
Concourse Plaza 
220 East 161st Street 
Bronx, New York 10451 
(718) 537-6666 


Incarcerated and Living 
with HIV? 

We want to help. 



Correct HELP 

The Corrections HIV Education 
Law Project 

Correct HELP'S mission is to improve the 
treatment of inmates living with HIV. We 
have worked with inmates and institutions 
to successfully improve conditions for 
inmates with HIV, both medically and 
socially, through education and legal 
advocacy. 

If you have difficulty receiving medical 
treatment, or are being treated differently 
because you are HIV positive, write to 
us. We may be able to help you. 

Correct HELP 

PO Box 46276 
West Hollywood, GA 90046 

HIV Hotline: (323) 822-3838 (Collect) 
or (888) 327-0888 (Toll-free) 
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The High Cost of Prosecuting Capital Crimes 


A s many local governments are 
discovering, there is a new twist 
on an old saying: Nothing is certain ex- 
cept the death penalty and higher 
taxes-and the high cost of capital pun- 
ishment. 

Quitman County in Mississippi 
raised taxes three times in the 1990s and 
took out a $150,000 loan to pay for the 
1990 capital murder trials of two men. 
Now, the county is having difficulty at- 
tracting new businesses because its 
property taxes are higher than any nearby 
county. 

In July 200 1 , when Cecil Gurr, a ru- 
ral Utah police chief, was shot to death 
after responding to a call about a do- 
mestic disturbance, the decision to 
seek the death penalty was easy. The 
hard part will be paying for the trial. 
Tiny Uintah County hopes to avoid 
raising taxes by spreading the costs 
over 3 years. 


F or many jailhouse lawyers, the 
texts of court rulings are read 
with a close and rapt attention that would 
be the envy of any conscientious law 
professor. The writer knows one guy, 
who, after years of study of criminal law 
cases, can recite from sheer memory, the 
names of cases, their citations, and large 
swathes of the written opinion-word for 
word. If he were not a denizen of death 
row he could probably pass the tough- 
est bar exam in America. 

Guys like him are astute students of 
the law, who, unlike their free and li- 
censed counterparts “in the world,” 
study legal texts not as a tool to make a 
living (other than the occasional candy 
bar, cigarette or cup of java), but to save 
a life or free a friend. 

If those men and women could be 
united in one body they would consti- 
tute the largest law firm in the nation. 
But to be a student of the law neces- 
sarily means more than simply reading, 
reciting or even analyzing the law as 
written by the courts. It must mean un- 
derstanding that the law is a political 
enterprise, and that the law develops 


Jasper County in east Texas ran up a 
huge bill seeking capital murder convic- 
tions of three men who were accused of 
killing James Byrd Jr in 1998 by dragging 
him behind a pickup truck. The $ 1 .02 mil- 
lion cost to date is expected to go higher 
even as the county raises property taxes 
to pay the bills. 

The Texas Office of Court Adminis- 
tration estimates the cost of prosecuting 
a capital crime can run to $300,000. Fees 
for indigent-defense lawyers, appeals, 
transcripts, expert witnesses, forensic 
psychiatrists, and the support staff can 
easily push the taxpayers’ cost to many 
times that estimate. 

Politically ambitious lawmen rarely 
concern themselves with the cost to tax- 
payers. As victorious prosecutors move 
up to larger jurisdictions and more presti- 
gious assignments, they leave the 
financially ravaged county to pay the 
costs of their career advancement. 

Lessons From the Law 

by Mumia Abu Jamal 

according to the political agendas of 
those announcing (and indeed, deciding) 
the law. 

Let us examine a recent example. 

In 1989 the U.S. Supreme Court, in a 
5-4 decision held that the constitution did 
not forbid the execution of the mentally 
retarded in a case called Penry v. Lynaugh. 

At the end of the Court’s most re- 
cent session, it decided, by a 6-3 vote, 
that the execution of the mentally re- 
tarded violated the Eighth amendment 
of the U.S. Constitution, in a case called 
Atkins v. Virginia. (See page 17 of this 
issue for a more detailed analysis of the 
case.) What accounts for one result in 
one case, and yet another result some 
13 years later? 

Supreme court justice John Paul 
Stevens seemed to reply to that ques- 
tion by citing the fact that some 1 5 odd 
American states had passed statutes 
outlawing the execution of the mentally 
retarded, and that the international 
community almost universally frowned 
on the practice. 

The deciding factor, in a word, poli- 
tics. 


Even Texas’ populous Dallas County 
is now struggling to pay for capital mur- 
der trials of the six survivors of the 
Connally Seven, a group of Texas prison 
escapees accused of killing a suburban 
Dallas policeman in December 2000. Gov- 
ernor Rick Perry gave the county $250,000 
from a discretionary fund to help with 
prosecution costs that are expected to go 
far higher. 

Some states have set up 
death-penalty risk pools where counties 
pay in annually and receive funds in the 
event of a death-penalty case. Utah cre- 
ated one of the first such pools in 1997 
after the legislature got tired of bailing 
out the counties. It wasn’t until after the 
Cecil Gurr murder that Uintah County 
recognized-with 20-20 hindsight-that the 
$2 1 ,500 fee to join the risk pool was a good 
investment. | 

Source: The Wall Street Journal 


The organizing efforts of anti death 
penalty groups continued to chip away 
at capital punishment, bit by bit. The 
European Union, and a number of na- 
tions have been openly critical of the 
American practice of executing the 
mentally ill. 

These are political, not legal, devel- 
opments. 

And therein lies the lesson: the law 
is not a science, like chemistry, but more 
resembles the art of politics. It codifies, 
reflects, and indeed echoes, political will 
of social and economic elites. It can re- 
spond to the sustained efforts of activists 
and organizers. 

For jailhouse lawyers, that means 
one’s work is not done upon writing a 
brief, or helping another prisoner file a 
pleading or grievance. We must make 
contacts in the wider world, to gain ad- 
herents and supporters who will organize 
others. 

As the late, great Industrial Workers 
of the World (IWW) organizer, Joe Hill 
once said, (while awaiting execution on 
Utah’s death row), “Don’t mourn for men. 
Organize.” | 
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Girls Sue Alabama Juvenile Prison for Abuse 


F ive girls who were incarcerated 
at the Chalkville juvenile lockup 
in Alabama have filed a massive $ 1 7 1 mil- 
lion lawsuit against the agency that runs 
the jail, the Department of Youth Services 
(DYS). The suit charges, among other 
things, that the girls were the victims of 
repeated and routine sexual abuse by jail 
staff. A separate suit had been filed 
against a Youth Services security guard, 
claiming the guard raped a teenage girl at 
the Chalkville jail. 

Alana Williams, who was sixteen 
years old when she was booked into 
Chalkville in early 2001, has been in and 
out of trouble with the law for years. But 
nothing in her past prepared her for, or 
made her deserving of, what she encoun- 
tered at Chalkville. 

Only moments after arriving at the 
juvenile jail, a guard cursed her, calling 
her a “cocky little heffer.” She later heard 
stories about girls performing sex acts 
on male staffers in return for favors. Wil- 
liams said that eventually she, too, 
became intimate with a male guard. In re- 
turn for sex acts the girls would receive 
goodies like cokes, Williams said. 

But the facts detailed in the lawsuit 
describe a much more disturbing pattern 
of sexual abuse. Williams, along with the 
four other plaintiffs, said girls were often 
raped, beaten and forced to undergo abor- 
tions after being impregnated by male 
guards. 

In addition, the male guards would 
strip-search the girls as well as watch 
them take showers, the lawsuit claims. 
Williams also said she saw guards and 
teachers at the jail flirt with the girls, and 
one teacher even had his students play 
music during class and then have the 
girls dance with him and each other. 

One other allegation in the suit re- 
vealed that one particular guard always 
walked around the facility with his zipper 
down, usually after being alone with one 
or two girls. “If he’s been dumping out 
mop water or going up to the security 
building or something like that with the 
girls, his pants are always undone after 
that,” Williams said. 

DYS began investigating Chalkville 
employees after the allegations of sexual 
misconduct and abuse arose in May 200 1 . 
Regarding the girls’ allegations, DYS 
spokesman Alan Peaton said, “That’s 


exactly the kind of thing we’re investi- 
gating. From our perspective in the state 
office, there’s not going to be a situation 
where they are . . . not taken seriously.” 

At the outset of the investigation, 
12 male guards, teachers and staffers were 
suspended with pay pending the outcome 
of the investigation. Eight of those em- 
ployees were eventually fired, and 11 
non-teaching staff members were set for 
termination hearings. The three remain- 
ing suspended workers — one aide and 
two guards — are being reinstated based 
on recommendations of the investigators. 

The plaintiffs in the suit are being 
represented by attorney Edward E. May, 
who says his clients are also seeking pu- 
nitive damages to ensure that such acts 
don’t reoccur in the future. May also 
asked that the case be opened to other 
plaintiffs, as he has evidence that the 
abuses at the Chalkville jail have gone on 
for a long time. “I suspect this kind of 
conduct has been going on ever since 
you had female students and male guards 
and teachers out there,” May said. 

John Morrison, another attorney rep- 
resenting the plaintiffs, said that the $ 1 7 1 
million in damages works out to about 
$40,000 for each of the 4,300 girls who 
have been incarcerated in Chalkville since 
1990. 

The second, and separate, lawsuit 
was filed in F ebruary 2002 by 1 5-year-old 
Amber Hoover and her guardian, Reba 
Swearegin. That suit charged that former 
Chalkville guard John Ziegler repeatedly 
raped, assaulted, and threatened to hurt 
Hoover over several months starting in 
January 2001. 

The suit claims that, in addition to 
the sexual abuse, Ziegler watched her 
while she bathed, and that Hoover even 
attempted suicide in an effort to escape 
Ziegler’s abuse. 

Ziegler was named in the $171 mil- 
lion suit filed by Williams and the four 
other girls. He was also one of the eight 
employees fired as the result of the DYS 
investigation. Ziegler also faces misde- 
meanor sex abuse charges for 
inappropriately touching a girl at 
Chalkville in June 2000. 

While DYS would not comment on 
the specifics of either suit, they also did 
not deny the key allegations in either 
complaint: That workers at Chalkville rou- 


tinely had sexual relations with the girls 
incarcerated there. 

And, according to DYS spokesman 
Peaton, at least three dozen girls have 
come forward since the suits were filed 
with stories of sexual abuse ranging from 
inappropriate comments by guards to oral 
sex and rape. “I’ve lost my daughter,” 
Alana’s mother, Wanda Williams said. “I 
think sex to her will always be associated 
with trading something out.” Alabama 
state Rep. Mac Gipson (R), who serves 
on the Youth Services board, said of the 
girls’ allegations, “It’s terrible. It’s hard 
for me to imagine.” 

Other actions as a result of the com- 
plaints and lawsuits included Gov. Don 
Siegelman ordering the state Attorney 
General to launch a full investigation, and 
judges removing at least 15 girls from the 
facility. This case is not just about “law- 
yers going after money,” one of the 
plaintiff attorneys said. “More than any- 
thing else we just want this to stop.” | 

Sources: Birminghan News; The Associ- 
ated Press 

“I know what a dump 
truck is, and I’m no 
dump truck! As an 
innocent man, I too 
have been to prison.” 

FRANK PRANTIL 
Attorney at Law 
916 Second St, 2nd fl 
Sacramento, CA 95814 
(916) 446-4669 

Over 36 years of criminal defense 
experience 

Trial Attorney J Writs J Appeals 

400 felony jury trials and 20 murder 
trials. For a reasonable fee. Twill 
review your case and tell you 
honestly what your chances for a 
writ of habeas corpus are. 

California Cases Only 
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CYA Suit Alleges Abuse of Juvenile 


T he California Youth Authority 
(CYA) houses 6,000 juvenile of- 
fenders and was once considered a model 
for juvenile justice in this country. How- 
ever, after decades of declining funding 
and worsening conditions, the California 
Youth Authority has deteriorated to 
where severely mentally ill juveniles go 
untreated, teachers do not show up for 
work or quit after only months on the job, 
and wards are subject to assault by both 
staff and other wards and are locked in 
filthy cells for 23 hours a day. These con- 
ditions and others prompted a federal 
class action lawsuit, filed by eleven CYA 
wards alleging that they and all wards are 
subject to inhumane, illegal and uncon- 
stitutional conditions. The lawsuit seeks 
a declaration from the federal district court 
that the conditions within the CYA are 
unconstitutional and an injunction re- 
quiring the CYA to improve them. 

Mental health care in the CYA falls 
far below minimal constitutional stan- 
dards and in many cases leaves mentally 
ill wards in worse condition when they 


CALIFORNIA 

HABEAS 

HANDBOOK 

3d Edition 

A PRACTICAL GUIDE TO STATE 
AND FEDERAL HABEAS CORPUS 
UNDER THE “AEDPA” 
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by Anne Mania 

leave CYA. Wards reported that if they 
are suicidal they are put in isolation cells 
or “camera rooms” for 72 hours where they 
are stripped and left unattended except 
for intermittent monitoring by closed cir- 
cuit cameras. Visits with psychiatrists 
during the time in the camera room rarely 
last more than five minutes. The CYA has 
14 staff psychiatrist positions to serve 
6,000 wards (a ratio of 1 :428) and in July 
of 2001 six of those positions were va- 
cant. Mentally ill wards are given 
psychotropic medications to control their 
behavior in place of therapy. One 16 year 
old plaintiff was given psychotropic medi- 
cation without consent of a parent or 
guardian and was threatened with soli- 
tary confinement if he refused. 

Education of CYA wards borders on 
non-existent. Teachers are frequently ab- 
sent and many education positions, 
particularly those in special education, 
remain vacant for months at a time. One 
plaintiff who required special education 
classes went without any education for 
seven months and, after being in CYA 
custody for over five years, had been able 
to earn only 60 of the 200 credits required 
for a high school diploma. This abject fail- 
ure of the education system within the 
CYA is both tragic and punitive as wards 
often are required to have a high school 
diploma in order to be paroled from the 
CYA, ensuring that many wards remain 
in CYA custody well into their twenties. 

This lack of education is com- 
pounded by the CYA’s “lockup” 
procedure where wards are locked in cells 
for up to 23 hours a day for months at 
time, often ostensibly for their own pro- 
tection. “Lockup” cells can be filthy, with 
dried blood and feces on the walls and 
plumbing that does not function. One 
mentally ill ward was placed in lockup in 
the basement of a 70 year old building for 
seven months. During that time he re- 
ceived little mental health treatment. 

The CYA also regularly places entire 
living units on lockdown for months at a 
time and denies access to education and 
religious services to entire living units. 
CYA wards who are in lockup cannot go 
to school, exercise or access religious 
services. On the rare occasions where 
wards are permitted to attend school they 
sit in a telephone booth sized cage. 


The CYA also fails to protect vulner- 
able wards from known threats. Two 
named plaintiffs were housed on the same 
living units with wards who had sexually 
assaulted them on prior occasions, de- 
spite full knowledge of the situation by 
CYA staff. When one plaintiff reported 
being raped, staff told other wards about 
the assault and disciplined him for hav- 
ing sexual contact with another ward, 
thereby extending his time in custody. 

The failure of the CYA to protect 
wards from known threats of violence is 
no surprise since staff often use exces- 
sive force on wards. Wards reported being 
physically assaulted by staff and being 
maced after they had already been re- 
strained and no longer posed a threat to 
anyone. One named plaintiff was beaten 
by staff with a mace can after he had been 
cuffed. Another was knocked uncon- 
scious after being shot directly in the 
head with a “foam baton” gun. 

Donald Specter, director of the Prison 
Law Office stated “The CYA has been 
underfunded and neglected for decades. 
It is now as bad or worse than some of 
the conditions in the adult prisons that 
the courts have declared unconstitu- 
tional.” The eleven named plaintiffs hope 
to change how the CYA operates. 

The case is Stevens v. Harper 
(No.Civ. S-01-0675), filed in Federal Dis- 
trict Court in California on January 23, 
2001. The complaint alleges causes of 
action under the Due Process Clause of 
the Fourteenth Amendment; the guaran- 
tee of free speech under the First 
Amendment; the Americans with Disabili- 
ties Act (ADA); Section 504 of the 
Rehabilitation Act of 1973 (§504) and the 
Religious Land Use and Institutionalized 
Persons Act. The defendants are the Di- 
rector of the CYA and the CYA, and only 
injunctive relief is sought. A copy of the 
complaint is available on the Prison Law 
Office’s website at www.prisonlaw.com. 
Counsel for the plaintiffs are the Prison 
Law Office in San Rafael, Disability Rights 
Advocates of Oakland, and the law firms 
of Latham & Watkins and Pillsbury Madi- 
son of San Francisco. | 

Anne Mania is an attorney with the 
Prison Law Office and one of the law- 
yers on the case. 
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U.S. Supreme Court: No Death Penalty for 
Retarded; Juries Must Impose Death Sentence 

by David Zuckerman 


J une was a good month for many 
death row prisoners. In Ring v. 
Arizona, 122 S.Ct. 2428 (2002) and Atkins 
v. Virginia, 122 S.Ct. 2242 (2002), the Su- 
preme Court placed new and significant 
limitations on the death penalty. These 
decisions could affect hundreds of pris- 
oners. 

In Atkins, the Supreme Court de- 
cided that executing a retarded person 
violates the Eight Amendment’s prohibi- 
tion on cruel and unusual punishment. 
As the Court noted, “retarded” is typi- 
cally defined as significantly subaverage 
intellectual functioning, accompanied by 
significant impairment of normal life skills. 
People with an IQ score of 70 or below 
are generally considered retarded. Prior 
to Atkins, the Supreme Court had merely 
required capital juries to consider mental 
retardation as a mitigating factor. 

Atkins should apply to any mentally 
retarded prisoner who is facing a capital 
trial, or who has been sentenced to death 
but his direct appeals are not yet “final.” 
A conviction is final once the direct ap- 
peal has gone through all levels of the 
state courts, and the time for filing a peti- 
tion for a writ of certiorari in the Supreme 
Court has expired (or the Supreme Court 
has denied a petition). It is not yet clear 
whether Atkins will apply to prisoners 
who are beyond that point. 

Atkins may also be useful for any 
prisoners - even those not sentenced to 
death - who contend that their sentence 
is cruel and unusual. In Atkins, the Court 
recognized that execution of the retarded 
was permitted at the time our constitu- 
tion was written, but held that it now 
violated our “evolving standards of de- 
cency.” In determining those standards, 
the Court considered the trend of state 
legislatures to ban execution of the re- 
tarded, opinion polls, the views of 
various religious communities, and inter- 
national consensus. Perhaps the same 
considerations will someday convince 
the court, for example, that a life sentence 
for drug dealing violates the Eighth 
Amendment. The upcoming decision in 
Lockyer v. Andrade, No. 01-1127, may 
reveal to what extent Atkins' reasoning 
applies to non-capital cases. 


In Ring, the Supreme Court decided 
that juries — not judges -- must determine 
the existence of any factor needed for 
imposition of the death penalty. This de- 
cision follows logically from Apprendi v. 
New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 
147 L. Ed. 2d 435 (2000), a non-capital case. 
Apprendi held that any factor that in- 
creases the statutory maximum penalty for 
an offense must be pleaded in the charg- 
ing document and proved to a jury 
beyond a reasonable doubt. According 
to the Supreme Court in Ring, “Capital 
defendants, no less than non-capital de- 
fendants, we conclude, are entitled to a 
jury detennination of any fact on which 
the legislature conditions an increase in 
their maximum punishment.” In Ring, the 
jury had determined only that the defen- 
dant was guilty of first-degree murder. The 
judge then held a sentencing hearing to 
consider aggravating and mitigating cir- 
cumstances. He could not impose death 
unless he found at least one aggravating 
circumstance. 

It is not yet clear how many states 
other than Arizona are affected by the 
Ring decision. It certainly should apply 
to the four other states that, like Arizona, 
“commit both capital sentencing 
fact-finding and the ultimate sentencing 
decision entirely to judges.” Those are 
Colorado, Idaho, Montana and Nebraska. 
Four additional states have “hybrid sys- 
tems, in which the jury renders an 
advisory verdict but the judge makes the 
ultimate sentencing determinations.” 
Those are Alabama, Delaware, Florida, 
and Indiana. On July 7, the Governor of 
Colorado said he would seek new legisla- 
tion to comply with the Supreme Court’s 
opinion. On July 8, the Florida Supreme 
Court stayed two executions to decide 
whether they were barred by Ring. 

As with Atkins, Ring may not apply 
retroactively. Also, unlike Atkins, some 
prisoners may be denied relief based on 
“harmless error.” Nevertheless, the deci- 
sion gives hope to at least 700 prisoners 
in nine states. | 

David Zuckerman is a criminal defense 
attorney in Seattle, Washington, who has 
successfully litigated capital cases. 


Free - Free - Free 

The winner of PLN's Logo 
contest will win a 5-year 
subscription/ renewal to PLN 
or a $100 credit toward any 
books sold by PLN ! 

PLN is looking for a Logo 
that is distinctive, but small 
and simple enough to use 
on the magazine cover, let- 
terheads, advertising, and 
its website. Creativity is 
more important than being 
a super artist. Take a 
chance. Enter today! 

Contest extended to 
December 31st to give 
everyone a chance to enter. 

Send entries to: 

Logo Contest 
Prison Legal News 
2400 NW 80th St. #148 
Seattle, WA 98117-4449 


PHOTOS 

H 

€0 

O 

2 

V High quality, real, 
adult amateur photos. 
Wide variety for all 

tastes. 

r 

V Restrictive mail 
rules? We have 
materials for all institu- 
tions. 


V Affordable prices! 

Send $1 for catalog 
(stamps ok), refundable 
with first order. 

S 

0 

Total Media 

2 

221 SW 153rd #111 
Seattle, WA 98166 
www.total-media.biz 



Prison Legal News 


17 


September 2002 


Georgia Prison Guards Caught in Bondage Videos 


M ore than 150 law enforcement 
officers from various Georgia 
agencies including the Department of 
Corrections, have been moonlighting 
as actors in gay bondage videotapes 
since 1980. Sold over the internet, the 
tapes include scenes of kidnapping and 
torture. 

In November 1999, Hays State 
prison guards Roy Utt and Lt. Joe 
Johnson were ordered to stop working 
as actors for the company making the 
videos, Academy Entertainment. Al- 
though a new Georgia DOC policy 
forbids actions that would reflect dis- 
credit on the department, prison 
officials admit they are powerless to 
stop the sale of the videotapes on 
Internet sites that sell sexually-oriented 
material to gay men. 


Johnson and Utt were both given 
“verbal warnings” and “heavy counsel- 
ling,” but were not punished further 
because both guards had “good work 
records.” Hays State Prison warden Billy 
Tompkins said both guards were embar- 
rassed “and said they were sorry for 
having done it.” 

According to its Web site, Academy 
Entertainment “offers unique videos fea- 
turing domination . . . with real military 
and law enforcement personnel to 
achieve and unparalleled level of realism.” 
Academy advertisements offer an “op- 
portunity” to stay at a fake prison that 
“caters to men who are curious about brig 
and prison life but do not want to get 
arrested to satisfy their desires.” 

Utt says he has come to know 
Jesus Christ since participating in the 


videos and that he would like to have 
that part of his past removed from the 
Internet. But he acknowledges, “there’s 
nothing I can do except live with it.” 
Johnson did not respond to requests 
for comments. 

PLN had previously reported about 
Academy Entertainment in an article by 
Dan Savage [PLN, Oct. 1999]. 

Two other workers at Hays State 
Prison admit acting in pornographic vid- 
eos but said they had stopped years 
earlier. No action was taken against them. 

Corrections Commissioner Jim 
Wetherington said there is no excuse for 
the guards’ participation in the vidoes. 
“To me, it’s offensive,” he said. “Some- 
thing like this makes us all look bad.” | 

Source: Athens Banner-Herald 


PLRA Allows California Religious Preliminary Injunction 


T he Court of Appeals for the 
Ninth Circuit has upheld the 
grant of a preliminary injunction to Cali- 
fornia Muslim prisoners. See: 
Mayweathers v. Terhune, 136 F. Supp. 2d 
1152 (E.D. Cal. 2001). Prison officials ap- 
pealed the injunction arguing that: the 
prisoners lacked standing; the district 
court had no jurisdiction to enter a sec- 
ond injunction after the notice of appeal 
was filed; and the district court abused 
its discretion in entering the injunctions. 
The injunction barred disciplinary action 
against Muslim prisoners for attending 
Jum’ah services and missing work or edu- 
cational assignments. 

In order to have standing, a plaintiff 
must allege “actual or imminent harm.” 
“The status of being subject to a govern- 
mental institution that was not organized 
or managed properly” does not raise a 
prisoner’s claim to the level of a claim or 
controversy. In this case, the prisoners 
claimed they were subject to disciplinary 
action for unexcused absences to attend 
Jum’ah services on Fridays. Therefore, 
they face the choice between following 
work program rules and obeying the 
Qur’an. The court held that the prison- 
ers have standing to seek injunctive relief. 

The defendants then filed a notice 
of appeal. The court entered a second in- 


by David M. Reutter 

junction after the first expired. Under the 
PLRA, 18 U.S.C. § 3626(a)(2), injunctive 
relief expires in 90 days. The defendants 
argued that the district court lacked juris- 
diction to enter a second injunction after 
the first because the notice of appeal de- 
prived the court of jurisdiction, and the 
PLRA bars entry of a second injunction 
after the first expired. The Ninth Circuit 
held that Rule 62(c), Fed.R.Civ.P. allows 
the district court to retain jurisdiction to 
“suspend, modify, restore, or grant an in- 
junction during the pendency of the 
appeal... as it considers proper for the 
security of the rights of the adverse 
party.” The district court’s second in- 
junction was identical to the original one, 
so the court did not introduce issues that 
could not be addressed on appeal after 
expiration of the injunctions. The district 
court made written findings that prospec- 
tive relief was necessary to correct a 
current and ongoing violation of a Fed- 
eral right, that were narrowly drawn, and 
that extended no further than necessary 
to correct the violation. Thus, the injunc- 
tions were properly entered by the district 
court. 

The court then examined the injunc- 
tive relief by examining it light of the 
“reasonably related to legitimate peno- 
logical interest” standard in Turner v. 


Safely, 107 S.Ct. 2254 (1987). The court 
found that prison officials have an inter- 
est in prisoner’s attending their work and 
educational assignments. Although there 
is no substitute to attending, prisoners 
“retain the ability to participate in other 
Muslim religious ceremonies.” However, 
prison officials utterly failed to show any 
ripple effect among prisoners and staff 
from the narrow scope of the injunction. 
Prison officials have implemented the in- 
junction by logging the prisoner’s 
unexcused absences as always; the only 
change is those absences are off bounds 
to the disciplinary process. The lack of a 
ripple effect is evidenced by the fact pris- 
oners may take as many as 1 6 hours off a 
month from assignments to receive visi- 
tors, attend special religious services, and 
go to certain recreation and entertainment 
events. That excused time off policy sug- 
gests that other prisoners may attend their 
own Sabbath services in no way disrupts 
the operation of the prison; additionally, 
the strength of the Muslims claim is 
Jum’ah attendance is required by the 
Qur’an. Therefore, the district court did 
not abuse its discretion. 

The district court’s grant and renewal 
of injunctive relief was affirmed. See: 
Mayweathers v. Newland, 258 F.3d 930 
(9 th Cir. 2001). H 
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Connecticut Retroactive Application of 85% Rule 
Violates Ex-Post Facto 


T he Connecticut Supreme Court 
has decided that retroactive ap- 
plication of a State law raising the time 
for parole eligibility from 50% to 85% of 
time served violates the ex post facto 
clause of the U.S. Constitution. The court 
further found that the law in question was 
not intended to apply retroactively. The 
ruling affects about 800 Connecticut pris- 
oners. 

Since the 1990’s, many States have 
passed “Truth in Sentencing” laws to 
qualify for federal grants. To obtain the 
grants, States must require certain vio- 
lent offenders to serve 85% of their 
sentences before becoming parole eli- 
gible. In Connecticut, Public Act (P.A.) 
95-255 implemented the “85% rule,” ef- 
fective July 1, 1996. 

On November 10, 1995, Dwayne 
Johnson was arrested. On September 24, 
1996, he pleaded guilty to first degree as- 
sault, first degree reckless endangerment, 
and carrying a pistol without a permit. 
On November 10, 1996, Johnson was sen- 
tenced to fifteen years in prison. In 


August 1998, the Connecticut parole 
board notified Johnson that he must serve 
85% of his sentence before parole eligi- 
bility. The board reasoned that even 
though Johnson committed his crime prior 
to July 1, 1996, the 85% rule applied to 
him because he was sentenced after the 
effective date of P.A. 95-255. 

Johnson petitioned for a writ of ha- 
beas corpus to compel the parole board 
to grant him a hearing after he served 50% 
of his sentence. The habeas court agreed 
with the board that P.A. 95-255 was meant 
to apply retroactively, but also found that 
retroactive application constituted ex 
post facto law. The habeas court ordered 
the board to grant Johnson a hearing at 
50% time served. The board appealed, 
arguing that the habeas court lacked sub- 
ject matter jurisdiction because parole is 
discretionary, not a liberty interest, and 
that retroactive application of P.A. 95-255 
is not ex post facto. Johnson argued that 
eligibility for a parole hearing is a liberty 
interest and that P.A. 95-255 was meant 
to apply only prospectively. 


The Connecticut Supreme Court 
discussed the history of habeas cor- 
pus to explain how the habeas court 
had subject matter jurisdiction. Citing 
extensive U.S. Supreme Court prece- 
dent, the State court held that, while 
Johnson had no right to a parole, he 
did have a right when he committed his 
crimes in November 1995, to a parole 
hearing after serving 50% of his sentence. 
Thus, applying P.A. 95-255 to Johnson 
was an ex post facto violation. Moreover, 
Johnson’s right to a parole hearing gave 
the habeas court subject matter jurisdic- 
tion. 

The court discussed the legislative 
history of P.A. 95-255 and rules of statu- 
tory construction. The court held that the 
legislature clearly intended P.A. 95-255 to 
apply only prospectively. 

The writ was upheld, and the parole 
board was ordered to grant Johnson a 
parole hearing after he served 50% of his 
sentence. See: Johnson v. Commissioner 
of Correction, 786A.2d 1091 (Conn. 2002). 
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Then They Came for the Lawyers 

The Persecution of Lynne Stewart 


O n April 9, 2002, in a chilling first 
application of the USA-Patriot 
Act (pushed into law after 9-11), the 
U.S. government indicted attorney 
Lynne Stewart along with three Arab 
men, Mohammed Yousry, Ahmed Abdel 
Sattar, and Yassir Al-Sirri. Lynne 
Stewart is the lawyer for Islamic cleric 
Omar Abdel Rahman, who was con- 
victed and sentenced to life for 
seditious conspiracy in connection 
with supposed plots to attack New York 
landmarks. Prosecutors claimed these 
plots were part of the 1993 bombing of 
the World Trade Center. 

Stewart was arrested and indicted 
chiefly because of conversations that 
are supposed to be constitutionally 
protected — that between an attorney 
and client. 

The government says that Lynne 
Stewart, Mohammed Yousry, who is 
Rahman’s translator, Ahmed Abdel 
Sattar, a paralegal, and Yassir Al-Sirri 
violated “special administrative mea- 
sures” that restrict Rahman’s 
communications with the outside 
world. Prosecutors say the four helped 
Rahman pass messages back and forth 
between Rahman and his organization, 
the Islamic Group. 

Stewart is accused of speaking up 
in English to distract anyone listening 
so that Yousry could communicate se- 
cretly with Rahman in Arabic. The 
government says that those indicted 
were giving “material support” to “ter- 
rorists.” U.S. prosecutors waited two 
years - until after 9-1 1 - to make their 
claims. And the charge against Stewart 
is particularly ridiculous given that she 
doesn’t speak Arabic and therefore 
didn’t even know what was being said 
in the conversations in question. 

The government case is flimsy and 
blatantly designed to send a chilling 
message to anyone who comes forward 
to represent people being prosecuted 
by the U.S. government. And if the gov- 
ernment successfully convicts Lynne 
Stewart, this will set a very dangerous 
legal precedent — seriously undermin- 
ing the rights of lawyers to consult with 
their clients without government spy- 
ing and intrusion. 


The “crimes” Rahman was convicted 
of plotting actually never happened. At 
the center of the case against him was an 
FBI informant, Emad Salem, who the FBI 
sent to spy, inform, videotape, egg-on 
and otherwise set up Rahman and his 
followers. Salem secretly recorded con- 
versations with the FBI which revealed 
that he had warned the FBI before the 
bombing of the WTC, but was ignored. 

With the indictment of Lynne Stewart, 
the Justice Department is, for the first time, 
invoking its power to monitor communi- 
cations between attorneys and 
imprisoned clients without a warrant. This 
is a major assault on the right of confi- 
dentiality between attorneys and their 
clients and adds on to already existing, 
“court approved” powers for prosecu- 
tors. 

According to the Washington Post , 
“authorities taped Rahman’s conversa- 
tions in a prison in Minnesota under the 
Foreign Intelligence Surveillance Act.” 
This land of surveillance has been in place 
against Rahman for some time. As the NY 
Law Journal reported, the indictment is 
“the result of more than three years of 
court-approved monitoring.” This is chill- 
ing stuff. As attorney Gerald Lefcourt told 
the Washington Post , “As a defense law- 
yer now, you basically cannot talk to your 
clients in prison.” 

The government seized Lynne 
Stewart’s computer and legal records, giv- 
ing them access to even more privileged 
attorney/client information from other 
cases. 

Over several decades Lynne 
Stewart has been a lawyer who has de- 
fended her clients with passion, 
principle and expertise. She has repre- 
sented political prisoners David Gilbert 
and Richard Williams of the Ohio 7, 
ruthlessly targeted after armed actions 
against the government. In the 1980s 
she successfully represented Larry 
Davis, who defended himself when a 
crew of drug-dealing cops tried to kill 
him. And in the 1990s she took up the 
defense of Arab men targeted by the 
government after the World Trade Cen- 
terbombing in 1993. 

For this the government has worked 
to undercut and end Stewart’s work. In 


1991, Stewart was subpoenaed by state 
authorities who demanded she testify 
against her own client in front of a grand 
jury. When she refused she was indicted 
for contempt. 

Attorney Ron Kuby told the NY 
Times , “Lynne is a zealous advocate 
and a proud defender of the oppressed 
all over the world. She was always 
there at any time of night when the 
police or the FBI were kicking in 
someone’s door and as a distinguished 
member of the New York bar. Those of 
us who know her find these allegations 
to be unbelievable and politically moti- 
vated.” 

The attacks on Lynne Stewart must 
be exposed and opposed. If convicted, 
Stewart and the others face up to 40 years 
in prison. As a statement by the October 
22nd Coalition points out: “These are 
major moves in a climate where the prin- 
ciple of ‘innocent until proven guilty’ is 
increasingly being reversed, civil liberties 
are being slashed, and a popular percep- 
tion is being promoted that ‘indictment 
equals guilty. ’ 

In the case of Lynne Stewart, if 
lawyers who step forward and take on 
the responsibility of representation are 
themselves arrested, who is left to de- 
fend the accused? Where are the rights 
of due process? This will further inten- 
sify the repressive climate and will 
affect the ability of the people to fight 
back against these attacks — who is go- 
ing to defend the arrested, if the lawyers 
themselves are arrested, merely for do- 
ing their job?” 

Lawyers who have the courage to 
defend those persecuted for political ac- 
tivity are precious to the fight for justice 
and they must be defended. | 

This article first appeared in the Revo- 
lutionary Worker and is reprinted with 
permission. Subscriptions to the RW are 
free to prisoners. Contact: Revolution- 
ary Worker, PO Box 3486, Chicago, IL 
60654. For more information about this 
case or to make a donation, write to: 
Lynne Stewart Defense Committee, c/o 
National Lawyers Guild, 143 Madison 
Ave, 4th FI, New York, NY 1001 6. Or go 
to www.nlg.org. 
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Supreme Court: “Reasonable Attempt” 
Suffices Absent Actual Notice of Forfeiture 

by John E. Dannenberg 


T he US Supreme Court held that 
due process of law was satisfied 
when a reasonable attempt was made 
to serve a federal prisoner with a statu- 
tory notice of administrative forfeiture 
of his property, even though he never 
received that notice. 

Larry Dusenberry was arrested in 
April 1 986 at his Ohio home on federal 
drug possession charges to which he 
later pled guilty and was sentenced in 
US District Court to 12 years plus 6 
years special parole. Pursuant to war- 
rant, the FBI searched his home and 
seized drugs/paraphernalia, weapons, 
an automobile and $21,939 in cash. 

Two years later, the FBI obtained 
court approval to destroy the drugs 
and weapons. But because the value 
of the remaining property did not ex- 
ceed $100,000, the FBI was able to 
initiate administrative forfeiture proce- 
dures for its disposal, and, absent any 
ownership claims, the cash was sub- 
sequently given to the US Marshal’s 
Service. 

At issue here was the adequacy 
of the notice to Dusenberry that his 
property would be forfeited if he didn’t 
claim it. The FBI followed 19 USC § 
1607(a) with newspaper advertising 
and by sending certified mail notices. 
The one sent to Dusenberry at Federal 
Correctional Institution (FCI) in Milan 
Michigan was received by prison au- 
thorities, but for unknown reasons was 
never delivered to him. 

Dusenberry sued five years later 
under Fed. Rules. Crim.Proc. Rule 4 1(e), 
when he learned of his loss. The dis- 
trict court denied the motion saying 
that he should have initiated a civil 
action instead of using his long-closed 
criminal case. 

The Sixth Circuit US Court of Ap- 
peals agreed as to the district court’s 
Rule 41 (e) holding, but held that the 
court should have construed his ac- 
tion as a civil complaint seeking 
equitable relief for a due process chal- 
lenge to the adequacy of the notice of 
the administrative forfeiture. 


On remand, the district court took 
discovery via a telephone deposition 
with James Lawson, an Inmate Systems 
Officer at FCI Milan who began work- 
ing in their mailroom in 1988. He 
testified that he had signed for the 
FBI’s certified mail to Dusenberry, but 
that a paper trail no longer existed of 
the ensuing transmission from the 
mailroom to Dusenberry’s “Unit Team” 
because records were at that time only 
kept for one year. 

Although the government later 
substantially improved its logging/ 
tracking process for prisoner mail, it 
argued that due process had been 
nonetheless satisfied by the FBI’s hav- 
ing made efforts “reasonably 
calculated, under all the circumstances, 
to apprise [petitioner] of the action.” 

In a 5-4 decision, the Court relied 
upon Mullane v. Central Hanover Bank 
and Trust Co., 339 US 306, 314 (1950) 
to hold that the absence of actual de- 
livery of the mail did not automatically 
translate to a denial of due process - a 
reasonable attempt to give notice was 
constitutionally sufficient. 

Notably, the court cited approv- 
ingly to U.S. v. One Toshiba Color 
Television, 213 F.3d 147 (3 rd Cir. 
2000)(en banc) where the en banc Third 
Circuit held that a pre-trial detainee is 
entitled to a mail procedure reasonably 
calculated to ensure delivery of such a 
forfeiture notice and that the doctrine 
of laches did not foreclose as tardy a 
civil recovery action for such a loss in 
the event that no attempt to serve the 
prisoner while in jail had been made at 
all. 

A spirited dissent argued that the 
right to be heard is a fundamental req- 
uisite of due process of law, and that 
this right becomes worthless unless one 
is actually informed of the pending ac- 
tion. The failure to have done so here 
was all the more indefensible because 
the government was in the total con- 
trol of Dusenberry’s prison location. 
See: Dusenberry v. United States, 122 
S.Ct. 694 (2002). ■ 
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Washington Prisoners Sue DOC for Extortion, Mail Fraud, 
Criminal Profiteering and Racketeering 


F our Washington state prisoners 
have filed suit against the De- 
partment of Corrections (DOC) over 
DOC’s longstanding practice of charging 
prisoners to ship their own personal prop- 
erty when they are transferred from one 
institution to another, and doing so un- 
der the threat that their property would 
be destroyed if they failed to pay. 

The suit, filed by prisoners Lonnie 
Burton, Gordon Lobar, James Brigham and 
Michael Holmberg, alleges that DOC prop- 
erty policy 440.000 violates state law. That 
law, RCW 72.02.045(3), quite clearly states 
that “when convicted person are released 
from the confines of [an] institution on 
transfer,” the superintendent of the send- 
ing institution is responsible to deliver 
“all funds and valuable personal prop- 
erty” to them. Instead, DOC has been 
requiring its prisoners, since at least 1 994, 
to arrange and pay to ship their own prop- 
erty. DOC policy 440.000 was changed in 
1994 apparently in response to numerous 
claims filed against the state over negli- 
gence and damages incurred when prison 
staff routinely mishandled prisoners’ 
property upon transfer. DOC’s solution 
was to change its policy to require all prop- 
erty in excess of two small boxes to be 
shipped via UPS at the expense of the 
prisoner. 

The prisoners have retained two Se- 
attle attorneys, Michael Rasch, a solo 
practitioner, and Thomas J uhl of Jones & 
Juhl, LLC, who filed an amended com- 
plaint on March 25, 2002. In the amended 
complaint the plaintiff’s charge that DOC 
employees have profited from their law- 
breaking practices because prisoners are 
not always able to pay the monies de- 
manded of them, and then their property 
is confiscated and sold to consumers at 
state run thrift stores. 

“You can’t say you can have prop- 
erty and then say “oops, you lost it 
because we don’t want to pay to ship it,” 
said Rasch. “This is clearly depriving pris- 
oners of property without due process in 
violation of their constitutional rights,” 
added Rasch. 

Rasch was referring to the fact that 
DOC provides a “property matrix” which 
specifically spells out what property a 
prisoner is authorized to possess, and 


then they turn around and say they’re 
not going to ship it unless the prisoner 
can afford the shipping costs. “This 
policy directly conflicts with the plain lan- 
guage of RCW 72.02.045(3),” the suit 
says. 

The suit, filed in Thurston County 
Superior Court, requests class certifica- 
tion. The court has yet to rule on this 
request. 

The amended complaint alleges sev- 
eral causes of action including violations 
of civil rights under 42 U.S.C. § 1983, will- 
ful interference with property rights, false 
representations of material facts, fraud, 
extortion and mail fraud. The mail fraud 
count stems from the fact that DOC actu- 
ally sends written notices to prisoners 
demanding that the prisoner pay a spe- 
cific sum of money within 30 days or have 
their property donated or destroyed. 


F ollowing the terrorist attacks of 
September 11, the Federal Avia- 
tion Administration (FAA) transferred its 
rulemaking authority regarding civil avia- 
tion security to the Transportation 
Security Administration (TSA). The TSA 
subsequently promulgated new rules re- 
garding the transportation of prisoners 
on civilian airlines. 

The new regulation, 49 C.F.R. § 
1544.221, effective February 17, 2002, re- 
quires that all prisoners be classified as 
either high or low risk. A “high risk pris- 
oner” is any prisoner who is an 
exceptional escape risk and has been 
charged with, or convicted of, any vio- 
lent offense. Each low risk prisoner must 
be escorted by at least one armed law 
enforcement officer during the flight, while 
high risk prisoners require at least two 
guards. In either case, the prisoner’s iden- 
tity and classification must be disclosed 
to the airline. The new rule was adopted 
without prior notice or public comment. 

The new regulation also mandates 
the airline to provide priority boarding for 
prisoners, and to seat them in the rear of 
the plane, if at all possible. Airline per- 
sonnel are also prohibited from serving 


Since DOC is using the U.S. Mail to com- 
mit extortion, they are also guilty of mail 
fraud, the complaint says. 

The suit further alleges that by com- 
mitting these crimes in such “a 
widespread nature,” the defendants 
(which include every prison superinten- 
dent and DOC Secretary Joseph Lehman) 
have “directed, organized, supervised and 
managed a pattern of criminal profiteer- 
ing activity.” Such conduct also 
constitutes racketeering in violation of 1 8 
U.S.C. § 1962, the suit claims. 

The plaintiffs have requested an 
award of damages to be proven at trial, 
punitive damages, statutory penalties, 
attorney fees and treble damages under 
applicable state and federal law. See: 
Lonnie Burton, etal., v. Joseph Lehman, 
etal.. No. 01-2-02159-9, Thurston County 
Superior Court. | 


prisoners food or beverages without prior 
approval of the escorting official. 

The most significant aspect of the 
new regulation is that it requires all pris- 
oners, regardless of their designation, to 
be handcuffed throughout the flight. Pre- 
viously airlines were not required to 
manacle low risk prisoners. The practical 
effect of this rule is that some airlines are 
considering whether to discontinue the 
transportation of prisoners. 

For example, Southwest Airlines 
has recently decided to stop transport- 
ing Nevada fugitives due to concerns 
about public perception of having 
shackled prisoners on their planes. 
Martin Stepina, manager of the Nevada 
Fugitive Unit for the Division of Parole 
and Probation, said that the decision 
has placed his agency in a bind because 
he now has to rely on inefficient ground 
transportation companies or more ex- 
pensive airlines in order to return 
fugitives to Nevada. It is unknown 
whether other airlines plan to follow 
Southwest’s example. | 

Sources: Federal Register ; Las Vegas 
Review-Journal 


9-11 Prompts New Regulations for 
Prisoner Airline Transports 
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Louisiana’s Administrative Remedy Procedure Unconstitutional 

by Matthew T. Clarke 


T he Supreme Court of Louisiana 
has declared that the Correc- 
tions Administrative Remedy Procedure 
(CARP), La.Rev.Stat. 15: 1 171-1179, when 
applied to tort claims, violates article V, 16 
of the Louisiana constitution. 

Michael Wayne Pope, a Louisiana 
state prisoner, was severely injured on 
his prison job, requiring multiple surger- 
ies and lengthy hospitalization. Four and 
a half months after being injured, Pope 
fded a tort action against the Louisiana 
Department of Public Safety and Correc- 
tions. Prison system rules require that 
prisoners use the CARP procedures be- 
fore proceeding with a suit in state or 
federal court. CARP states that it pro- 
vides the exclusive remedy available to 
prisoners. The state tried to have the suit 
dismissed because Pope had not timely 
exhausted his CARP-mandated adminis- 
trative remedies, alleging that this denied 
the district court jurisdiction and consti- 
tuted claims abandonment. Pope 
challenged CARP’s constitutionality. 

The district court overruled the 
state’s motions because Pope was physi- 


cally unable to file the administrative rem- 
edy within the 30-day limit. The state 
appealed the ruling. A strongly divided 
court of appeals panel peremptory re- 
versed the district court, dismissing the 
tort action with prejudice. 

Pope petitioned the Louisiana su- 
preme court for a writ of certiorari. The 
court held that CARP allows the prison 
system to render judgments awarding or 
denying tort damages. CARP provides for 
appeal of unfavorable grievance deci- 
sions to the 19th Judicial District Court 
within 30 days of receiving the decision. 
However, the reviewing court is confined 
to oral argument and limited to the issues 
and record of the administrative proceed- 
ing. 

The court noted that Article V, § 
16(A) of the Louisiana Constitution 
grants district courts original jurisdiction 
in all civil matters unless the Constitution 
specifically vests original jurisdiction in 
another tribunal. However, CARP grants 
the prison administrator’s original juris- 
diction - jurisdiction to take cognizance 
of a cause at its inception, try it, and pass 


judgment upon the law and facts to the 
exclusion of the district courts. Judicial 
review of the administrative decision is 
not original jurisdiction as it is based 
upon the administrative record, the ac- 
tions of the district court are limited by 
statute and the court is required to give 
due regard to the agency’s determination 
of credibility issues. This precludes the 
courts from exercising their original juris- 
diction. “Original jurisdiction in tort 
actions under the administrative remedy 
procedure adopted by the DOC clearly is 
exercised exclusively by the DOC officials, 
in violation of the express terms of the 
Constitution.... Since the Constitution 
fixes the original jurisdiction of the dis- 
trict courts in tort actions, that original 
jurisdiction cannot be changed by legis- 
lative act. Accordingly, we conclude that 
La.Rev. Stat. 15:1171-1179 is an invalid at- 
tempt to alter the original jurisdiction of 
the district courts by legislative act.” 
Therefore, CARP is unconstitutional as 
applied to tort actions. The case was re- 
manded to the district court for further 
proceedings. See: Pope v. State, 792 So.2d 


713 (LA.2001).| 
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Massachusetts Supreme Court Upholds Ban on Prisoner PAC 


T he Massachusetts Supreme 
Court has upheld summary judg- 
ment against the Massachusetts 
Prisoners Association Political Action 
Committee (MPAPAC). The court also 
upheld disciplinary sanctions by the 
Massachusetts Department of Correc- 
tions (DOC) against MPAPAC cofounder 
Michael Shea. The ruling largely destroys 
MPAPAC. 

Shea, four other DOC prisoners, and 
Sandra Currie, a free citizen, formed 
MPAPAC in August 1997 for the pur- 
pose of educating prisoners and the 
public about prison issues, registering 
prisoners to vote, and raising money for 
political candidates open to prison reform 
[PLN, Dec. 1997], Since then, MPAPAC 
has fizzled under state repression. 

MPAPAC registered with the Of- 
fice of Campaign and Political Finance 
on August 11, 1997. The next day, the 
governor issued an executive order 
declaring prisons “public buildings” 
under General Law (G.L.)c.55, §14. Po- 
litical fund-raising in Massachusetts is 
not permitted in public buildings. The 
order banned prisoner PACs, and ordered 
DOC to confiscate political fund raising 
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materials from prisoners and impose dis- 
ciplinary sanctions on, and refer for 
criminal prosecution, prisoners possess- 
ing political fund-raising materials. On 
August 13, 1997, DOC officials searched 
the cells of MPAPAC’s registered pris- 
oner members and confiscated 
MPAPAC-related material, including a 
letter to a prisoner soliciting donations 
to MPAPAC from Shea. Shea was dis- 
ciplined by DOC. 

Shea and MPAPAC sued the gover- 
nor and DOC seeking to overturn the 
executive order and the disciplinary sanc- 
tions. The Massachusetts Superior Court 
granted summary judgment to the State, 
and Shea and MPAPAC appealed. 

The Supreme Court noted that, 
even without a PAC, prisoners can par- 
ticipate in the political process by 
contributing to political candidates, 
discussing political views with other 
prisoners, writing to elected represen- 
tatives, and filing grievances. In 
addition, until November, 2000, when 
voters amended the Massachusetts 
Constitution, prisoners could vote. 

The court then analyzed whether the 
governor and DOC correctly banned 


A federal district court in Illinois 
has denied a motion to dismiss 
a complaint for the failure to alter treat- 
ment for a prisoner’s hemorrhoid problem. 
Prisoner Brian Jones brought a 42 U.S.C. 
§ 1983 action against six medical doctors 
at Illinois’ Stateville and Joliet Correc- 
tional Centers. The defendants sought 
dismissal based on their failure to be ac- 
tors under the color of state law, as they 
were private physicians under contract 
with the state; and Jones only disagreed 
with the treatment rendered, and they were 
not deliberately indifferent to his condi- 
tion. 

The court found that the Supreme 
Court in West v. Atkins, 108 S. Ct. 2250 
(1988) held that a private physician un- 
der contract with the state to provide 
medical care on a part-time or full-time 
basis to prisoners was a state actor within 
the meaning of§ 1983. Each of the defen- 
dant doctors were employed by the State 
at the time of Jones’ incarceration. The 

24 


MPAPAC. The court cited testimony by 
the DOC commissioner that he had seri- 
ous security concerns about MPAPAC. 
He worried that MPAPAC would increase 
tensions between prisoners and staff and 
that prisoners could feel coerced to sup- 
port MPAPAC. The court further found 
that by any reasonable reading of G.L., 
c. 55, § 1 4, prisons are “public buildings,” 
thus validating the executive order. 

Considering MPAPAC’s First 
Amendment claims under Turner v Safley, 
482 U.S. 78, 89-91 (1987), the court found 
that DOC articulated reasonable, neutral, 
and legitimate penological interests for 
banning MPAPAC, while MPAPAC of- 
fered no viable alternatives to DOC. 
The court summarily rejected 
MPAPAC’s equal protection claim on 
the basis of Jones v. North Carolina 
Prisoners ’Labor Union, Inc., 433 U.S. 
119,133-136(1977). 

Shea’s disciplinary sanctions were 
upheld. The court found the evidence 
against him sufficient and the hearing er- 
rors harmless. See: Massachusetts 
Prisoners Association Political Action 
Committee v. The Acting Governor, 761 
NE.2d 952 (MA 2002). H 


crucial inquiry, therefore, is whether Jones 
was deprived a constitutional right. 

The court held that it is well estab- 
lished hemorrhoids are a serious medical 
condition. Over a two-year period the 
doctors performed surgery on Jones’ 
hemorrhoids three times. Jones contin- 
ued to ask for treatment of his pain, 
discomfort, and bleeding that occurred 
throughout that period. The doctors re- 
fused to alter the treatment rendered 
although Jones’ symptoms failed to im- 
prove. Jones continues to suffer his 
condition and believes he is bleeding in- 
ternally. 

Deliberate indifference can be proven 
by a prisoner establishing a failure to 
change clearly ineffective treatment. The 
court held that at this state of the litiga- 
tion all inferences must be drawn in favor 
of Jones, and denied the Motion to Dis- 
miss. Note this is not a ruling on the 
merits. See: Jonesv. Natesha, 151 F. Supp. 
2d938(N.D. 111. 2001). ■ 
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Ohio District Court Grants TRO on 
Grooming Regulations 


T he Federal District Court for the 
Northern District of Ohio has 
granted a temporary restraining order 
(TRO) against Marion Correctional Insti- 
tution (MCI), Marion, Ohio, preventing 
Warden Christine Money from enforcing 
a grooming policy against two Orthodox 
Chassidic Jews. 

Michael Goodman and another De- 
partment of Rehabilitation and Correction 
(DORC) prisoner named West are ortho- 
dox, sincere, practicing Chassidic Jews. 
Both maintain long beards and sidelocks 
as tenets of their faith. Both transferred 
from another DORC prison to MCI with 
assurances they could practice fully all 
reasonable tenets of their religion. Upon 
arrival at MCI, they were ordered, with- 
out explanation, to comply with MCI’s 
grooming policy and trim their beards and 
sidelocks. 


T he Eleventh Circuit US Court of 
Appeals held that multiple pris- 
oners, when asserting in forma pauperis 
(IFP) status in a federal civil rights ac- 
tion, cannot join their claims to pro-rate a 
single filing fee among all the plaintiffs. 

Earnest Hubbard led a group of 18 
Alabama prisoners in a pro se 42 USC 
§1983 Eighth Amendment civil rights 
complaint against Alabama prison offi- 
cials alleging inadequate medical care and 
diet at the St. Clair Correctional Facility. 

Their case stalled in US District Court 
(N.D. Ala.), however, when the court dis- 
missed the joint complaint without 
prejudice so that each plaintiff could pro- 
ceed IFP, filing a separate complaint and 
paying the requisite 28 USC § 1915(b) 
filing fee. A motion for class certification 
was denied. 

The problem repeated itself when 
the plaintiffs filed a joint notice of ap- 
peal, and sought to divide the appellate 
filing fee. But the appellate court treated 
the appeal as being lead-plaintiff 
Hubbard’s alone and required only one 
appellate filing fee. 

Analyzing the Prison Litigation Re- 
form Act’s (PLRA) fee provisions of 28 


Goodman and West filed for a TRO. 
The District Court, reviewing and citing 
Flagner v. Wilkinson, 241 F.3d 475 (6th 
Cir. 2001) [PLN, March 2002], held that, 
although DORC’s grooming policies “may 
be enforceable,” the situation was simi- 
lar to Flagner, where the court found 
that “the grooming regulations may re- 
flect ... an exaggerated response to or 
not done for the asserted security con- 
cerns.” 

The court also found that 
Goodman and West would be irrepara- 
bly harmed if the regulation was 
enforced. No one would be harmed by 
non-enforcement of the rule. 

The District Court granted the TRO, 
appointed counsel for Goodman and 
West, and scheduled a status conference. 
See: Goodman v. Money, 180 F.Supp.2d 
946 (N.D. Ohio 2001). ■ 


USC §1915, the appellate court determined 
that Congress intended to deter prisoner 
litigation by imposing filing fees on indi- 
gent prisoners who declared IFP. It further 
found the PLRA statutory language to 
be unambiguous as applying to each pris- 
oner in a civil action, and that Fed. R. Civ. 
Proc. Rule 20 ’s general provisions permit- 
ting joinder of plaintiffs in a single action 
did not save them from the more specific 
provisions of28 USC § 1915. Accordingly, 
each IFP prisoner was liable for the entire 
filing fee of$150. 

PLN readers should note that the 
problem here can be avoided by not de- 
claring IFP status. When not proceeding 
in IFP, § 1915 does not come into play. 
Thus, eighteen prisoners could join in one 
action and owe only one filing fee - as 
long as they pre-paid it when filing the 
complaint and did not petition for IFP 
status. While as non-IFP plaintiffs, 
they would then have to pay process 
server fees to personally serve the de- 
fendants, this would probably be small 
compared to 1 8 $ 1 50 filing fees, followed 
by 18 $105 appellate court filing fees. See: 
Hubbard v. Haley, 262 F.3d 1198 (11 th Cir. 
2001 ). ■ 
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Microsoft Demands $1.5 Million from Texas Prison System for 


M icrosoft Corporation, the com- 
puter software giant based in 
Redmond, Washington, has demanded a 
$1.5 million payment for software "licens- 
ing shortfalls.” The demand was made on 
the Texas Department of Criminal Justice 
(TDCJ), the agency that operates the 
state’s massive prison and parole system. 

in 2001, the TDCJ audited its more 
than 1 1,000 personal computers to count 
the Microsoft programs in use and deter- 
mine how many had proper licenses. At 
the same time, Microsoft checked its in- 
ternal records to determine how many 
licensed programs the prison system had. 
Thereafter, Microsoft sent the Texas 
prison system a bill for $ 1 .5 million to bring 
about 6,000 computers into compliance. 

“We didn’t feel like we owed that 
much,” said TDCJ spokesman Larry 
Todd. “We didn’t think we had that many 
PCs out of compliance. We thought we 
had, maybe, 1,000 PCs that may, and I say 
may, have needed to be upgraded and 
brought into compliance. We don’t be- 
lieve any employee willfully or 
intentionally used a program for any sin- 
ister or illegal purposes,” Todd added. 

Microsoft disagreed. On February 
19, 2002, Microsoft sent a demand letter 
to Art Mosley, Deputy Executive Direc- 
tor of the TDCJ, informing him that 2,082 
licenses were needed to cover the unli- 
censed, Microsoft copyrighted computer 
programs used by the prison system. 

Using unlicensed software is a vio- 
lation of federal copyright laws. Kathy 
Walt, press secretary for Texas governor 
Rick Perry, said the governor “expects all 
state agencies to abide by copyright laws 
as well as other laws.” Other states offi- 
cials said they believe the prison system 
is the only state agency facing the copy- 
right issue. 

Larry Todd, without admitting cul- 
pability, said the TDCJ offered Microsoft 
about $300,000 to settle the claims. 
Microsoft attorney Mary Jo Schrade said 
in response, “Despite the fact that the 
audit was completed and the shortfalls 
were identified, no effort has been made 
by the TDCJ to resolve these shortfalls.” 

Noting that negotiations had gone 
nowhere and telephone calls to the prison 
system’s top computer official had gone 


Software Violations 

unanswered, Schrade suggested that 
Microsoft might send in its own auditors. 

“We certainly do not want to have 
to enforce our contractual audit right to 
send in external auditors to review TDCJ’s 
licensing and deployment but, so far, 
everything short of that has met with 


T he Sixth Circuit Court of Appeals 
has ruled that it is without juris- 
diction to hear an interlocutory appeal on 
qualified immunity issues where material 
facts are in dispute. The Court of Appeals 
let stand most of a district court’s denial 
of qualified immunity to Ohio Department 
of Rehabilitation and Correction (DORC) 
officials in a supervisory liability case. 

Jane Doe is the pseudonym of a male 
prisoner in DORC’s protective custody 
(PC) at Warren Correctional Institution 
(WCI). Doe has a diagnosed case of gen- 
der identity disorder, appears and dresses 
as a woman despite being biologically 
male, and was in PC to prevent assaults 
from other prisoners. Fliawatha Frezzell 
was also in WCI PC, because he testified 
against prisoners involved in the 1993 
Lucasville Riot. Frezzell has a history of 
assaulting other prisoners and has been 
labeled by DORC as a predator. 

On July 11, 1996, Frezzell punched 
Doe in the back of the head and threat- 
ened to kill her. Doe reported the incident 
on July 12, 1996, to Richard Kemp, PC 
unit manager, and Tom Schweitzer, PC unit 
case manager. Kemp and Schweitzer both 
ordered Frezzell to stay away from Doe 
and alerted guards and shift captain 
Ronald Stratton on the incoming shift to 
watch Frezzell. 

That same day, Frezzell entered Doe’s 
cell, again assaulting and threatening to 
kill her. Guard Gayle Bowles caught 
Frezzell in the assault, wrote a conduct 
report, and reported the incident to Cap- 
tain Stratton. Stratton placed Frezzell in 
cell isolation. Subsequently, Bowles al- 
lowed Frezzell to leave his cell, contrary 
to policy. Frezzell assaulted and injured 
Doe with a mop handle before Bowles 
could stop him. Frezzell was placed in 
segregation. 


no action on the part of TDCJ,” said 
Schrade. 

Todd said the prison system was 
awaiting a response to its $300,000 settle- 
ment offer. | 

Source: Austin American Statesman 


Doe filed suit under 42 U.S.C. §1983 
against Warden Anthony Brigano, Kemp, 
Stratton, and Bowles for failure to pro- 
tect her from a known danger of assault. 
Defendants moved for summary judg- 
ment on grounds of qualified immunity. 
Judgment was granted in favor of Brigano 
but denied to the others on grounds that 
they lacked qualified immunity. Kemp and 
Stratton were denied qualified immunity 
because, as Bowles’ supervisors, they 
were found deliberately indifferent to the 
risk Frezzell posed to Doe. Bowles’ ac- 
tions cost her qualified immunity. 

On appeal, the defendants did not 
stipulate as to all material facts as required 
by Johnson v. Jones, 515 U.S. 304(1995), 
leaving some material facts in dispute. 
Reviewing the issues and the deliberate 
indifference standard of Fanner v. 
Brennan, 51 1 U.S. 825 (1994), the appeals 
court ruled that, based on undisputed 
facts, Stratton should be granted quali- 
fied immunity. The court determined that 
he had acted appropriately on the admit- 
tedly inadequate information he had been 
given. Where material facts were in dis- 
pute, though, the court had no jurisdiction 
to hear an interlocutory appeal on quali- 
fied immunity. Whether Kemp or Bowles 
acted appropriately in light of Frezzell’s 
behavior and known risk was hotly dis- 
puted, and accounts of material facts 
varied between parties. Thus, as regards 
Kemp and Bowles, the district court’s 
denial of qualified immunity stands. 

This is not a ruling on the merits of 
the case. See: Doe v. Bowles, 254 F.3d 61 7 
(6th Cir. 2001). 

In May, 2002, the case went to trial , 
and a jury ruled in favor of the defen- 
dants, finding that they were not 
deliberately indifferent to Doe’s safety. 


Disputed Material Facts in Failure to Protect 
Suit Preclude Interlocutory Appellate Review 


September 2002 


26 


Prison Legal News 


$287,500 Awarded in Texas Jail Rape 


O n February 19, 2002, a federal 
jury in Lubbock, Texas, 
awarded $287,500 to a former prisoner 
raped in the Lamb county jail. The plain- 
tiff, who used the pseudonym, J.L., 
suffers from scoliosis and brain damage. 
Fie was serving a 29-day sentence on 
unspecified charges. J.L. had asked to 
be placed in the cell of Eddie Rowton who 
had promised to play dominoes with him 
and read the bible to him. Rowton was 
awaiting trial in the murder of a five-year- 
old girl for which he was ultimately 
convicted and sentenced to death. 

The lone defendant in the case was 
jail guard Pandy Aleman. Aleman was 
sued for not making his rounds at the 
jail, which allowed Rowton to rape J.L. in 
their cell on April 28, 1999. According to 


trial testimony, the reason Aleman was 
not carrying out his scheduled duties in 
the jail is because at the same time that 
Rowton was raping J.L., Aleman was 
raping an unidentified prisoner in an- 
other part of the jail. In 2000 Aleman 
pleaded guilty to having sex with that 
prisoner and was sentenced to five 
years probation. 

The jury found that Aleman was re- 
sponsible for J.L. ’s rape and awarded J.L. 
$287,500 in damages in a trial presided over 
by judge Sam Cummings. Rowton had 
been acquitted by a criminal jury of rap- 
ing J.L. Rowton died in prison of natural 
causes in 2001 while awaiting execution. 
■ 

Source: Amarillo Globe News 


No Qualified Immunity for Guards who 
Failed to Provide CPR 


T he U.S. Court of Appeals for the 
Eighth Circuit struck down a dis- 
trict court’s grant of qualified immunity 
and summary judgment in favor of three 
Nebraska prison guards who had failed 
to administer cardiopulmonary resusci- 
tation (CPR) to a prisoner who lay dying 
on the recreation yard. 

In July 1995, Frank Tlamka appar- 
ently suffered a heart attack and 
collapsed on the Nebraska State Prison 
yard. Three fellow prisoners attended 
Tlamka and promptly administered CPR. 
Tlamka showed signs of responding. His 
color improved, his eyes opened, and his 
chest began to heave. 

Minutes later, three prison guards 
arrived on the scene and immediately or- 
dered the prisoners to discontinue CPR. 
Despite the order, the prisoners contin- 
ued their resuscitative efforts. Otha 
Serrell, a prison guard, then ordered the 
prisoners to desist and clear the area. 
The prisoners reluctantly complied with 
Serrell’s order while arguing that it was 
imperative to continue CPR. 

As efforts to revive him were aban- 
doned on Serrell’s orders, Tlamka’s 
condition deteriorated. He turned blue 
and his chest made quick, jerky move- 
ments. Although each of the three guards 
was trained to administer CPR, none ap- 
proached Tlamka to check his pulse or 


resume efforts to resuscitate him. In the 
interval, arguably as long as 10 minutes, 
Tlamka turned purple and lost conscious- 
ness. Other guards finally arrived with a 
gurney to transport Tlamka to an ambu- 
lance and, later, to a hospital where he 
died without regaining consciousness. 
The district court granted summary judg- 
ment to the guards on grounds of 
qualified immunity. The court said that 
the guards did not clearly violate Tlamka’s 
Eighth Amendment rights at the time of 
his heart attack. 

The Eighth Circuit took a different 
view and found that Tlamka’s estate had 
presented sufficient facts to establish a 
violation. The guards’ inaction occurred 
even though they were aware that Tlamka 
had been responding favorably to CPR 
and despite being informed by a prisoner 
that it was essential to continue CPR. 

The guards’ failure to respond to the 
serious nature ofTlamka’s condition even 
while they were trained to administer CPR 
was seen by the Eighth Circuit as con- 
duct sufficiently severe to constitute an 
Eighth Amendment violation. 

The district court’s grant of qualified 
immunity and summary judgment for the 
three guards was reversed and the matter 
was remanded for further proceedings. 
See: Tlamka v. Serrell, 244 F.3d 628 (8th 
Cir. 2001). H 
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It’s Finally Here! 

PLN’s newly revised, 
up-to-date index of 
articles is complete! 

Unlike with the previous index, you 
will no longer have to weed through 
hundreds of irrelevant conditions of 
confinement or DOC misconduct 
articles to locate the one you need. 

Now you can find your specific 
issue quickly and easily, be it 
religious names, exposure to cold, 
visitor strip searches, or any of our 
nearly 500 indexed subjects. 

The index is a valuable, stand alone 
research tool, showing detailed 
information about each article: 

> Title and author 

> Issue and page number 

> Subjects 

> Case names and citations 

> Verdicts and settlements 

> BOP or Jail specific 

> State or region covered 

The index is broken up into sets, 
each set consisting of 325 to 400 
pages of useful information: 

1 990 through 1 995 
1 996 through 1 998 
1999 through 2001 

Each set is just $22.50 for prisoners, 
$35 for individuals or $50 for 
institutions. To order, send the 
appropriate amount plus $5 ship- 
ping for any size order to: 

Prison Legal News 
2400 NW 80th Street, PM B 148 
Seattle, WA 98117 

or call 1 -206-781-6524 to order by 
Visa or Mastercard. 

All orders are shipped with a delivery 
confirmation request. 


Florida Guard’s Threat of Death Requires 
Summary Judgment Denial 


A federal district court in Florida 
has denied summary judgment 
to a guard that threatened violence 
against a prisoner who filed a lawsuit 
against the guard’s brother. While con- 
fined at Florida’s Liberty Correctional 
Institution, prisoners Joseph Wilson and 
David Croft filed a lawsuit against Sgt. 
Michael Silcox. On at least six occasions 
thereafter, Sgt. Silcox’s brother, guard 
Ricky Silcox, threatened to kill or cause 
serious harm to Wilson because of the 
lawsuit. 

Guard Silcox told Wilson that his 
brother worried every morning if he was 
going to have a job. Because of that, 
Silcox was going to make Wilson worry 
every morning if this would be the day he 
got his “ass beat to death.” Silcox 
bragged that he and his brother had in- 
jured or killed several prisoners at another 
prison but were acquitted, and that they 
would “bury” Wilson and Croft. Shortly 
after an Inspector General’s investigation 
was conducted, Wilson was transferred. 


The court did not accept most of the 
affidavits submitted by Silcox from other 
guards because it was unclear where the 
affiants were or if they heard any state- 
ments made. Additionally, several of the 
affiants indicated they were not present 
at the relevant time. The court found that 
Silcox had only denied not making threats 
to Wilson on May 1, 1999, and he did not 
address the five other alleged occasions 
of threats. Thus, a dispute exists as to 
whether or not the threats were made. 

On the other hand, Wilson presented 
evidence that Silcox had threatened him, 
and a result thereof he was transferred to 
a prison with more severe conditions. 
Additionally, the court stated Wilson’s 
Eighth Amendment claim for psychologi- 
cal harm may result in liability if Wilson 
can present evidence he suffered mental 
anguish from Silcox’s threats. This is not 
a ruling on the merits and the court de- 
nied Silcox’s motion for summary 
judgment. See: Wilson v. Silcox, 151 F. 
Supp. 2d 1345 (N.D. Fla. 2001).® 


Dental Care Denial Defeats Summary Judgment 


A federal district court in Illinois 
has denied summary judgment 
in a prisoner’s denial of dental treatment 
claim under the Eighth and Fourteenth 
Amendments, and expounded on the re- 
lations back upon amendment provision 
ofFed.R.Civ.P. 15(c). While a detainee at 
the Cook County Jail (CCJ), Henry 
Manney started complaining daily in De- 
cember 1996 about a minor toothache. 
From June to September 1997, Manney 
attested it was “ridiculous,” “unbear- 
able,” and that he could not describe the 
pain. After he was transferred to state 
prison in October or November 1997, 
Manney received dental treatment for 
extraction of four teeth. 

The defendants sought summary 
judgment after Manney sued. The Court 
held a jury must resolve the existing dis- 
putes of fact of how many times 
defendant D. Monroe, a dental hygienist 
at CCJ, or a dentist treated Manney and if 
that treatment was woefully inadequate; 
and if Monroe ignored Manney’s daily 
complaints as she passed his cell. When 
Manney saw a dentist the only treatment 
rendered was an examination, x-rays, and 


pain medication. As Monroe had the abil- 
ity to schedule dental exams, a jury could 
find she was deliberately indifferent to 
Manney’s condition by holding that 
merely treating his condition with pain 
relievers was wholly inadequate, espe- 
cially as he ultimately had four teeth 
pulled. 

Also before the court was Manney’s 
Motion to Amend the Complaint for in- 
clusion of two new defendants. Such an 
amendment is permitted if filed within the 
statute of limitations. Manney’s motion 
was brought after the expiration of 
Illinois’s two-year limitation to bring § 1 983 
suits. The court stated an exception ex- 
ists under Fed. R.Civ.R 15(c). However, 
that exception applies only if the newly 
named party received actual notice of the 
suit, or became aware of a party 
misidentification within 120 days of the 
filing of the original complaint. Neither 
exception applied and amendment was 
denied. Summary judgment was denied 
to Monroe and granted to all other de- 
fendants. The case appears headed for 
trial. See. Manney v. Monroe, 151 F. 
Supp. 2d 976 (N.D. 111. 2001). ■ 
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Washington Sex Offender Therapist Fired for Sex 
Related Misconduct 


T homas Smith is again in hot wa- 
ter over his seemingly endless 
sex-oriented misconduct. On February 12, 
2002 he was fired from his therapist posi- 
tion at the Special Commitment Center 
(SCC) on McNeil Island near Steilacoom, 
Washington. He had “treated” civilly 
committed sex predators imprisoned at 
the SCC since 1999. Smith was fired for 
counseling sex offenders to deal with their 
sexual urges by visiting prostitutes, and 
for using his work computer to visit an 
escort service Web site. 

In April 2001, Smith was formally 
reprimanded after several female co- 
workers at the SCC complained about 
his constant lewd remarks at work. 
Smith’s reprimand, however, was ac- 
companied by a job promotion. [PLN, 
Nov. 2001, “Washington’s Island Of De- 
viant Doctors.”] Although difficult to 
fathom, one can only conclude that the 
job promotion simply didn’t send a stern 
enough message, considering the rea- 
sons for Smith’s termination. 

The Washington State Patrol inves- 
tigated Smith between April 9, and 


August 6, 2001. That investigation re- 
vealed that Smith had used his work 
computer to visit websites thatdisplay 
partially nude females 57 times between 
those dates. Also, about 85% of Smith’s 
e-mails on his computer during that time 
were personal rather than work related. 

Smith’s letter of dismissal from the 
Department of Social and Health Services 
said that advising sex offenders to visit 
prostitutes “was not only illegal but also 
contrary to the treatment goals ... of the 
SCC.” Smith denied advising sex offend- 
ers to visit prostitutes. He also said his 
misuse of the computer “was really kind 
of minor” and that “they just made a big 
deal out of it.” 

SCC Superintendent Mark Seling 
commented that “once you add it up, there 
wasn’t any doubt he should be termi- 
nated.” Smith claimed his termination was 
effected to appease the “female cowork- 
ers who accused him of sexual 
harassment” in 2001. He said he will ap- 
peal his dismissal. | 

Source: Tacoma News Tribune 


Break the 

Inmate Telephone System 
Stranglehold! 

Our service allows families to 
receive calls at the local prison 
collect call rate plus 8 cents per 
minute long distance. 

No processing or application 
fees of any kind. Pay only the 
phone company and long 
distance bills. 

International Service 
is also available 

Sign Up Online: 
http://www.privatelinesinc.coin 

or call toll free 24 hrs a day 7 
days a week 

866-DIALPLI 

(866-342-5754) 



Compare 151/2$ to the 69$ per minute that you may be paying now ill 


iNMATE FAMILY SERVICES RATES ARE 15 1/2 CENTS PER MIN. 

THE AUTHORIZED TARIFF IS NOW $.69 PER MIN. 

MCI & AT&T RATES ARE GOING UP 


PHONE BILL $100 A MONTH ??? CUT IT BY 50% 
visTtourwebItc' www.inmatefamilyservices.com 


1-866-4INMATE (1-866-446-6283) 

24 HOURS A DAY 

830-620-9630 1 16 IH 35 S. NEW BRAUNFELS, TX 781 30 FAX 830-620-7340 
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California: On June 24, 2002, San 
Francisco prosecutor Floyd Andrews 
pleaded not guilty to felony assault 
charges stemming from his stabbing of 
Martin Stanley when he caught Stanley 
urinating on a fence in front of his home. 
Andrews stabbed Stanley seriously 
enough to expose his intestines and 
sever part of his liver. Andrews also faces 
misdemeanor charges of misrepresenting 
himself as a peace officer and making crimi- 
nal threats against another man who slept 
in a truck near Andrews’ home. Andrews 
is also charged with battery and corporal 
injury on a child for hitting his daughter. 

California: On May 13,2002 H1V+ 
prisoners at the Chronic Infectious Dis- 
ease Unit at the state prison in Corcoran 
staged a one day medication strike to pro- 
test inadequate medical care and harsh 
unit conditions. Anew prison doctor, with 
no experience in H1V/A1DS treatment, 
had taken all H1V+ prisoners off all pain 
medications despite the fact that many 
suffer from painful conditions. The prison 
lacks any FllV specialists on its staff. 

California: On November 13,2001, 
Robert Bowman, 66, a former doctor at 
the Valley State Prison for Women in 
Chowchilla was acquitted by a Madera 
county jury of felony charges that he 
sexually assaulted two female prisoners 
during medical exams. The jury deliber- 
ated less than an hour before acquitting 
Bowman, who still faces civil litigation 
over the alleged assaults. 


$54 Prisoner Special 

Subscribe now or renew your PLY 
subscription for three years ($54) and 
we will send you. ABSOLUTELY 
FREE, a copy of the revised and 
updated paperback edition of Actual 
Innocence: When Justice Goes 
Wrong and How to Make It Right , by 
Barry Scheck, Peter Neufeld. and Jim 
Dwyer! 

Non-prisoner individual subscribers 
can get tire same deal for $75. 

Offer expires December 31, 2002. 


News in Brief 

Canada: On May 16, 2002, police 
found Raymond Tudor, 48, hiding in- 
side a ventilation duct at the Drumheller 
Institution in Alberta. Tudor disap- 
peared on March 26 and was believed 
to have escaped, prompting a nation- 
wide manhunt. Tudor, serving a life 
sentence for murder, was found by a 
tracking dog after a guard thought he 
saw Tudor. It is believed that other pris- 
oners fed Tudor while he hid. 

Illinois: In May, 2002, Leann 
Serrano, 36, appeared in federal court in 
Peoria after being indicted for attempting 
to smuggle two ounces of cocaine to pris- 
oners at the Federal Correctional 
Institution in Peldn where she worked as 
a nurse. The drugs were supplied by un- 
dercover police. Bank records showed 
Serrano had received money orders from 
prisoners’ relatives. 

Iowa : In J une, 2001, Danielle C arpen- 
ter, 29, a guard at the Boone county 
Juvenile Detention Facility in Woodward 
was charged with having sex with a 16 
year old male prisoner at the facility. The 
boot camp prison is operated by Sequel 
Youth Service, a private, for profit com- 
pany based in Pennsylvania. In 2000, 
another Woodward Academy guard, 
Carol Sue Chantrill, 43, was convicted of 
sexually assaulting a 1 4 year old prisoner 
at the facility. 

Lithuania: In June, 2002, the nation’s 
top prison officials were fired after a mas- 
sive outbreak of HIV was discovered 
among the nation’s prison population. 
Before May, 2002, 361 people in the en- 
tire country of 3.5 million had been 
identified as having HIV. A study released 
in June showed that 207 of the 1,727 pris- 
oners at the Alytus Penitentiary alone 
tested positive for HIV, raising the spec- 
ter of the disease being spread upon the 
prisoners’ release from prison. Intrave- 
nous drug use is the main cause of the 
disease’s spread in Lithuania. 

Maryland: On April 25, 2002, Charles 
Elliot, 46, a state parole officer, was in- 
dicted by a state grand jury on charges 
that he solicited a $ 1 ,000 bribe from a pris- 
oner on parole in exchange for not 
reporting a parole violation. 

Maryland: On April 30, 2002, Geoige 
Green, 44, a prisoner at the Anne Arundel 
county jail in Annapolis, was sentenced 
to eight years in prison for throwing a 


bloody gauze at jail guard Cheryl 
McKeldin-Brady on April 23, 2001. Jail 
guards beat Green and cut his face. He 
was given ice and gauze to stop the 
bleeding and later threw the bloody gauze 
at McKeldin-Brady, hitting her on the face. 
News reports said that Green was tested 
for AIDS but the results were not dis- 
closed. The Baltimore Sun then reported 
that as a result of Green’s test, McKeldin- 
Brady underwent a month-long treatment 
of anti AIDS drugs and has not tested 
positive for the disease. Green had been 
convicted previously of assaulting 
McKeldin-Brady on another occasion at 
the jail in 1998. 

Michigan: In February, 2002, former 
Standish Correctional Facility guard 
Lonny D. Bailey, 35, was found fit to stand 
trial on charges that he shot and killed 
Lonni Berryhill in the back with a shot- 
gun. Bailey told police he was distraught 
at having been suspended from his job 
as a prison guard. Bailey had been invol- 
untarily committed to a psychiatric facility 
in 2000 but was released after medication 
controlled his paranoia and schizophre- 
nia. 

New York: In April, 2002, John 
Amitrano, 42, the head cook at the 
Nassau county jail was indicted in fed- 
eral court in Brooklyn on fraud charges 
that he split $42,000 in bogus food in- 
voices with the Penachio Company in 
the Bronx that was paid for food never 
delivered to the jail in 1998. The indict- 
ment was part of a bid rigging 
investigation into companies that sup- 
ply food to public schools in New York. 
As reported in past issues of PLN, the 
Nassau county jail is a cesspool of bru- 
tality, corruption, mismanagement and 
civil rights abuses even by jail stan- 
dards. 

New York: In March, 2002, the state 
Department of Correctional Services an- 
nounced it would discontinue its 35 year 
old annual prisoner art show, known as 
the Corrections on Canvas show. Since 
its inception the art show had been held 
in the legislative office building in Albany. 
Corrections commissioner Glenn Goord 
also announced that effective March 29, 
2002, New York prisoners could produce 
arts and handicrafts but could not profit 
from them. The art show cancellation and 
the ban on art sales began after it became 
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public knowledge that serial killer Arthur 
Shawcross was selling his prison made 
paintings. 

Ohio: In April, 2002, a federal grand 
jury indicted Lebanon Correctional Insti- 
tution prisoners Warren Cromety, 27, and 
Frankie Porter, 29, with conspiracy to rob 
banks. Prosecutors claim the duo re- 
cruited Cromety’s half brother and their 
girlfriends to rob two Akron banks. The 
prisoners were recorded using prison 
phones to plot the robberies. The pro- 
ceeds of the robbery were supposed to 
finance a lawyer to challenge Cromety’s 
initial conviction. 

Ohio: In June, 2002, Ohio Penal In- 
dustries, which manufactures office 
furniture and provides services to gov- 
ernment agencies using prison slave 
labor, announced it was laying off 35 non 
prisoner employees. 

Ohio: On April 1 8, 2002, Toledo Cor- 
rectional Institution guards Darren 
Beining, Aaron Griswold, Lynn McCoy 
and Cole Tipton were fired for encourag- 
ing two prisoners to fight in a recreation 
cell on February 22, 2002. Guard Wesley 
Mong was suspended for five days for 
his involvement in the incident. 

Ohio: On May 15, 2002, former Lucas 
County Correctional Treatment Facility 
guard S.T. Johnson, 30, was charged with 
three counts of sexual battery for having 
sex with a female prisoner. Two other em- 
ployees accused of having sex with 
prisoners were also charged. 

Rhode Island: On April 11, 2002, 
prison guard William Roche, 43, was ar- 
rested for allegedly allowing a state 
prisoner on a work detail to pick up a 
prostitute and have sex with her in a 
prison owned van. Roche drove the 
couple to a secluded location and exited 
the vehicle before the (unspecified in 
media reports) sex act took place. 

Tennessee: On May 16, 2002, David 
Ivy, 30, a prisoner at the Shelby County 
jail in Memphis, escaped by crawling 
through a hole in a fence around the jail’s 
rooftop recreation area and climbing 
down a drainpipe. Ivy was awaiting trial 
on murder charges. In 1991 Ivy had es- 
caped from the same jail, through the same 
hole in the same fence. Jailers were at a 
loss to explain why the hole had not been 
repaired in the intervening 1 1 years. 

Tennessee: On May 27, 2002, one 
hundred Tennessee state prisoners at the 
Corrections Corporation of America run 


South Central Correctional Facility in 
Clinton staged a four hour sit down strike. 
Media reports did not disclose the pris- 
oners’ grievances. CCA spokesman Greg 
Abrams aid: “They probably have some 
issues, but they haven’t gotten organized 
enough to have anybody speak for them.” 
The prison was locked down as a result 
of the strike. The prisoners ended their 
strike after speaking to the prison war- 
den. 

Texas: On December 31, 2001, Will- 
iam Steed Kelley, 33, was sentenced to 8 
years in prison for assaulting a guard on 
December 20, 1999, at the McConnell Unit 
in Beeville. After the assault, Kelley seized 
control of the ad seg unit in the prison 
and released 80 prisoners from their cells 
who then demolished the unit causing 
$34,000 in damages. [SeePLV, , 
2000, for details.] Kelley was convicted 
of assaulting the guard and faced a po- 
tential life sentence. In imposing the 8 year 
sentence, the jury found that the Texas 
Department of Criminal Justice had been 
negligent in allowing Kelley to escape 
from his control unit cell in the first place. 
Kelley represented himself pro se at the 
trial. 

Virginia: On July 1, 2002, the body 
of Suffolk I State Prison guard Rebekah 
Ida Brown, 42, was found in the trunk of a 
car in Prince George county. Brown’s 
body was dressed in her guard uniform. 

Washington: On April 21, 2002, Scott 
Brimble, 30, a prisoner at the Okanogan 
county jail escaped from a jail recreation 
area using dental floss and toothpaste to 
cut through a wire mesh grill and pry it 
apart to escape. Brimble had been sen- 
tenced to 64 days in the jail in February, 
2002, for failing to register as a sex of- 
fender. He faced additional time for 
probation violations. 

Washington: On May 12, 2002, 
Raymond Green, 42, a prisoner at the 
Washington State Reformatory in Mon- 
roe was stabbed in the neck while in the 
prison yard. Prisoners Scott Smith and 
Gus Turner were investigated by prison 
officials as the alleged assailants. No 
motive was given for the attack. The 
prison was locked down for a week and 
searched after the attack. 

Washington: On May 30, 2002, 
Snohomish county jail nurse Paul 
Wentland, 56, was charged with custo- 
dial sexual assault for giving a 29 year old 
female prisoner unspecified pills in ex- 


change for sex on six occasions. Appar- 
ently the prisoner became upset that 
Wentland did not provide her with pills 
after each encounter and she sent a friend 
a plastic bag with Wentland’s semen in it 
and asked her to freeze it, saying she had 
been sexually assaulted. The semen was 
returned to the jail for insufficient post- 
age and was duly investigated by Everett 
police. A DNA test matched the semen to 
Wentland. | 


Mike, Where Are You? 

Mike, did you work in the law library 
at the Washington Correction Cen- 
ter near Shelton, Washington, 
between 1989 and 1 99 1 ? If so, please 
contact M. Rouse, Director, Family 
Advocates of Washington, PO Box 
852, Seattle, WA 98062 


Attention Prisoners 

By subscribing or renewing your 
subscription to PLN for multi-year periods 
you avoid missing any issues of PLN as well 
as save us the staff time and resources needed 
to send you periodic renewal notices. 

For a limited time we are making this 
special offer. Subscribe to PLN now, or extend 
your existing subscription for four years (S72) 
and we will send you, ABSOLUTELY 
FREE, your choice of one of the following: 

□ Legal Research: How to Find and 
Understand the Law , 7th Edition, by 
Nolo Press. A $24.95 value. 

or 

~1 The Celling of America: An Inside 
Look at the U.S. Prison Industry , the 
critically acclaimed PLN anthology now in 
its third printing. A $19.95 value. 

An offer like this is too good to last 
forever, so prisoners renew your subscription 
for four years now by sending S72 and let us 
know which of the two books you would 
like to receive. Send payment to: 

Prison Legal News 
2400 NW 80th Street, PMB 148 
Seattle, WA 98117 

Or phone in your credit card order by calling 
(206) 246-1022. 

Offer applies only to prisoner 
subscribers and does not apply in conjunction 
with any other discount offers. 
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Death Row Prisoners Volunteer to Die 


L ate in 1 997, Arizona began mov- 
ing death row prisoners to a su- 
per-maximum security facility. There, they 
are held in small, separate cells for 23 
hours a day with almost no interaction 
with other human beings. 

In Florida, prison officials recently 
added a mesh to the outside of death 
row cells so prisoners can no longer 
see out. In November, 1999, prisoners 
were given a memo that read: “Effec- 
tive Monday, November 29, 1999, 
standard ink pens and pencils are now 
considered contraband.” 

In Oklahoma, which, thanks to the 
falsified laboratory reports of now-dis- 
graced police chemist Joyce Gilchrist, led 
the nation with 18 executions in 2001, 
death row prisoners are housed in an 
underground facility where they never see 
direct sunlight. 

In Texas, condemned men were pre- 
viously held at the O. B. Ellis State Prison 
where they could work 4 hours daily, see 
out of their cells, and enjoy recreation 
together. In 1999, following an unsuc- 
cessful escape by seven death row 
prisoners, the condemned men were 
moved to the recently renamed Allan B. 


Polunsky State Prison where they are 
locked up virtually all the time, have no 
view out of their cells, and make brief, 
solitary visits to the recreation yard. 

As conditions on the nation’s death 
rows become less humane, more and more 
prisoners are asldng to be executed early. 
Death penalty opponents believe that the 
tough conditions and the virtual isola- 
tion from human contact are pushing 
prisoners so far into depression and men- 
tal illness that death becomes an 
attractive option. 

Late in 200 1 , approximately 3 ,700 men 
and women were on death rows in 38 
states and in the federal prison system. 
According to Amnesty International, 90 
people had “volunteered” for execution 
since the U. S. Supreme Court removed 
the barriers to capital punishment in 1976. 
Two-thirds of these “voluntary” execu- 
tions were carried out since 1994. Many 
lawyers working on death penalty cases 
point to the increasingly harsh environ- 
ment on death row as the primary reason 
for the jump in voluntary executions. 

An Arizona lawyer who asked not to 
be named commented on the situation in 
his state: “At some point, prisoners can 


no longer live like that and still be human 
or feel human emotions. An inner dead- 
ness sets in. The environment on death 
row not only makes you want to die but 
gives you the feeling you have no 
choice.” 

A former guard on Texas’ death row 
said he understood why prisoners wanted 
to die. “Quite a few of them feel that way 
and I don’t blame them. They are treated 
very inhumanely,” said the guard who 
resigned late last year because he found 
the work distasteful. 

Yolanda Torres, a Texas death pen- 
alty defense lawyer, said: “With 
inadequate medical and psychiatric atten- 
tion, 1 have seen rapid deterioration and 
personality changes in these men which 
is what’s leading to volunteerism.” 

“It’s distressing that the only time 
you can get what amounts to a state-as- 
sisted suicide in the United States is on 
death row,” said Abraham Bonowitz, di- 
rector of Floridians for Alternatives to the 
Death Penalty. At last count, four volun- 
tary executions were in the Florida 
pipeline. | 

Sources: Reuters, Amnesty International 


Review: The Criminal Law Handbook, 3rd Edition 

by Paul Bergman and Sara J. Berman-Barrett. Nolo, 606 pages, paperback, $29.95 


A sure-fire method to eliminate fu- 
ture overcrowding of our 
nation’s prisons would be to compel each 
aspiring scofflaw to read the third edi- 
tion of The Criminal Law Handbook 
before his or her 1 8th birthday. If we agree 
that forewarned is forearmed, then the 
handbook would warn and arm each 
reader against the loss of their liberty and 
freedom to the criminal justice system. 

While not intended as a post-con- 
viction handbook for prisoners, this 
remarkably well written, logically orga- 
nized, and easy-to-understand book 
delivers the unadorned facts on the 
workings of the criminal justice system 
in the United States. From a suspect’s 
first encounter with police to last-re- 
sort post-conviction remedies, the 
authors describe each step of the 
search-and-seizure, arrest, bail, arraign- 
ment, indictment, plea bargaining, trial, 
rules of evidence, sentencing, and ap- 
peal processes. 


Much of the material is presented 
in question-and-answer format. The au- 
thors often draw upon the trials of such 
renowned defendants as Timothy 
McVeigh and 0. J. Simpson to add real- 
ism to an otherwise dry point of law or 
procedure. 

With abundant references to U.S. 
Supreme Court decisions (full citations 
and a table of cases would measurably 
enhance the book), significant points 
of law from Miranda v. Arizona to 
Strickland v. Washington guide the 
reader through the genesis and matu- 
ration of precedents in our body of 
case law. 

Among the book’s few shortcom- 
ings is the section describing the role and 
function of a grand jury is disappoint- 
ingly brief while the section that 
repeatedly encourages every defendant 
to retain counsel is so overlong. 

On balance, the authors’ treatment 
of almost every important aspect of 


criminal law overcomes the book’s 
few shortcomings. Providing more 
guidance to post-conviction indigent 
defendants who are attempting to ob- 
tain copies of their trial transcripts 
plus an explanation of the time limits 
for filing post-AEDPA federal habeas 
corpus petitions would, however, 
significantly increase the books util- 
ity value. 

The handbook concludes with a 
useful chapter titled “Looking Up the 
Law” which might have emphasized the 
difference between statute or “black- 
letter” law and case law. A list of legal 
resource web sites and a glossary of 
legal terms were particularly valuable 
features of the final chapter. 

Overall, The Criminal Law Hand- 
book is a good value and an 
authoritative reference for the layman 
who seeks to unravel the mysteries of 
our criminal justice system before be- 
ing locked away in a jail or prison. | 
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Order These Great Books from Prison Legal News Today! 


The Celling of America: An Inside Look at the U.S. 
Prison Industry, by Daniel Burton-Rose, Dan Pens 
and Paul Wright; Common Courage Press, 1 998, 264 
Pages. $19.95. 

The Celling of America is the critically acclaimed 
Prison Legal News anthology already in its third 
printing. In eight incisive chapters this book pre- 
sents a detailed “inside” look at the workings of the 
American criminal justice system today. 

Prison Writing in 20th Century America, by H. 

Bruce Franklin; Penguin, 1998, 368 Pages. $13.95. 

From Jack London to Iceberg Slim, George Jackson 
and Assatta Shakur, this powerful anthology 
provides a selection of some of the best writing 
describing life behind bars in America. 

Law Dictionary, Peter Collin Publishing, 288 pages. 
$15.95. 

Comprehensive law dictionary explains more than 
7,000 legal terms. Covers civil, criminal, commercial, 
and international law and prison slang. 

Soledad Brother: The Prison Letters of George 
Jackson, by George Jackson; Lawrence Hill Books, 
368 pages. $16.95. 

The definitive book on the politics of prison by 
America’s foremost prison activist. More relevant 
now than when it first appeared 30 years ago. 

Finding the Right Lawyer, by Jay Foonberg; Ameri- 
can Bar Association, 256 pages. $19.95. 

Anyone considering hiring a lawyer should read 
this book. It tells readers how to determine their 
legal needs, fee payments, how to evaluate a 
lawyer’s qualifications, and much more. 

The Politics of Heroin: CIA Complicity in the Glo- 
bal Drug Trade, by Alfred McCoy; Lawerence Hill 
Books, 634 pages. $32.95. 

Latest Edition of the scholarly classic documenting 
U.S. government involvement in drug trafficking. 

Criminal Injustice: Confronting the Prison Cri- 
sis, by Elihu Rosenblatt; South End Press, 374 pages. 

$18.00. 

A radical critique of the prison industrial com- 
plex. Includes writing by many PLN writers. 

Hepatitis and Liver Disease: What You Need to 
Know, by Melissa Palmer, MD; Avery, 457 pages. 

$14.95. 

Describes symptoms and treatments of hepatitis 
and other liver diseases. Includes an extensive 
bibliography and index. 


QTY/ 

Total 


1001 


1022 


1013 


1016 


1015 


1014 


1009 


1031 


Legal Research: How to Find and Understand the 

Law, by Stephen Elias and Susan Levinkind; Nolo 
Press, 392 pages. $23*95: Now $19.95! 
Comprehensive and easy to understand guide on re- 
searching the law. Explains case law, statutes, digest 
and much more. Includes review questions, library 
exercises and practice research problems. Amust for 
the novice pro se litigant. 

Marijuana Law: A Comprehensive Legal Manual, by 
Richard Boire; Ronin, 271pages. $17.95. 

Detailed examination on how to reduce the probabil- 
ity of arrest and successful prosecution for people 
accused of the use, sale or possession of marijuana. 
Invaluable information on legal defenses, search and 
seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to 
avoid prison and much more. 

Smoke and Mirrors, by Dan Baum; Little, Brown and 
Co., 396 pages. $14.95. 

Extensively researched account of the modern “war 
on drugs.” Documents each escalation in the war on 
drugs over the past thirty years, interviews the policy 
makers and those with first hand experience at all 
levels of the “drug war.” Crucial reading for anyone 
interested in understanding how the war on drugs 
got to where it is today. 

Worse Than Slavery: Parchman Farm and the Or- 
deal of Jim Crow Justice, by David Oshinsky; The 
Free Press, 306 pages. $14.00. 

Historic analysis of modern prison slave labors roots in 
chattel slavery. Focuses on prison plantations and self 
sustaining prisons. Analyzes the impact segregation 
had in ensuring blacks were imprisoned and their labor 
exploited. Must reading to understand prison slave la- 
bor today. 

Actual Innocence: Five Days to Execution and Other 
Dispatches from the Wrongly Convicted, reissue 
edition, by Barry Scheck, Peter Neufeld and Jim 
Dwyer; Penguin Putnam, 432 pages. $9.99. 

Attorneys explain how criminal defendants are wrongly 
convicted on a regular basis. Detailed explanation of 
DNA testing and how it works to free the innocent. 
Devastating critique of police and prosecutorial mis- 
conduct and the system that ensures these abuses 
continues. Calls for criminal justice reform. 

States of Confinement: Policing, Detention and 
Prison, revised and updated edition, by Joy James; 
Saint Martins Press, 368 pages. $19.95. 

Activists, lawyers and journalists expose the criminal 
justice system’s deeply repressive nature. 


QTY/ 

Total 

1005 


1008 


1021 


1007 


1030 


1032 
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Crime and Punishment In America: Why the QTY/ 
Solutions to America’s Most Stubborn Social j 0 f a j 
Crisis Have Not Worked-And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. 

Effective rebuttal to the right wing proponents 1019 
of prison building. Fact based argument show- 
ing crime is driven by poverty. Debunks prison L_ 
myths and discusses proven, effective means of 
crime prevention. 

Acres of Skin: Human Experiments at Holmesburg 
Prison, by Allen Hornblum; Routledge Press, 297 
pages. $16.00. 

Detailed expose on the widespread practice of us- 
ing American prisoners in medical and military 
experiments and of testing cosmetics, drugs and 1020 
chemicals on prisoners. The experiments took place 

until the mid 1970’s. Compares American prisoner 

experiments to those carried out by Nazi doctors in 
concentration camps. 

Twice the Work of Free Labor: The Political 
Economy of Convict Labor in the New South, by 

Alex Lichtenstein; Verso, 264 pages. $19.00. 

History of prison slave labor in industrializing 2 

the post civil war Southern economy. Explains 

how prison slavery was an integral part of the 
American economy in the post civil war era. Puts 
today’s prison slave labor practices into con- 
text. — 

Prison Madness: The Mental Health Crisis Be- 
hind Bars and What We Must Do About It, by 

Terry Kupers; Jossey Bass, 245 pages. Hardback 

only. $25.00. 

Renowned psychiatrist writes about the devastating 

mental health crisis in American prisons and jails. Cov- 
ers all aspects of mental illness, prison rape, racism, 

negative effects of long term isolation in control units 
and much more. 


Capital Crimes, by George Winslow; Monthly Re- QTY/ 
view Press, 360 pages. $19.00. Total 

Easy to read explanation of how economic policies 102 4 

create and foster crime and how corporate and gov- 

eminent crime is rarely pursued or punished. Shows 

connections between crime and policies on the en- 

vironment, banking and other issues. 


With Liberty for Some, by Scott Christianson; 
Northeastern University Press, 360 pages. $18.95. 

The best history of prisons in the US that there is. 
Solidly documents America as a prison nation to the 
present. Puts the prison system in a historical con- 
text. 


Lockdown America: Police and Prisons in the Age 
of Crisis, by Christian Parenti; Verso, 290 pages. 

$17.00. 

Radical analysis of the ruling class war on the poor 

via the criminal justice system. Well supported by 1002 

the facts and first hand reporting. Covers paramili- 

tary policing and SWAT teams, urban pacification 

and zero tolerance policing, the INS/Border Patrol 
and Prisons. Best book on these issues. 


No Equal Justice: Race and Class in the American 
Criminal Justice System, by David Cole; The New 
Press, 218 pages. $15.95. 1010 

Devastating critique showing how the criminal jus- 
tice system perpetuates and thrives on race and class | == 
inequality, creating a two tiered system of justice at 
all levels. 

The Perpetual Prisoner Machine: How America 
Profits from Crime, by Joel Dyer; Westview 
Press, 318 pages. $19.00. 10 25 

Expose on who profits from the prison industrial 

complex: private prisons, banks, investment houses 

and small companies. Explains how prison growth 

means more profit for business. 


Mail Payment and Order Form to; 

PRISON LEGAL NEWS 

PMB 148 

2400 NW 80th St. 

Seattle, WA 98 117 

Ship book order to: 

Name: 

Suite/Cell: 

Agency/Inst: 

Address: 

City, State, Zip: 


Order by Phone: 

(206) 781-6524 

VISA & MASTER CARD WELCOME 


Sub Total* 


$ 


Shipping and Handling 
(on any size order): + $ 5.00 

* WA residents add 
8.8% for sales tax: 

Total Payment 

Enclosed: $ 

All orders shipped priority mail 

All books are paperback unless otherwise noted 

Please Print Clearly on Order Form 


DOC #: 
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The Prisoner's 
Guide to Survival: 

The most comprehensive and 
current legal assistance 
manual available to prisoners , 
covering post-conviction relief 
and prisoners' civil rights. 


"Can I challenge my conviction or 
sentence and win?" 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL helps answer these two most important 
questions facing every man and woman imprisoned in the United States, 

No matter what your legal or educational background. The Prisoner's Guide to 
Sutvival will help you learn how to research the law, study your rights, deter- 
mine your legal options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don’t have 
an attorney you can make an informed decision regarding your legal choices. 
The Supreme Court decision in Apprendi v. New Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 


The SURVIVAL GUIDE includes: 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions. Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law decisions covering criminal conviction, 
sentencing and prisoner civil rights. 

■ A detailed index, glossary and prisoner resource directory. 

■ A guide to the Freedom of Information Act and Privacy Act. 


TO ORDER your copy 

OF THE PRISONER'S GUIDE 
to SURVIVAL : 

Complete order form below and 
send with your payment to: 

PSI PUBLISHING, INC. 
413-B 19th Street,#168 
Lynden, WA 98264 

Telephone: 1-800-557-8868 
www.prisonerlaw.com 


Our readers are impressed: • wow: " - h.b.s., fci onswu* ny 

"From the eye-catching, metaphorical endless maze cover, to its easy 
organization, to the breadth of subject matter - the book is more appeal- 
ing than any of the many others that attempt to cover post-conviction 
matters. In short. I'm impressed . " - j.r., fci Pekin, III 

"I think it's a great book which will be extremely useful to prisoners... 
Washington currently plans to eliminate its prison law libraries, which 
means books like this one will be increasingly important to prisoners' 
assertion of our legal rights . " - P.w„ Mice Steilacqom, wa 


t€i 


PLEASE SEND COPIES OF 

'THE PRISONER'S GUIDE to SURVIVAL" 

(750+ pages - softcover edition) 

PRICE: 

PRISONERS $49.95* 

NON-PRISONERS $64.95* 

'Please add $5.00 for shipping & handling 

Allow 3-4 weeks for delivery 


Name Reg, # 

Facility 

Address 

City State Zip 

Q Check or Money Order Enclosed, payable to: PSI Publishing Inc. Q Visa 0 Mastercard 
Credit card# exp, dafe 

CARDHOLDER NAME !jf afferent jmm above ) 

SIGNATURE 


Mail to: PSI PUBLISHING, INC., 413-B 19th Street, #168 Lynden, WA 98264 • 1-800-557-8868 • www.prisonerlaw.com 
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Importing Constituents: 

Prisoners and Political Clout in New York 

by Peter Wagner 


I. Introduction 

A s of Census 2000, New York in- 
carcerated 71,466 prisoners. 
Denied the vote by state law, these New 
York residents are counted as residents 
of the rural communities that host their 
prisons. The numerical equality of New 
York’s proposed Assembly and Senate 
districts is based on a phantom popula- 
tion and is anything but equal. By using 
U.S. Census numbers in its redistricting 
process, the Legislature has counted ur- 
ban prisoners incarcerated in rural 
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prisons as rural residents. Common sense 
and the New York State Constitution tell 
us that a prisoner does not live in the 
prison. His or her residence is the home 
(s)he came from and will return to. 

As “unwilling sojourners”, [St if el v. 
Hopkins , 477 F.2d 1116 (2nd Cir. 1973)] pris- 
oners should be counted where their 
interests lie: at home. While prisoners may 
not vote in New York, they are entitled to 
political representation just like children 
and non-citizens. In a representative de- 
mocracy, elected representatives 
represent people, not cities, farms, pris- 
ons or other businesses. In order for one 
person’s vote to be equal to another’s, the 
U.S. Supreme Court requires legislative 
districts to be of equal size by population. 

New York State has experienced tre- 
mendous growth in the size of its prison 
population since 1980. Twenty years ago. 
New York incarcerated 123 out of every 
100,000 citizens. Now the State incarcer- 
ates at more than 3 times that rate. While 
66% of New York State’s prisoners are from 
New York City, all new prisons built since 
1982 have been upstate. 

The district lines being proposed now 
will be law for the next decade. A fair and 
accurate count is essential for all of the 
people of New York to receive a legisla- 
ture that represents their interests fairly 
and democratically. 

In the words of a U.S. Department of 
Agriculture demographer: “A rural prison 
is a classic ‘export’ industry, providing a 
service for the outside community. Unlike 
some other rural services, such as recre- 
ation, the employment is year round.” 


Although rural counties contain only 
20% of the national population, they have 
snapped up 60% of new prison construc- 
tion. Like export processing zones in Third 
World countries, even the raw material is 
imported for final manufacture. In New 
York, for example, only 24% of prisoners 
are from upstate, but 91% of prisoners 
are incarcerated there. 

The most troubling aspect of mis- 
counting prisoners in this fashion is the 
potential to change the balance of politi- 
cal power between communities who 
stand on opposite ends of state crime 
control policy. Taking electoral clout from 
urban communities which are the most 
negatively affected by aggressive incar- 
ceration policy, and giving that clout to 
rural communities that benefit from prison 
jobs has the potential of launching a cycle 
of prison growth without any democratic 
restraint. 

II. The Census, reapportionment 
and redistricting 

The U.S. Constitution requires the 
Census to count residents for the pur- 
poses of dividing congressional 
representation among the states. This is 
where the Census’ constitutional man- 
date ends, although the data is used by 
everyone from marketers to other parts 
of the federal government for distribution 
of federal funds. At issue here is the use 
by individual states of the Census data 
to draw Congressional and state legisla- 
tive district lines. By state constitution 
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Constituents (continued) 


and U.S. Supreme Court precedent, all 
states are required to redraw state legis- 
lative districts every 10 years to keep the 
districts of equal population size and 
thereby ensure that each citizen’s vote is 
of equal weight. 

The Census’ methodology in count- 
ing prisoners as residents of their prison 
may make sense for the purpose of the 
Census, but not for states that use the 
data in redistricting. Most residents 
self-report their residence, but where there 
could be a doubt about which residence 
to use, such as with military personnel, 
college students or prisoners, the Cen- 
sus issues rules on how “usual 
residence” is interpreted. To the extent 
that prisoners are incarcerated in their 
home state, it does not matter - for deter- 
mining how New York’s population 
compares to California’s - whether a New 
York City prisoner is counted in the Bronx 
or at Attica. But for New York to appor- 
tion political power between regions in 
the state, a new methodology is required 
that takes into account the correct resi- 
dence of each person in the State. 

While federal funds also flow from 
the Census count, the constitutional re- 
quirement of the U.S. Census is only to 
count the population of each state. The 
Courts have upheld this narrow mandate 
for the Census. [D.C. v. Commerce, 789 
F.Supp. 1179 (DC Cir. 1992); Bethel Park 
v. Stans, 449 F.2d 575 (4th Cir. 1971)] Rec- 
ognizing the shortcomings of Census 
methodology to the internal needs of the 
50 states, the Supreme Court has held that 
the states are not required to use the Cen- 
sus data for their apportionment. The New 
York Constitution requires that the state 
use the Census data for internal appor- 
tionment only “in so far as such census 
and the tabulation thereof purport to give 
the information necessary therefore.” The 
data produced by the Census Bureau is 
not applicable to New York because it 
does not accurately reflect where in New 
York its citizens live. 

Unlike the other populations in other 
Census controversies (college students 
and military personnel) prisoners are not 
considered a part of the local community. 
After release, the incarcerating commu- 
nity no doubt wishes that ex-prisoners 
leave on the first bus out of town. 


III. Residence 

The location of your residence mat- 
ters, as it determines what rights and 
responsibilities you have for voting, driv- 
ing, access to the courts, or how much 
you pay for a college tuition. But where 
do prisoners reside? Two areas where resi- 
dence and prison have in fact been 
developed by the Courts are: voting in 
New York; and the right to sue in federal 
court as a resident of a particular state. 

A. New York State Constitution and 
the residence of prisoners. 

The New York State Constitution 
authorizes the legislature to disenfran- 
chise prisoners, but it also instructs that 
a prisoner’s residence does not change 
by virtue of incarceration: “no person 
shall be deemed to have gained or lost a 
residence, by reason of his presence or 
absence ... while confined in any public 
prison.” [Article 2, Section 4.] 

In 1894, New York State convicted 
a prisoner for using the Tombs city 
prison as his residence when he regis- 
tered to vote. Michael Cady was far 
more “residential” about his imprison- 
ment than probably all of New York’s 
prisoners are today, but even the vol- 
untary prisoner Cady was not a 
resident of the Tombs. 

Michael Cady would repeatedly 
confess to vagrancy and have himself 
committed for six months at a time to 
the Tombs. He had been doing so for 
about seven years, and intended to do 
so indefinitely. He was even allowed 
outside on occasion to do paid errands. 
As he was only committed to prison 
for vagrancy, Cady was allowed to vote. 
He registered using his Tombs address. 

Cady was prosecuted for illegal reg- 
istration - not for registering to vote - but 
for registering to vote as a resident of the 
Tombs. The prosecution’s theory was that 
under the Constitution and common 
sense, a prison cannot be a residence, 
and Cady must have lived somewhere else 
before he went to prison. The New York 
Court of Appeals upheld the conviction, 
citing to the New York Constitution pro- 
hibition on gaining or losing a residence 
from imprisonment, and further defined 
residence: “The domicile or home requi- 
site as a qualification for voting purposes 
means a residence which the voter vol- 
untarily chooses and has a right to take 
as such, and which he is at liberty to leave. 
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as interest or caprice may dictate, but with- 
out any present intention to change it.” 
[New Yorkv. Cady , 143 NY 100 (1894)] 

The Tombs is not a place of resi- 
dence. It is not constructed or maintained 
for that purpose. It is a place of confine- 
ment for all except the keeper and his 
family, and a person cannot under the 
guise of a commitment, or even without 
any commitment, go there as a prisoner, 
having a right to be there only as a pris- 
oner, and gain a residence there.” 

Even though Cady was planning on 
remaining indefinitely at the Tombs, the 
Court said it was not a residence. 

B. The residency requirement in 
federal court for prisoners 

In order to protect out-of-state liti- 
gants from bias in state courts, lawsuits 
can be heard in federal court if the parties 
are from different states and the damages 
in question are above a certain amount. 
As a person can only have one residence 
for legal purposes, their residence is the 
place where they choose to be and in- 
tend to remain. Temporary residents of a 
place who intend to return home are not 
deemed to have taken up a new residence. 

While most prisoners are convicted 
of state crimes and housed within their 
state, a growing number of prisoners are 
convicted of federal offenses and may be 
incarcerated anywhere in the country. 
With a narrow exception, the prison does 
not change a residence in a state. The 
case that opened the narrow exception 
provides an excellent explanation of the 
rationale behind keeping a residence dur- 
ing incarceration: 

“It makes eminent good sense to say 
as a matter of law that one who is in a 
place solely by virtue of superior force 
exerted by another should not be held to 
have abandoned his former domicile. The 
rule shields an unwilling sojourner from 
the loss of rights and privileges incident 
to his citizenship in a particular place, 
such as, for example, paying resident tu- 
ition at a local university, invoking the 
jurisdiction of the local divorce courts, or 
voting in local elections.” [ Stifle , Supra.] 

IV. One person one vote requires 
equal populations of people 
counted in their actual 
communities. 

“[T]he fundamental principle of rep- 
resentative government in this country 


is one of equal representation for equal 
numbers of people, without regard to race, 
sex, economic status, or place of residence 
within a State...” [ Reynolds v. Sims, 377 
US 533 (1964)] 

Counting urban prisoners as rural 
residents turns the entire idea that dis- 
tricts should be of equal population on 
its head. In four proposed Senate dis- 
tricts, and 10 Assembly districts, at least 
2% of the “constituents” are prisoners. 
The proposed district of Redistricting 
Taskforce member Chris Ortloff has the 
highest percentage of prisoners in the 
legislature: 6.99%. The population to be 
“represented” by Assemblyperson 
Ortloff includes 5,594 Black adults, 78.6% 
of who are barred by law from ever vot- 
ing for or against him. By the time these 
prisoners complete their sentences and 
are again allowed to vote, they will be 
back home in a different district. The pris- 
oners should never have been counted 
locally for the same reason vacationers 
are not counted locally: they are only 
there temporarily. 

The basic principle of American rep- 
resentative democracy is that every vote 
must be of equal weight. The starting point 
for state legislative redistricting is the 
landmark 1963 Supreme Court case 
Reynolds v. Sims, striking down an ap- 
portionment scheme for the Alabama 
state legislature based on counties and 
not population. 

If districts are of equal size, each citi- 
zen has equal access to a representative 
to advocate for her or his needs. When 
districts are of substantially different 
sizes, the weight of each vote starts to 
differ. In underpopulated districts, each 
vote is worth more, and in overpopulated 
districts, a vote is worth less. Reynolds v. 
Sims had substantial deviations from 
population equality and put it plainly: 
“[T]he weight of a citizen’s vote cannot 
be made to depend on where he lives.’” 

Every urban prisoner counted as a 
rural resident decreases the number of 
“real” rural residents required for a rural 
district. As the number of real residents 
declines, the weight of a vote from a rural 
resident increases. 

Based on Article 2 of the U.S. Con- 
stitution, congressional districts are 
required to be based on equal population 
“as nearly as is practicable.” [Wesberry v. 
Sanders, 376 US 1 (1964)] The 14th 
Amendment equal protection clause al- 


lows state legislative districts a slight 
deviation where traditional political 
boundaries or “communities of interest” 
can be preserved. As long as population 
remained the basis of any state legisla- 
tive plan: “a desire to preserve the 
integrity of political subdivisions may 
justify an apportionment plan which de- 
parts from numerical equality.” 

All communities have a number of 
convicted people, but only a small num- 
ber of communities host prisons. The 
majority of communities in New York State 
lose at least some population to prison, 
but New York City is especially hard hit 
with 44,326 city residents counted in up- 
state prisons, and only 586 prisoners 
incorrectly counted as New York City resi- 
dents. While controversies may rage 
about the disproportionate undercount 
in various communities in New York State, 
it’s undeniable that 43,740 verifiable New 
York City residents were counted as resi- 
dents of other parts of the state. 

The 14th Amendment concept of 
equal protection gives all people the same 
access to government. The number of 
voters may vary from district to district, 
but the number of people in each district 
must be the same for each resident to have 
the same access to government. 

Counting urban prisoners as rural 
residents violates the very ideas of start- 
ing with population and deviating from 
perfect equality only to preserve tradi- 
tional “communities of interest”. 
Prisoners are external populations that are 
not “traditionally” rural in any sense of 
the word. Allowing communities to take 
in populations by force, just to benefit at 
the state legislature, violates any sense 
of equal protection or fundamental fair- 
ness. To paraphrase Chief Justice Warren: 
“Legislators represent people, not trees 
or acres. Legislators are elected by vot- 
ers, not farms or cities” or prisons. 

V. Can the phantom prisoner 
population break the back of 
gerrymandering in New York? 

For three decades, the Republican 
Party has controlled the State Senate and 
the Democrats the State Assembly, “in 
large part due to their respective control 
of redistricting in their chamber.” Typi- 
cally each chamber draws districts as 
numerically small as possible in areas 
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where it is likely to be elected, and dis- 
tricts as numerically large as possible in 
areas where it is unlikely to be elected. 
Making districts smaller increases the 
weight of each vote, and allows more 
like-minded districts to be drawn than 
would otherwise be possible. This kind 
of vote manipulation through the draw- 
ing of district boundaries is referred to as 
gerrymandering. 

It could be argued that 43,740 verifi- 
able New York City residents counted 
elsewhere is a small deviation of no con- 
sequence to the drawing of district lines. 
But combined with the traditional gerry- 
mandering in the New York Senate, 
miscounting prisoners has a large impact. 

The proposed lines for the New York 
Senate contain a large number of over- 
populated urban districts in Queens, 
while upstate districts are underpopu- 
lated. These traditional gerrymandering 
practices have put 15 districts right up 
against the limits of allowable deviation 
from population equality. Restoring pris- 
oners to their rightful residences throws 
the Senate proposed districts over the 
edge of allowable deviation from equal 
population. 

In White v. Regester, the Supreme 
Court ruled that the State of Texas was 
not required to justify how it drew lines 
resulting in an average district deviation 
of less than 2% and a maximum deviation 
of 9.9%. [White v. Regester, 412 US 755 
(1973)] 

On its face. New York’s redistricting 
plans appear to be within the limits of 
White v'. Regester (no justification required 
where average district deviation less than 
2% and a maximum deviation of 9.9%). 
The maximum deviation in the Assembly 
proposal is 9.43%, and the average de- 
viation is 2.67%. In the Senate, the 
maximum deviation is 9.78%, and the av- 
erage deviation is 2.22%. To the 
misfortune of New York City residents, it 
is the “too-small” rural Senate districts 
that have all the prisons, and the 
“too-large” urban districts that supply the 
prisoners that boost Upstate New York’s 
clout. This Census quirk magnifies the 
loss to New York City from the traditional 
gerrymandering in the New York Senate. 


After removing prisoners from the 
proposed senate districts, 7 districts are 
short more than 5% of the required aver- 
age of 306,072. 

By census counting methods, Sena- 
tor Volker’s district is already short 1 1,816 
people, but reducing his proposed dis- 
trict by 8,951 prisoners to count only 
actual residents would leave his district 
6.79% underpopulated. Volker can hardly 
say he represents the prisoners. In a re- 
cent article. Senate Volker admitted that 
he comes from a part of the state with 
“more cows than people” and then went 
on to say that forced to choose between 
constituents, he would choose the cows 
as “they would be more likely to vote for 
me. 

The 7 most over-populated Senate 
districts are located in Queens, with each 
about 12,410 (4.05%) more people than 
the required average size. If we assume 
that New York City’s prisoners are evenly 
from each district in New York City, the 
true population of each New York City 
Senate District is 1,800 residents higher, 
and would raise six of those Queens 
district’s deviation to 4.64%. But even if 
no prisoners from New York City were 
from Queens, the variation between the 
corrected prison-heavy Senate districts 
and the Queens districts would be 10.84%, 
more than the 9.9% vote dilution limit of 
White v. Regester. 

The proposed senate is already 
heavily weighted towards upstate Repub- 
licans, but correcting for misplaced 
prisoners makes the senate’s bias even 
more extreme. 

VI. Policy implications of 
subverting one person one vote 
via miscounting prisoners 

In the last three decades of the mil- 
lennium, New York’s prison population 
grew 5.6 times larger. Reflecting the po- 
litical shift to criminalize drugs that began 
in the state under Governor Rockefeller, 
the number of prisoners incarcerated for 
drug offenses grew by 20.5 times. New 
York is a majority white state (54%), but 
the overwhelming majority of prison 
growth (87.6%) since 1970 has been of 
minorities. 

By crediting rural prison towns 
with urban prisoners, the New York 
Legislature is helping to postpone, for 


at least another decade, a democratic 
debate over the best way address crime, 
drugs and unemployment. The major- 
ity of New York’s prisoners are urban 
and non-white, but the majority of New 
York’s 70 prisons are in predominately 
white rural areas. In essence, these ru- 
ral whites will be able to “speak for” 
the incarcerated urban prisoners in 
ways counter to their interests. 

Counting urban prisoners as rural 
residents creates the potential for a 
self-perpetuating cycle of prison expan- 
sion immune to democratic restraint. The 
very communities most supportive of and 
dependant on prisons find their political 
clout growing, and the communities most 
likely to support alternatives to incarcera- 
tion find their citizens being shipped 
upstate while their political clout 
dwindles. Rural communities without pris- 
ons may also suffer, as the prison-effect 
in the legislature grows to overwhelm the 
supporters of agriculture with prison ra- 
zor wire. 

While the prison boom of the 1980s 
and 1990s has been a bipartisan affair, 
some of its strongest proponents have 
been upstate Republican Senators Volker 
and Nozzolio, heads of the Committees 
on Codes and Crime, respectively. Pris- 
ons are big business in their districts, and 
from their powerful Committees they have 
been leading the fight against repeal of 
the Rockefeller Drug Laws that caused 
the prison boom in the first place. The 
prisons in their two current districts ac- 
count for more than 23% of the state’s 
prisoners. The powerful Senate Finance 
Committee Chairperson Ronald Stafford 
has 13,223 prisoners in his current dis- 
trict. Would the Senate have the same 
policies if each district contained equal 
numbers of actual residents? 

It should concern all New Yorkers 
that the state has chosen to build expen- 
sive prisons instead of funding cheap 
drug treatment. It should be disturbing 
enough that rural New York’s unemploy- 
ment problem is being solved at the 
expense of urban residents. Seventy-four 
percent of New York State’s prisoners are 
from the New York City and its suburbs; 
but despite clear evidence from before the 
prison boom began in the 1970s that fre- 
quent family contacts reduce recidivism, 
87% of state prisoners are housed more 
than 2 hours from New York City. Some- 
thing is very wrong with New York State’s 
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love affair with prisons and the 
legislature’s redistricting plan helps to 
prevent New Yorkers from taking demo- 
cratic action against it. 

For a long time, communities op- 
posed prisons being built in their area. 
But a belief by local politicians and 
some residents that prisons bring jobs 
to a community has recently reversed 
the historical response to now be “Yes, 
in my backyard”. But jobs are not the 
only benefits, as an imported phantom 
population has political benefits in the 
face of an actually declining rural popu- 
lation. 

Some politicians are more aware of 
this effect than others, but all are im- 
pacted. Last year in Rhode Island 
where the state legislature was to 
shrink by 25%, State Representative 
Peter Palumbo was glad to have a 
prison in his district: “All these years 
the prison has caused me grief with my 
constituents. Now maybe it will help 
with redistricting.” 

In an incumbent’s ideal world, the 
district would be drawn around the 
incumbent’s home and a huge prison, 


resulting in a guaranteed election be- 
cause there would not be an opponent 
eligible to run. Every prisoner counted 
at the prison therefore increases not 
just the clout of the actual residents, 
but makes reelection more likely for the 
incumbent. 

Somehow, the New York Legisla- 
ture has funded prisons at a cost of 
over $2 billion a year without ever an- 
swering the question of what they are 
getting for the citizens’ tax dollars. The 
proposed districts resemble another 
historical legislative compromise to 
avoid a contentious issue: the 3/5ths 
clause. 

At the Constitutional Convention 
in 1787, the question of how to appor- 
tion political power between the North 
and the South - and the underlying 
question of slavery - threatened to split 
the young nation. The Southern States 
feared the more populous anti-slavery 
North would overwhelm them on issues 
of slavery and economic policy. While 
Congress was granted a broad power 
to regulate commerce, the new Consti- 
tution banned considering a prohibition 


on the slave trade until at least 1808. 
To protect the South from fears of be- 
ing outvoted on other issues of 
economic policy, the North let the 
South count each of their disenfran- 
chised slaves as 3/5ths of a white 
person, giving the South parity with the 
North in the population-based House 
of Representatives and in the Electoral 
College. Without this arrangement, for 
32 of the first 36 years of the Constitu- 
tion, the President would not have 
been slaveholder from Virginia. And 
likewise, without a Congress stacked 
in favor of the South, the country 
would have come to a democratic solu- 
tion to its slavery problem long before 
the Civil War exploded. 

Rural prison towns do not share a 
“community of interest” with urban pris- 
oners or their loved ones. In fact, they 
are often in contradiction. Senator Dale 
Volker told Newhouse News Service he 
does get letters from prisoners with a va- 
riety of complaints, but that his real 
attention is directed toward prison work- 
ers, with whom he has forged strong 
relationships. 
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Into the Twilight Zone 

by Mumia Abu Jamal 


Importing Constituents 
(conclusion) 

It is a dysfunctional democracy 
that transfers populations within a state 
to supplement the political power of the 
most fervent supporters of continued 
transfer. Allowing representatives to 
represent people, not farms, or cities 
or prisons is how New York can best 
address its challenges in the new cen- 
tury. 

VII. Recommendations 

A. Recommendations for correcting 
the proposed districts 

When the Census Bureau placed 
a number of prisons throughout New 
York and the rest of the country in 
the wrong town or even county, there 
was an outcry for a correction. But 
the problem requiring a fix was not 
the placement of the prisons, the real 
problem was the placement of the 
prisoners. 

Fixing this problem does not re- 
quire the assistance of the Census 
Bureau or a complete, emergency 
New York State Census. Like the cor- 
rection of other Census Bureau 
mistakes, the incorrect rural enu- 
meration of prisoners can be 
corrected in the redistricting data 
used by the State. The addresses of 
prisoners can be supplied from the 
home address on file with the State 
DOCS for prisoners incarcerated on 
April 1, 2000, and new maps can be 
drawn from the corrected data. 

B. Recommendations for future enu- 
merations 

As there will be situations where a 
prisoner intends to return somewhere 
other than his or her previous home, 
the most equitable solution allows pris- 
oners to declare their own legal 
address. Future censuses should take 
into account special populations that 
are in a location involuntarily, and al- 
low prisoners to state their own 
residence. | 

Peter Wagner is a law student in Massa- 
chusetts. A footnoted version of this 
article can be found on the website 
www.prisonsucks. com. 


W ith the seizure of the person 
(one can’t say “arrest,” for the 
government has announced it has no in- 
tention of prosecuting) of the American 
citizen alleged to have been planning 
“dirty bomb” strikes against U.S. targets, 
Abdullah Al-Muhajir (formerly Jose 
Padilla), the government goes down a 
dark and long road, the destination of 
which can only be-the Twilight Zone (with 
apologies to the late Rod Serling). 

Acharge, under Anglo-American ju- 
risprudence, is only a charge, and remains 
so only until a duly constituted selection 
and decision of one’s peers - a jury - 
decides otherwise. This is the boast that 
Americans have used for over two cen- 
turies, to hold their noses higher than the 
rest of the allegedly uncivilized world, as 
an expression of their trust in the wisdom 
and insight of the average American citi- 
zen to decide the fate of their fellows. 

Under the present Bush regime, how- 
ever, there is a marked perception that the 
American public, and more importantly, 
the institutions erected in their names, are 
not to be trusted. 

This view was apparently one of long 
standing. Let us go back, back, way back 
to the days of the 2000 election for the 
(Electoral College’s) choice of who would 
be president of the United States of 
America. Do you remember when the Re- 
publican lawyers appealed the decision 
of the Florida supreme court? It was not 
merely that the Bush-Cheney government 
in exile mistrusted the machinations of the 
Florida supreme court. The Court’s sec- 
ond recount order did more than order a 
selective recounting in certain 
counties-yes. Florida’s supremes ordered 
its lower circuit and county 
judiciary-essentially trial judges-to do 
much of the counting! 

Therefore, the reversal of the order 
of the Florida Supreme Court did far more 
than slap the faces of the Supremes - it, 
at least implicitly, suggested that the cir- 
cuit court judges in the effected counties 
were not to be trusted! 

Ever since the promulgation of the 
military tribunals, which had no tie in with 
the civil, state or federal judiciary, there 
has been the sense that the administra- 
tion has little or no trust in the nation’s 
judicial apparatus, that somehow they 


were unable or perhaps unwilling to come 
out with the results that the Bush regime 
would approve of. 

No civil courts, no judges, and no 
juries - what does this say about how 
much the administration trusts not only 
people in other branches of government, 
but average Americans themselves? Not 
much, it seems. If these same types of 
things were happening in, say, Peru, or 
North Korea, or Zimbabwe, so-called hu- 
man rights activists would be baying to 
the moon about “shadow government,” 
“secret, unreviewable tribunals,” and the 
big one, “the lack of democracy.” 

But the silence is deafening. 

The right has so cowed what passes 
for the “left” in America that they bite 
their tongues bloody, to prove they are 
“proud Americans” while a de facto coup 
takes shape right before their very eyes. 
Secret tribunals. Unlimited detention. 
Military courts. No right to counsel (such 
as it is!) Incommunicado. 

Is this Fujimori’s Peru? Is this Botha’s 
South Africa? Is this government by the 
people, or government by fiat? 

This, then, is the real consequence 
of the sham democracy that is America at 
the beginning of the 2 1 st century. Where 
legislators are but bagmen for industry, 
and when the press is but a wholly owned 
subsidiary of yet another big business 
conglomerate. 

Fujimori had his boogiemen - the 
Sendero Luminoso (a.k.a. “Shining Path”) 
to whip the bourgeoisie into lockstep with 
the neo-fascist narco-kleptocracy. Botha 
had his boogiemen-the African National 
Congress (and the PAC, and Biko, and 
AZAPO, etc.) to whip the white bourgeoi- 
sie into lockstep with the Herrenvolk, 
white supremacist, racist, fascist military 
dictatorship. 

Bush has Al-Qaeda-plastic, ever 
changing, shapeless boogiemen, which 
is being used to whip the nation’s bour- 
geoisie into an unconstitutional frenzy of 
spycraft, skullduggery, and unprec- 
edented federal intrusion into the lives 
and beliefs of millions of Americans. 

Is such-and-such a thing true? Who 
knows? The government said it, so...? We 
are watching the erection of Papa Bush’s 
New World Order, and it ain’t pretty. 
What are you going to do about it? | 
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T he connection between felon 
disenfranchisement and mass 
imprisonment is rarely explored. In this 
month’s cover story we discuss the cor- 
relation between the two. In many ways, 
the more things change the more they 
remain the same. Today’s convicts effec- 
tively pad voter numbers when legislative 
districts are drawn which begs the ques- 
tion of just how representative is a 
representative democracy when millions 
are disenfranchised, millions more are 
moved around to artificially create con- 
servative districts and give still more 
political power to rural, conservative and 
mostly white districts. 

But this is nothing new and has 
been the case for most of American his- 
tory. During the slavery era slaves were 
tallied up in creating legislative districts 
and apportioning votes in Congress 
even though obviously slaves couldn’t 
vote. This effectively gave the slave 
owning Southern states a congressional 
veto and otherwise expanded their po- 


T he third edition of Represent 
Yourself in Court is a plain En- 
glish guide to handling a civil case from 
start to finish, including cases involving 
bankruptcy, divorce and child custody, 
personal injury, breach of contract, small 
business disputes, and more. This infor- 
mative, easy to understand book is 
intended for the novice as well as those 
experienced in civil litigation. 

For beginners, the book opens with 
an overview of the different courts in the 
United States and the various roles of 
the litigants, judges and clerks. The book 
also provides several chapters devoted 
to assisting the reader in deciding 
whether they have a valid claim and, if 
so, which court has jurisdiction to enter- 
tain it. Of course. Represent Yourself in 
Court includes several chapters dealing 
with the preparation of complaints, an- 
swers, and other pleadings associated 
with the initial stages of a civil case. 


From the Editor 

by Paul Wright 

litical power. In next month’s issue of PLN 
we will examine how the census further 
exploits America’s prison chattel and 
turns them into cash cows for govern- 
ment hand outs for those towns who opt 
to become prison centers. 

We have been getting a very good 
response to our subscription madness 
campaign. If you would like to buy gift 
subscriptions for others they make a 
great holiday gift. Some readers have 
bought gift subscriptions for local and 
school libraries, local journalists and 
legislators as well as judges in districts 
which hear a lot of prison related cases. 
One way to change the status quo is to 
change public opinion. Right now the 
public knows little if anything about the 
actual workings of the prison industrial 
complex. PLN is one of the few publica- 
tions dedicated to exposing the flesh and 
blood, concrete and steel realities of what 
it means to have two million people 
locked up. The problem we have is that 
with our shoestring budget we are only 


One of the most useful aspects of 
the book is its discussions of discovery 
and settlement negotiations. Represent 
Yourself in Court takes the reader through 
depositions, interogatories, and other dis- 
covery devices, and even provides useful 
tips on how to conduct discovery in an 
efficient, effective manner. The reader will 
also find a section devoted specifically 
to pre-trial settlement conferences and 
meditation, which contains useful settle- 
ment tactics to assist a pro se litigant in 
resolving a case prior to trial. 

The book walks the reader through 
pre-trial motions, jury selection, witness 
examination, closing argument, basic mles 
of evidence, and expert witnesses. Rep- 
resent Yourself in Court is an extremely 
well organized book that comes highly 
recommended to anyone contemplating 
litigating a civil case pro se. The book 
can be purchased from PLN for $34.95. 
[See page 33.] | 


reaching a few thousand people at a time 
with each issue. By expanding PLN’s cir- 
culation we can expand the impact we 
have as well as cut down PLN’s per issue 
costs. 

PLN is expanding the list of books 
that we distribute. You can see our cur- 
rent list on pages 33 and 34. Many topics 
are too complex to cover in magazine ar- 
ticles and literally require a full length 
book. If you have any suggestions on 
titles to review or for PLN to distribute 
please let us know. Many of our readers 
have requested that we expand our se- 
lection of law books but we have had 
difficulty finding distributors or publish- 
ers willing to sell such books at a discount. 
Many legal publishers have the view that 
since they are a monopoly, if anyone 
wants their products they will just have 
to buy them directly from the publisher. If 
we make any progress on this front we 
will announce it in PLN. 

Enjoy this issue of PLN and encour- 
age others to subscribe. | 



Represent Yourself in Court: How to Prepare & Try a 
Winning Case, 3rd Ed. 

By Attorneys Paul Bergman & Sara Berman-Barrett, Nolo Press, 

2001 (528 pages) 

Reviewed by Sam Rutherford 
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Supreme Court Upholds Forced Confessions in Kansas Sex 

Offender Treatment 


I n a 5-4 decision, the United States 
Supreme Court has decided that a 
convicted sex offender’s Fifth Amend- 
ment privilege against compulsory 
self-incrimination is not violated by a 
treatment program that requires admitting 
to all past sexual behavior. In a plurality 
opinion. Justices Kennedy, Rehnquist, 
Scalia, and Thomas found that the pro- 
gram and its consequences for 
non-participation do not combine to cre- 
ate a compulsion to self-incrimination. 
Justice O’Connor, although troubled by 
the Court’s failure to reach a compre- 
hensive theory of the selfincrimination 
privilege, nevertheless agreed with the 
decision. Dissenting Justices Stevens, 
Souter, Ginsburg, and Breyer de- 
clared this a watershed case in that a 
person who has asserted the Fifth 
Amendment privilege may now be 
sanctioned for disobeying an order 
to self-incriminate. 

Although maintaining that the sex 
was consensual, Robert G. Lile, a Kan- 
sas state prisoner, was convicted in 
1982 of raping a high school student. 
He was ordered in 1994 to participate 
in the Kansas Department of Correc- 
tions Sexual Abuse Treatment Program 
(SATP). Participation requires signing 
an Admission of Responsibility form 
accepting responsibility for the crime 
for which the prisoner was convicted. 
An additional form with a detailed 
sexual history including illegal sexual 
conduct is also required. 

To verify both the accuracy and 
completeness of the prisoner’s sexual 
history, a polygraph examination is 
used. None of this information is privi- 
leged and may thus be used in 
subsequent criminal proceedings. Re- 
fusal to participate in the SATP results 
in a transfer from a two-man cell in me- 
dium security to a four-man cell in a 
potentially more dangerous maximum 
security facility as well as a reduction 
in privileges including “visitation 
rights, earnings, work opportunities, 
ability to send money to family, can- 
teen expenditures, access to personal 
television, and other privileges, includ- 
ing recreation.” 


by Bob Williams 

Lile refused SATP participation, 
based on the required disclosures vio- 
lating his Fifth Amendment right 
against self-incrimination, and filed a 
complaint under 42 U.S.C. § 1983 seek- 
ing injunctive relief. The Federal 
District Court in Kansas granted sum- 
mary judgement for Lile finding that 
since Lile claimed consensual sex he 
could be exposed to perjury charges 
for admitting guilt. The court also found 
that the adverse consequences Lile 
faced for refusing self-incrimination 
constituted coercion in violation of the 
Fifth Amendment. See: Lile v. McKune, 
24 F.Supp.2d 1152 (D KS 1998). 

On appeal, the Tenth Circuit af- 
firmed holding that while the penalties 
“do not constitute deprivations of pro- 
tected liberty interests under the Due 
Process Clause,” they nevertheless 
had a substantial impact on Lile, were 
automatic rather than conditional, and 
were identical to punishment meted out 
for disciplinary infractions thus con- 
stituting compulsion to incriminate. 
The court found the constitutional vio- 
lation could be remedied by treating the 
admissions as privileged or by grant- 
ing use immunity. See: Lile v. McKune, 
224 F.3d 1175 (10th Cir. 2000). 

The Supreme Court reversed, find- 
ing it unnecessary to treat the admissions 
as privileged or to grant use immunity. 
The Court laid the foundation for its per- 
spective by noting that the imprisonment 
of sex offenders increased faster between 
1980 and 1994 than for any other category 
of violent crime, that the majority of vic- 
tims were under age 18, and that nearly 
40% were under age 12. Therefore, reduc- 
ing recidivism became the paramount 
concern of the Court and the cornerstone 
of its opinion. 

Recidivism can be drastically reduced 
by aggressive treatment programs, with 
the Court noting a potential reduction 
from 80% to as low as 15% recidivism rate. 
Treatment programs, in turn, have the 
critical first step of the prisoner accept- 
ing responsibility for his crime. The 
Kansas SATP is, as the district court also 
found, “a valid clinical rehabilitative pro- 
gram, supported by a legitimate 


penological objective in rehabilitation.” 
Although the courts have previously held 
that prisoners have no right to rehabilita- 
tion, the Court nonetheless found 
rehabilitation to be a legitimate penologi- 
cal objective and acceptance of 
responsibility the beginning of this reha- 
bilitation. In what is known as 
result-oriented decision making, legitimiz- 
ing the admissions requirement and 
directly connecting it to reducing recidi- 
vism gave the Court its result in its search 
for supporting reasoning. 

Before tackling the obvious problem 
of self-incrimination, the Court dispensed 
with a collateral issue: the potential for 
subsequent prosecutions. While SATP 
participants are “assured of a significant 
level of confidentiality, Kansas does not 
offer legal immunity from prosecution 
based on any statements made in the 
course of the SATP.” Seeing the poten- 
tial for subsequent prosecutions, the 
Court quickly notes that no one has been 
prosecuted based on information dis- 
closed during treatment. They reasoned, 
therefore, that all must be well since the 
SATP is not a “mere subterfuge for the 
conduct of a criminal investigation.” The 
Court ignores the fact that Kansas still 
can prosecute, just because they haven’t 
thus far is irrelevant. 

More troubling, the Court ignores 
both its prior decisions upholding Kan- 
sas civil commitment laws. In Kansas v. 
Hendricks, 117 S.Ct. 2072 (1997), the 
Court held civil commitment lawful on a 
showing of “mental abnormality” or “per- 
sonality disorder” and found pedophilia 
fit such a description. Since the Kansas 
civil commitment act is not punitive, not 
retributive, and not for deterrence, it is 
not criminal and not ex post facto. [See: 
PLN, Aug 1997] 

More recently in Kansas v. Crane, 
122 S.Ct. 867 (2002), the Court addressed 
the control requirement absent in 
Hendricks and found that the constitu- 
tion does not permit civil commitment 
without a determination that the offender 
lacks the ability to control his aberrant 
behavior. [See: PLN, July 2001 .] It is rea- 
sonable then to conclude that admissions 
discovered in the SATP could be used to 
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establish both pedophilia and an inabil- 
ity to control sexual behavior and thus 
civilly commit a prisoner, potentially for 
the rest of his life. 

Since shielding the admissions as 
privileged or offering use immunity seems 
like a practical response, the Court ad- 
dresses this by finding that (1) 
unprotected admissions will teach con- 
sequences to S ATP participants since the 
threat of prosecution will hang over their 
heads (immunity will only serve to “ab- 
solve many sex offenders of any and 
all costs for their earlier crimes”), and 
(2) an open option to prosecute will be 
a deterrence to criminal acts. The ques- 
tion then becomes whether or not the 
admission and the consequences for 
non-participation combine to “create a 
compulsion that encumbers” the Fifth 
Amendment privilege against 
self-incrimination. 

The Court reiterated that the guar- 
antee is only against compelled 
self-incrimination. Using the Sandin v. 
Conner, 115 S.Ct. 2293 (1995), “atypical 
and significant hardship in relation to the 
ordinary incidents of prison life” frame- 
work, the Court found that Lile faced 
minimal consequences that did not con- 
stitute an atypical and significant 
hardship. The Court went on to note that 
Lile did not face an extended term of in- 
carceration nor was his eligibility for 
good time credits or parole affected by 
his refusal to participate in S ATP. 

These are, in fact, real consequences 
in some states such as Colorado where 
refusal to participate in a similar program 
with similar admission requirements 
means not only similar consequences as 
faced by Lile but also the reduction of 
earned time by 30% (which directly af- 
fects a prisoner’s discharge date) and 
parole denials. While others, such as 
Kentucky, offer use immunity and avoid 
the whole problem. 

The Court went on to minimize Lile’s 
consequences by comparing them to 
other prisoner and non-prisoner cases 
where others paid a much higher price 
than Lile for their decision against 
self-incrimination. The Court further mini- 
mized Lile’s consequences by claiming, 
for example, that the transfer was inci- 
dental to bed space and that other loss 
of privileges were just incentives to be- 
have. After all, prisoners “must expect 
significant restrictions ... on rights and 


privileges” by virtue of their incarcera- 
tion. Lile simply made a choice and the 
price he paid in terms of consequences 
did not amount to unconstitutional 
compulsion and thus Kansas can force 
him to make the choice. 

The dissenting justices agreed that 
offering minimal incentives for program 
participation does not amount to self-in- 
crimination. Rather, they found the 
question to be whether a state may pun- 
ish a prisoner who asserts his privilege 
against self-incrimination with the same 
mandatory sanctions used in prison dis- 
ciplinary convictions but without the 
punitive label. This is an “evisceration of 
a constitutional right.” Moreover, the dis- 
sent noted additional penalties such as 
the stigma of being a problem prisoner. 

While the SATP has “legitimate 
therapeutic purposes,” its “laudable 
goals, however, do not justify reduced 
constitutional protection for those or- 
dered to participate,” the dissent noted. 
Furthermore, offering protection such as 
use immunity would further these goals 
by “ensuring free and open discussion 
without the threat of prosecution loom- 
ing over participant’s therapy sessions.” 
The dissent found it absurd that the plu- 
rality would think that use immunity 
would give the impression that wrong- 
doing does not carry consequences when 
the prisoner is obviously serving what 
may already be a lengthy sentence for 
such wrongdoing. And while the plural- 
ity was overly concerned with protecting 
the federal sex offender treatment pro- 
gram, the dissent notes it is a voluntary 
program with no negative consequences 
for failure to attend. 

Finally, the dissent concluded with a 
most poignant statement: “Particularly in 
a case like this one, in which [Lile] has 
protested his innocence all along and is 
being compelled to confess to a crime that 
he still insists he did not commit, we ought 
to ask ourselves what if this is one of 
those rare cases in which the jury made a 
mistake and he is actually innocent? And 
in answering that question, we should 
consider that even members of the Star 
Chamber thought they were pursuing 
righteous ends.” See: McKune v. Lile, 122 
S.Ct. 2017 (2002). In a subsequent case, 
the 10th Circuit upheld the Kansas SATP 
in a similar challenge based on this rul- 
ing. See: Reed v. McKune, 298 F.3d 946 
(10th Cir. 2002). H 
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Danish Security Firm Buys Out 
The Wackenhut Corporation 


correctional health care. WCC employees Wall Street analysts believe CCA already 
number about 10,000 worldwide. has too much debt. CCA’s total outstand- 

The management of WCC does not ing debt at the end of 2001 was $964 
expect the sale of the parent corporation million and, despite their recently an- 
to materially change WCC’s corporate nounced refinancing plans, the Nashville 
structure nor its ability to win new and company remains on Standard & Poor’s 
service existing contracts. Credit Watch. 

Wackenhut Corporation owned 57 Some analysts believe that Group 4, 

percent of WCC and that ownership which runs prisons overseas, is the most 
transferred to Group 4 when the sale was logical buyer for the 43 percent of WCC it 

consummated. The remaining 43 percent does not already own. To do the deal, 
is owned by outside shareholders. however, they’d need to come up with 

Group 4 hinted it may sell some or all another $ 1 60 million. | 
of Wackenhut’s prison business but in- 
dustry observers wonder who would buy Sources: The Miami Daily Business Ke- 
lt. Corrections Corporation of America view, the Palm Beach Post, PR Newswire 
(CCA), the Nashville-based private prison Europe, The Tennessean, The Wall Street 
operator, is a candidate buyer but most Journal. 

CMS Overdoses Five Boston Jail Prisoners 


I n 1954, former FBI agent George 
Wackenhut and three FBI buddies 
formed a private detective firm in Miami. 
In 1955, the firm moved into the security 
guard business after winning a contract 
with National Airlines. In 1958, 
Wackenhut bought out his partners and 
incorporated as The Wackenhut Corpo- 
ration. Thereafter, the company 
continued to grow in the security busi- 
ness. Today, with 68,000 employees 
worldwide, corporate revenues in 2001 
reached $2.81 billion. 

In 1901 in Denmark, Philip Sorensen 
founded the company that was to become 
Group 4 Falck. Joergen Philip-Sorensen, 
Chairman of Group 4, is the grandson of 
the founder. Group 4 has grown into the 
world’s second largest security firm with 
operations in 50 countries, 140,000 em- 
ployees, and 2001 revenues of $2.47 
billion. 

In March 2002, Group 4 Falck of 
Copenhagen and Wackenhut Corporation 
of Palm Beach Gardens, Florida, reached 
agreement where Group 4 would pay $573 
million to acquire Wackenhut. The Dan- 
ish company agreed to pay $33 per share 
for all of the Class A and Class B shares 
of Wackenhut stock. 

After 48 years, George Wackenhut, 
still active in day-to-day corporate op- 
erations, will cash out with $124 million. 
“It’s like giving up your baby,” said the 
82 -year-old founder. 

Richard Wackenhut, the firm’s chief 
executive officer and the founder’s son, 
will receive $61 .9 million from the deal in- 
cluding a $30.9 million buyout of his 
employment contract. 

The details of the Group 4 takeover 
did not disclose what would happen to 
Wackenhut Corrections Corporation 
(WCC), a separate, publicly traded cor- 
poration (NYSE: WHC) with 2001 
revenues of $562 million. 

WCC provides private correctional 
management, health services, facilities, 
and mental health rehabilitation programs 
worldwide. WCC manages approximately 
43,000 beds in North America, Great Brit- 
ain, Australia, South Africa, and New 
Zealand while providing related services 
such as prisoner transportation, elec- 
tronic monitoring for home detention, and 


F ive prisoners at Boston’s Suffolk 
County jail in Massachusetts 
were rushed to a nearby hospital after re- 
ceiving the wrong medication, fail guards 
found the five prisoners unconscious on 
the morning of September 23, 2001, after 
other prisoners alerted the guards by rais- 
ing a commotion in their cells. Thomas 
Burke, Shawn Fitzpatrick, and Benjamin 
Neal were hospitalized after consuming 
Elavil, (an antidepressant with sedative 
effects) instead of their prescribed 
Viracept, (an antiviral medication for HIV 
treatment). The other two prisoners’ com- 
plications weren’t severe enough to 
warrant hospitalization. 

St. Louis Missouri, based 
Corectional Medical Services (CMS) is the 
nation’s largest private for profit prisoner 
health care service, which has applied for 
a medical service contract with the Mass. 
Dept, of Corrections, but MA DOC 
spokesman Justin Latinia said that their 
decision was still pending. The medical 
staff that distributed the wrong medica- 
tion work for this firm. CMS was only a 
quarter of the way through a three-year, 
$12 million contract which provides medi- 
cal attention within the jail itself says 
Richard Lombardi who is Suffolk County 
Sheriff Richard J. Rouse’s spokesman. 

Jail officials commented that they 
were not sure how long it took for these 
prisoners to receive proper medical atten- 


tion. They had initially assumed that 
these prisoners overdosed on illegal 
drugs, but the Boston Medical Center 
test showed negative results. The jail 
guards found wrappers marked Elavil, 
when they rummaged through the trash 
can. This evidence provided crucial 
treatment information for the hospital 
doctors. 

Ken Fields, spokesman for CMS, said 
he was “not aware” of any drug mix-up 
cases at the Suffolk jail or in the state’s 
DOC system. He went on to say, “We 
believe it is highly unusual” for prison- 
ers to receive the wrong prescriptions. 
“We’re reviewing to see if this kind of 
situation may have occurred” before. 
“I’m not aware of any [happening] in the 
entire state of Massachusetts.” If the in- 
vestigation finds fault in the CMS 
procedures. Fields said. “We will carefully 
evaluate what happened and try to take 
steps to prevent it from occurring in the 
future.” 

Lombardi said that the error occurred 
when CMS staff placed the wrong drugs 
in envelopes. He also mentioned that no 
jail prisoner has ever died after receiving 
the wrong medication. 

A mother of one of the prisoners said 
that her son was hospitalized for the same 
reason two-weeks prior. | 

Source: The Boston Globe 
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Washington Good Time Depends on When Crime Occurred 


A Washington state appeals 
court held that the amount of 
good time credits a prisoner received de- 
pended on when the underlying crime 
occurred, in a case where the good time 
available to prisoners convicted of cer- 
tain offenses had changed. Washington, 
like most states, has repeatedly changed 
its good time eligibility statutes so that 
the amount of time by which prisoners 
can reduce their sentences depends not 
only on the crime they committed, but 
when they committed it. 

Dennis Hartzell pled guilty to two 
counts of first degree child molestation, 
for molesting a girl between 1987 and 
1991, from the time the girl was five years 
old. Prior to July 1, 1990, first degree child 
molestation was a class B sex offense, 
after that date it became a class A sex 
offense. Class B sex offenders are entitled 
to a one third reduction of their sentence 
for good behavior, while class A sex of- 
fenders are only entitled to a 15% 
reduction. Based on Hartzell’s Judgment 
and Sentence (J&S) showing an ending 
date of 1991 for the offense, the Depart- 


ment of Corrections concluded that he 
must serve a two year term of community 
placement (parole) and was limited to a 
15% good time reduction. 

Hartzell filed a Personal Restraint 
Petition challenging the child molestation 
statute, his good time calculation and the 
period of community placement. The ap- 
peals court denied relief on his guilty lea, 
but granted the petition regarding the 
community placement and the good time. 

The court noted that when the sen- 
tence for a crime is increased during the 
period when the crime is being commit- 
ted, the lesser sanction must be imposed. 
The court held that no evidence indicated 
that Hartzell had molested the victim 
after the 1990 amendments to the 
state’s community placement statutes. 
Therefore, he could only be sentenced 
to one year of community placement as 
allowed by the initial community place- 
ment statute. The court noted that it 
appeared that the trial court had intended 
to sentence Hartzell to one year of com- 
munity placement but the J&S did not 
specify the term, which is how the De- 


partment of Corrections came to set it at 
two years. The court remanded the case 
for an amendment of the judgment to one 
year community placement. 

The court noted that Washington 
prisoners have a protected liberty inter- 
est in being able to earn early release 
credits. The court rejected the DOC argu- 
ment that Hartzell was entitled to only 
15% good time because it assumes that 
an offense occurred throughout an en- 
tire period of time, including the last day 
of the intervening period, based on an 
offense date on the J&S. The court held 
that the state had not proven that Hartzell 
committed any crimes after July 1, 1990. 
Therefore, the 1990 amendment to RCW 
9.94A.150(1), limiting to 15% the good 
time credits available to class A sex of- 
fenders, did not apply. Thus, Hartzell was 
entitled to the one third good time reduc- 
tion in effect before the 1990 amendment. 
The court directed the DOC to recalcu- 
late Hartzell’s earned early release date 
accordingly. See: In Re Hartzell, 108 
Wn.App. 934, 33 P.3d 1096 (Wa. App. 
Div. 1,2001). ■ 
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Supreme Court: No Punitive Damages Allowed 


I n a unanimous opinion, the United 
States supreme court held that pu- 
nitive damages are not allowed under the 
Rehabilitation Act, (RA), 29 U.S.C. § 794 
(a) or the Americans with Disabilities Act 
(ADA), 42 U.S.C. § 12132. Jeffrey Gorman 
is a wheelchair bound paraplegic who 
lacks control over his lower body, includ- 
ing his bladder. He was arrested in 
Kansas City, Missouri after getting into a 
fight with a bouncer in a bar. While await- 
ing transportation to a police station 
Gorman requested to empty his urine bag, 
but police refused. 

The police transport van was not 
equipped to handle wheelchairs. Over 
Gorman’s objections he was placed on a 
bench in the van and seat-belted in. 
Gorman removed the seat-belt during the 
ride to the police station fearing it would 
place excessive pressure on his urine bag. 
Gorman fell, ruptured his urine bag and 
injured his shoulder and back. The driver 
was the only police officer in the van and 
he was unable to lift Gorman, so he tied 
him to a support for the remainder of the 
journey. 

Gorman was booked into the jail, pro- 
cessed and released. Eventually he was 
convicted of a misdemeanor trespass 
charge. After the incident in question, 
Gorman suffered serious medical prob- 
lems including a bladder infection, severe 
lower back pain and uncontrollable 
spasms in his paralyzed areas that left him 
unable to work. 

Gorman filed suit against the Kan- 
sas City Board of Police Commissioners, 
the chief of police and the police driver in 
federal district court. Gorman claimed his 
rights under the ADA and the RA were 
violated by the defendants failure to main- 
tain appropriate policies for the arrest and 
transportation of people with spinal cord 
injuries. 

A jury found the defendants liable 
and awarded Gorman over $1 million in 
compensatory damages and $1.2 million 
in punitive damages. The district court 
vacated the punitive damage award, hold- 
ing that punitive damages are not 
available under either the RA or the 
ADA. Gorman only sued under the stat- 
utes, he did not make any constitutional 
claims. The court of appeals for the Eighth 


Under RA and ADA 

circuit reversed, holding that punitive 
damages were an appropriate remedy 
under the RA and the ADA. The ap- 
peals court relied on Franklin v. 
Gwinnett County Public Schools, 503 
U.S. 60 (1992) which held that absent 
explicit instructions from congress, 
federal courts have the power to grant 
any appropriate relief in federal law 
suits. That court noted that punitive 
damages have long been a tradition in 
American judicial history and were thus 
appropriate in this case. See: Gorman 
v. Barnes, 257 F.3d 738 (8th Cir. 2001). 
The supreme court granted certiorari 
and reversed and remanded. 

The ADA, among its provisions, pro- 
hibits discrimination against the disabled 
by government entities. The RA prohib- 
its discrimination against the disabled by 
the recipients of federal funding. Both 
statutes provide a private cause of ac- 
tion for injured parties. The ADA states 
that the remedies and procedures set forth 
in the RA will be the means for injured 
parties to secure relief. The RA in turn 
adopts the remedial provisions of Title 
VI of the Civil Rights Act of 1964, 42 
U.S.C. § 2000d, which prohibits racial dis- 
crimination in federally funded programs 
and activities. 

The court noted that statutes which 
tie federal funding to certain conditions 
are similar to a contract and “...if congress 
intends to impose a condition on a grant 
of federal moneys, it must do so unam- 
biguously.” The court held that this same 
analogy applies to the scope of damages 
remedies, not just the availability of dam- 
ages in general. 

The court noted that while com- 
pensatory damages and injunctions are 
available for breaches of contract, pu- 
nitive damages are not. Thus, the court 
held, recipients of federal funding 
could not have known that by accept- 
ing such funds they were exposing 
themselves to punitive damage liabil- 
ity. In a leap of reasoning, the court 
held that it is doubtful that recipients 
of federal funds would accept such 
funding if they knew it exposed them 
to punitive damages. Since being held 
liable for punitive damages requires not 
only a violation of law, but also a mali- 


cious intent to violate the law in order 
to get a punitive damages instruction 
in the first place. The court’s decision 
implies that municipal recipients of fed- 
eral funding set out to violate federal 
laws and then weigh their potential 
damages liability against the funds re- 
ceived from the federal government. 

The court held that under Bell v. 
Hood, 327 U.S. 678 (1946) the federal 
courts may use any available remedy to 
remedy an injury to a plaintiff. “When a 
federal funds recipient violates condi- 
tions of Spending Clause legislation, the 
wrong done is the failure to provide what 
the contractual obligation requires; and 
that wrong is made good when the recipi- 
ent compensates the federal government 
or a third party beneficiary (as in this case) 
for the loss caused by that failure .... Pu- 
nitive damages are not compensatory, 
and therefore not embraced within the rule 
described in Bell.” The court held that 
since punitive damages are not available 
as a remedy under Title VI “they may not 
be awarded in suits brought under 202 
of the ADA and 504 of the Rehabilita- 
tion Act.” 

In a concurring opinion, justice 
Stevens would have held that the Title 
VI analysis does not apply to ADA 
claims because the ADA does not rely 
on the Spending Clause. Instead, he 
would have relied on Newport v'. Fact 
Concerts, 453 U.S. 247 (1981) which 
holds that municipalities cannot gen- 
erally be held liable for punitive 
damages. 

Prisoner plaintiffs litigating ADA 
or RA claims should carefully review 
this case because coupled with the 
Prison Litigation Reform Act’s limita- 
tion on damages for physical injuries, 
can seriously limit the damage recov- 
eries available to prisoners. That was 
not discussed or raised in this ruling 
since the plaintiff was no longer a pris- 
oner when the suit was filed. This case 
will be useful to disabled prisoners who 
face inadequate transportation condi- 
tions when being moved by prison or 
jail systems since the merits of 
Gorman’s claims are not disturbed by 
this ruling. See: Barnes v. Gorman, 122 
S.Ct. 2097 (2002). H 
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German Economics Minister Comments on 
U.S. Prison Labor 


I n February 2002, German econom- 
ics minister Werner Mueller was 
questioned by reporters about 
Germany’s unemployment rate, which is 
over 10%. Many observers believed that 
Germany’s unemployment rate hurt the 
reelection chances of German chancellor 
Gerhard Schroeder. Mueller responded 
that Germany’s unemployment rate would 
be 1 .5 percentage points lower “if so many 
people were sitting in jail as in the United 
States.” 

Mueller is referring to the fact that 
if the 2 million people currently sitting 
in U.S. prisons and jails were included 
in U.S. unemployment statistics, those 
numbers (already the subject of cre- 
ative accounting to give artificially 
lower numbers) would be much higher. 
They would be higher still if the people 
employed as guards, administrators, 
etc., of the prison industrial complex 
were factored in as well. [See the Oc- 
tober 2000, issue of PLN for a 
discussion of mass imprisonment and 
labor markets]. 


Conservative commentators claimed 
the remark was “cynical” and that Mueller 
should be working to create jobs, not 
making speeches. Right wing newspaper 
Bild, stated “But to compare the jobless 
with jail inmates does go a step too far. 
None of Germany’s 4.3 million jobless is 
helped by such stupid, blustering talk.” 
An economics ministry spokesman said 
Mueller was responding to questions 
about why Germany’s unemployment rate 
is higher than the U.S. rate. 

Just as the American insistence on 
the death penalty is alienating other coun- 
tries that have long since abolished it, it 
appears that mass imprisonment as a tool 
of economic development is another 
American policy that may be coming in 
for greater scrutiny by the international 
community. However, it appears that at 
least some elements of the ruling class in 
Europe are uncomfortable analyzing how 
and why the U.S. economy accumulates 
wealth faster than their own. | 

Source: Associated Press 


Credit for Time Served Required in ID 
Commute to Work Release 


T he Idaho Court of Appeals has 
held that a judge does not have 
discretion to disallow credit for time 
served when commuting a prison sen- 
tence to a work release program. 

Jason Albertson was sentenced 
to three years in prison with a one 
and a half year minimum for felony 
driving without privileges. After six 
months, the sentencing court placed 
Albertson on probation. Albertson 
violated probation multiple times and 
reached a disposition whereby he 
would have his probation reinstated 
on the condition he serve 74 days in 
jail with credit for 63 days previously 
served. 

After further violations, a new 
agreement was reached whereby the 
Court would commute the original 
sentence to one-year in the county 
jail work release program. The Court 
allowed only the 11 days jail confine- 


ment credit from the previous agree- 
ment. 

Albertson filed for credit for all the 
time he had served in connection with 
this case. The Court denied the motion 
finding that it was extending leniency 
by commuting the sentence in the first 
place. 

On appeal, the Court found Idaho 
Code § 18-309 mandates credit for in- 
carceration time prior to sentencing 
and after sentencing, with the excep- 
tion of time spent in jail as a condition 
of probation. 

The Court concluded that a reduc- 
tion of a sentence “does not per se 
constitute credit for time served” and 
Albertson was entitled to all the time 
spent incarcerated, including for pro- 
bation violations, except the 1 1 days 
spent as a condition of probation rein- 
statement. See: State v. Albertson, 23 
P.3d 797 (Idaho App. 2001). ■ 
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Habeas Hints 

by Kent Russell 


This column is intended to provide 
habeas hints for prisoners who are con- 
sidering or handling habeas corpus 
petitions as their own attorneys. The fo- 
cus of the column is habeas corpus 
practice under the AEDPA, the 1996 ha- 
beas corpus law which now governs 
habeas corpus practice throughout the 
U.S. 

EDITOR’S CHOICE 

Recently I received some sugges- 
tions for column topics from Paul Wright, 
editor of the Prison Legal News. This 
column addresses some of those sugges- 
tions. 

Appointment of counsel in habeas 
corpus cases. 

In state court, appointment of coun- 
sel is required on “direct appeal”, but not 
on state habeas. Therefore, prisoners 
must research, investigate, and file state 
habeas petitions with retained counsel, 
or on their own. The only exception is if 
the court grants an evidentiary hearing, 
which very rarely occurs in state court. 
However, in California and most states, if 
an evidentiary hearing is ordered, coun- 
sel will be appointed. 

The rule in federal court is more fa- 
vorable in theory, but not in practice. 
Habeas corpus cases are civil in nature. 
Hence, unlike criminal cases where ap- 
pointment of counsel for a person 
without funds is required, appointment 
of counsel in habeas corpus cases is “dis- 
cretionary” with the court. See 28 USC § 
1915(d), which confers on the court the 
discretion to appoint counsel to repre- 
sent a civil litigant. However, federal 
district court judges almost always exer- 
cise their discretion to deny requests for 
appointment of counsel on habeas cor- 
pus for everything short of an evidentiary 
hearing, and appellate courts almost al- 
ways uphold the denial on the basis that 
the power to appoint counsel on habeas 
is limited to cases involving “exceptional 
circumstances”. See, e.g., Aldabe v. 
Aldabe, 616 F.2d 1089 (9 th Cir. 1980); Cook 
v. Bounds , 518 F.2d 779 (4 th Cir. 1975). 
Theoretically, a prisoner could argue that. 


in a particular habeas corpus case, “ex- 
ceptional circumstances” are present, and 
ask the court to appoint counsel when 
the prisoner files his habeas petition. In 
practice, however, almost anything a pris- 
oner might suggest (e.g., lack of education, 
prison restrictions, difficulty proving claim 
of innocence) would be found by the court 
to put the prisoner in no different posi- 
tion than scores of other prisoners, and 
therefore would not be “exceptional” 
enough to justify appointment of coun- 
sel. Furthermore, applying for counsel in 
the first place is a Catch-22 situation, 
since a prisoner must make an exception- 
ally persuasive case for appointment, and 
to do that one will have to demonstrate 
enough of an “understanding of the is- 
sues” that the court can then determine 
that the prisoner is able to represent him- 
self. See, e.g., LeMere v. Risley, 827 F.2d 
622 (9 th Cir. 1987) [denying appointment 
of counsel because petitioner demon- 
strated a “good understanding of the 
issues” and “the ability to present force- 
fully and coherently his contentions”]. 

Thus, in practical terms, it is going to 
be just about impossible to have counsel 
appointed when the habeas petition is 
filed, or to help the prisoner defend against 
the motions for dismissal that the Attor- 
ney General will inevitably make in federal 
court. Therefore, although filing a request 
for appointment of counsel on habeas 
corpus can’t hurt, putting more than mini- 
mal effort into making the request is almost 
always a waste of valuable time and en- 
ergy. Thus, with the possible exception 
of cases in which the prisoner has been 
diagnosed as mentally defective, the pris- 
oner would be better off expending his 
time and energies filing a timely petition 
and in trying to convince the court that 
his or her habeas corpus case is strong 
enough to justify an evidentiary hearing. 
As in state court, if an evidentiary hear- 
ing is granted, then the court will have to 
appoint counsel for an indigent prisoner. 
See generally 28 USC §2254; Rule 8c, Ha- 
beas Corpus rules. 

Getting an evidentiary hearing. 

Unfortunately, almost no state courts 
and very few federal courts grant eviden- 


tiary hearings on habeas corpus petitions. 
On the other hand, it is almost impossible 
to win on a habeas corpus claim without 
an evidentiary hearing. Therefore, diffi- 
cult as it is, a petitioner must always try 
to do whatever s/he can to get the court 
to grant an evidentiary hearing. 

The court is supposed to grant an 
evidentiary hearing where the petitioner 
has made out a “prima facie case” for re- 
lief on a habeas corpus claim, and where 
the evidence regarding the claim is “in 
conflict”. These phrases are easy enough 
to define: A “prima facie case” is one that 
states all the required elements of the 
claim. Evidence is “in conflict” where 
there are credible facts that have been 
alleged in support of the claim as well as 
in opposition to it. However, these defi- 
nitions are so vague as to be of little 
practical use in individual cases. In order 
to put some flesh on these bony outlines, 
I suggest the following practical tips for 
seeking an evidentiary hearing: 

1 . Even though you’re unlikely to get 
one, you certainly don’t want to waive 
your right to an evidentiary hearing by 
failing to request it. You can request an 
evidentiary hearing by simply writing or 
typing in “Evidentiary Hearing Re- 
quested” on the front of every state or 
federal habeas corpus petition you file. 

2. Getting the Attorney General 
(A.G.) to respond to the merits of your 
petition is necessary before the court will 
even consider granting an evidentiary 
hearing. Therefore, avoid procedural er- 
rors and defaults which allow the court 
to dismiss your petition without reach- 
ing the merits. If — and only if — you 
comply with the statute of limitations and 
avoid state procedural defaults, the court 
will require the A.G. to file an “Answer” 
and respond to the merits of your claims. 

3. Argue forcefully for an eviden- 
tiary hearing when you get to the 
“Traverse” stage in federal court: i.e., af- 
ter the Attorney General has been 
required to file an “Answer” and you are 
permitted to file a reply, or “Traverse”. 
These days the Answer the A.G. files will 
just be a short summary of the legal con- 
tentions, but it will be supported by a 
Points and Authorities which will con- 
tain the facts on which the A.G. relies to 
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try and defeat your claims. Look very 
carefully at all these facts, because they 
will be accepted as true by the court un- 
less you step up and effectively 
challenge them in the Traverse. If any of 
the facts stated by the A.G. are false, in- 
complete, or misleading, state the true and 
complete facts in your Traverse, sup- 
ported by citations to the trial record or 
to documentary exhibits which you 
should attach to your Traverse. (If you 
cite to documents you previously filed 
with your petition, these should be 
clearly identified and you should request 
that the previously submitted documents 
be “incorporated by reference” in your 
Traverse.) 

4. Re-state your request for an evi- 
dentiary hearing both in the body of your 
Traverse, and in a “Conclusion” that 
should appear at the end of your 
Traverse. The Conclusion is also an ap- 
propriate place to ask for appointment of 
counsel, since that will be required if the 
court grants an evidentiary hearing. For 
example, use the following as the last 
sentence of your Traverse: 
“CONLUSION: Based on the foregoing. 
Petitioner requests that the court grant 
an evidentiary hearing in order to resolve 
conflicts in the evidence, that the court 
appoint counsel for the petitioner, and 
that the court grant the writ of habeas 
corpus.”) 

Motion for DNA testing in Califor- 
nia. 

In 2000 the California Legislature 
enacted Penal Code § 1405, which au- 
thorizes a special motion for DNA testing. 
A convicted felon who is currently im- 
prisoned may now make a written motion 
for DNA testing in the California state 
court. The right to file the motion is ab- 
solute and cannot be waived, even as 
part of a plea bargain. 

The specific requirements for the 
motion are contained in § 1405. Essen- 
tially the prisoner must show that it is 
reasonably probable that the verdict or 
sentence would have been more favor- 
able if the DNA test results had been 
available at the time of conviction. In 
making this determination, the court can 
consider any evidence, whether or not it 
was admitted at trial. 

To make the DNA motion, file a “No- 
tice of Motion for DNA Testing” in the 


trial court where you were sentenced, 
supported by a declaration under pen- 
alty of perjury, laying out the facts which 
would entitle you to relief under the stat- 
ute. (For example, state that you are 
innocent, that DNA testing would prove 
your innocence but that DNA testing has 
not been done, etc.) Serve a copy of your 
papers on the California Attorney Gen- 
eral, the county district attorney, and the 
agency holding the evidence to be tested. 
The A.G. has to respond within 60 days 
unless a continuance is granted. The 
motion must be heard by the judge who 
conducted the trial or who accepted your 
guilty plea, unless that judge is unavail- 
able. An order granting or denying the 
motion is not appealable, but may be re- 
viewed by a writ of mandamus or 
prohibition filed within 20 days of the or- 
der. Review via writ is to the appropriate 
division of the California Court of Ap- 
peal, except in death-penalty cases which 
are heard in the California Supreme Court. 
Section 1405 also contains provisions 
regarding the costs of testing [§ 1405(1)] 
and for seeking appointment of counsel 
to make the motion for an indigent pris- 
oner [§ 1405(b)]. (Appointment of counsel 
is “discretionary” with the court in cases 
where counsel was previously appointed 
for an indigent defendant. It’s too early 
to tell whether that discretion will actu- 
ally be exercised to appoint counsel on a 
regular basis for these DNA motions.) 

Interpreter claims in habeas cases. 

A criminal defendant who relies prin- 
cipally on a language other than English 
has a federal statutory right to a quali- 
fied, court-appointed interpreter when his 
understanding of the proceedings or abil- 
ity to communicate with counsel would 
be impaired without one. 28 USC § 1827. 
The right to an interpreter has also been 
referred to as a “constitutional right”, and 
it has been extended in most circuits to 
situations where an interpreter is needed 
to assist a criminal defendant in testify- 
ing as a witness in his own behalf, or for 
the defendant to understand what the 
witnesses against him are saying. See 
cases cited in United States v. Lim, 794 
F.2d 469, 470 (9 th Cir. 1986). 

Whether a defendant requesting an 
interpreter actually gets one or not is dis- 
cretionary with the trial judge, and the 
trial judge’s decision will be upheld on 
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Attorney Fee Award Upheld 
in Washington Excessive Force Case 


Russell (continued) 


appeal unless clearly wrong. Perovich v. 
United States, 205 U.S. 86, 91 (1907); Lim, 
supra, at 47 1 . Nevertheless, where it is 
apparent that a defendant qualified un- 
der the statute but was denied the right 
to an interpreter, the conviction will be 
reversed on appeal. United States ex rel. 
Negron v. New York, 434 F.2d 386 (2 1,d Cir. 
1970). As with any other right, however, 
it can be forfeited by the defendant’s ver- 
bal waiver or by conduct consistent with 
a waiver, such as failing to request an in- 
terpreter or failing to object when an 
incompetent one was provided. See: Illi- 
nois v. Allen, 397 U.S. 337 (1968). 

The federal statute requiring an in- 
terpreter only applies in cases “instituted 
by the United States”. That excludes ha- 
beas cases, which are civil proceedings 
brought against the state or the govern- 
ment. Hence, one can ask for an 
interpreter on habeas corpus, but whether 
one is actually appointed or not is discre- 
tionary, and therefore unlikely to be 
ordered. Therefore, I recommend the fol- 
lowing: (1) A defendant who does not 
speak English fluently should make sure 
his or her attorney requests an interpreter 
at the trial court level. If the attorney re- 
fuses to make the request, the defendant 
should do so personally — if necessary 
by making the request in one’s native 
tongue, either in court on the record, or 
in a document that is filed with the court. 

(2) If a prisoner who lacked sufficient com- 
mand of English to understand the 
proceedings was convicted at trial and 
on appeal after being denied the right to 
a qualified interpreter, that should be al- 
leged as a habeas claim, supported by a 
declaration setting out the relevant facts. 

(3) On habeas corpus, a pro-per Petitioner 
who does not speak English should ask 
for appointment of an interpreter in the 
same way and with the same expectations 
as one asks for appointment of counsel 
on habeas corpus. | 

Kent Russell specializes in criminal 
defense, appeals, and habeas corpus. He 
is the author of the California Habeas 
Handbook which explains habeas cor- 
pus and the AEDPA, and can be 
purchased ($25, incl. postage) from the 
Law Offices of Russell and Russell, 2299 
Sutter Street, San Francisco, CA 94115. 


T he Washington State Supreme 
Court, sitting En Banc, held that 
the Superior Court did not abuse its dis- 
cretion in awarding attorney fees against 
a police officer on an excessive force 
claim. This ruling is useful for prisoners 
bringing federal claims in state court. 

Aaron Ermine sued the City of Spo- 
kane and Spokane Police Officer Jeffrey 
Barrington for excessive use of force 
in making an arrest, negligence and 
false arrest. The Superior Court entered 
a judgment on jury verdict against the 
officer only on Ermine’s excessive force 
claim and awarded nominal damages of 
one dollar and attorney fees pursuant 
to 42 U.S.C Section 1988. Barrington 
appealed the award of attorney fees. 

Following an extensive analysis of 
Supreme Court decisions related to the 
application of Section 1988, the court 


T he California Supreme Court held 
that when criminal defendants 
sue their defense lawyer for legal mal- 
practice, they cannot use the civil 
proceeding to prove their innocence. 
Rather, they must first gain either a re- 
versal of their conviction or other 
exoneration by post-conviction relief. 

Nicholas Coscia, a former attorney, 
pled guilty in federal court to conspiracy 
to violate federal securities laws. He later 
sued his criminal attorney for failing to 
have presented his offer to snitch on oth- 
ers in exchange for a plea bargain that 
would have reduced his charge to a mis- 
demeanor, which would have permitted 
Coscia to continue to practice law. 

The civil trial court sustained the 
demurrer to his suit without leave to 
amend based on a theory of collateral 
estoppel (i.e., one cannot relitigate a crimi- 
nal conviction in civil court). The 
California Court of Appeal reversed (95 
CaR2d 605 (2000)), holding that exonera- 
tion by post-conviction relief was not a 
prerequisite to recovery by Coscia. 

The California Supreme Court af- 
firmed the appellate court, but on different 
grounds. In a similar ruling to Heck v. 


stated that although not all of the rel- 
evant factors “favor an attorney’s fee 
award, they are, as we have said, useful 
as guidance. There is no requirement that 
all three factors affirmatively support an 
award. Nor are they necessarily the only 
factors which may be relevant.” 

In holding that the Superior Court 
did not abuse its discretion in awarding 
attorney fees, the Court stated: “The trial 
court applied [Farrar v. Hobby, 506 U.S. 
103, 113 S.Ct. 566 (1992)], and awarded 
only half the attorney’s fees requested, 
acknowledging the importance of the is- 
sue on which Ermine succeeded, while 
also acknowledging the nominal nature 
of the award. While reasonable minds 
might differ, we do not find the trial court’s 
decision to half the award to be an abuse 
of discretion.” See: Ermine v. City ofSpo- 
kane, 23 P.3d 492 (Wash. 2001). | 


Humphrey, 512 US 487 (1994) [reversal of 
conviction or habeas relief is a prerequi- 
site to suing under 42 USC § 1983 for civil 
rights violations damages resulting from 
false incarceration], the court held that to 
permit suit in a civil court to exonerate a 
criminal conviction would permit the un- 
desirable result of two conflicting 
resolutions arising out of the same trans- 
action. A strong judicial policy exists 
requiring that criminal convictions be 
tested only on direct appeals or other 
post-conviction relief such as habeas 
corpus. 

Although Coscia’s malpractice 
complaint did not allege the requisite 
actual innocence, the court ruled that 
he should be granted leave to appro- 
priately amend his complaint in the civil 
trial court. To prevent conflict with the 
statute of limitations under 
Cal. Code. Civ.Procedures §340.6, the 
trial court was ordered to stay proceed- 
ings to permit Coscia’s timely pursuit 
of available post-conviction remedies 
to attempt to first satisfy the criminal 
exoneration prerequisite. See: Coscia 
v. McKenna & Cuneo, 25 Cal. 4th 1194, 
25 P.3d 670 (2001). ■ 


Exoneration Conviction a Prerequisite to 
Legal Malpractice Claim in California 
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Exhaustion Not Mandatory for Kansas Habeas Petitioners; 
Retained Counsel at Disciplinary Hearings is Discretionary 


T he Supreme Court of Kansas 
held that prisoners are not re- 
quired to exhaust administrative remedies 
before petitioning for a writ of habeas 
corpus. The court also held that neither 
due process nor regulations of the De- 
partment of Corrections (DOC) entitle 
prisoners to representation by retained 
counsel during prison disciplinary pro- 
ceedings. 

Michael Pierpoint, a prisoner of the 
Kansas DOC was charged with violating 
a DOC rule prohibiting “Unauthorized 
Dealing and Trading,” a class II offense. 
Pierpoint retained counsel to represent 
him in the prison disciplinary proceed- 
ing but the prison warden denied the 
request. 

Prior to the disciplinary hearing 
Pierpoint filed a habeas corpus petition 
requesting that the prison be restrained 
from conducting further proceedings un- 
less his retained attorney could be 
present. The same day, the district court 


issued a temporary order restraining the 
prison from taking action against 
Pierpoint in the disciplinary proceeding 
unless his retained counsel appeared in 
all phases of the proceedings and assisted 
him in the preparation of his defense. The 
state appealed to the Court of Appeals 
and the case was expedited and trans- 
ferred to the Supreme Court. 

The Court rejected defendants’ ar- 
gument that Pierpoint was not entitled 
to an injunction because he failed to 
exhaust administrative remedies, hold- 
ing that Pierpoint was not required to 
exhaust because, although he did not 
file a formal grievance, his attorney 
made a request to appear as retained 
counsel which received a negative re- 
sponse. The Court stated: “under the 
circumstances, we have no reason to 
believe that a subsequent representa- 
tion request would yield a different 
result.” The Court also noted that 
Pierpoint’s complaint did not pertain to 


a specific disciplinary violation, but 
rather, it was “a justiciable legal ques- 
tion regarding legal representation 
during disciplinary procedures.” 

Following a detailed analysis, the 
Court held that “in the usual class II 
disciplinary proceeding, due process 
does not require that the inmate be al- 
lowed to retain an attorney to defend 
his case. It is only in the exceptional 
case, where the inmate is completely 
unable to represent his interests or the 
inmate faces possible felony charges 
as a result of the disciplinary violation, 
that due process requires an attorney 
to represent the interests of such in- 
mates.” 

Finally, the Court found that the 
DOC’s rules do not mandate the allow- 
ance of retained counsel in disciplinary 
hearings, holding that it “is discretionary 
with the prison administration, not the 
courts.” See: In Re Pierpoint, 24 P.3d 128 
(Kan. 2001). H 
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Washington District Court Grants Preliminary Injunction 

for Kosher Meals 


T he United States District Court 
for the Eastern District of Wash- 
ington has ordered a preliminary 
injunction (PI) granting a state prisoner 
kosher meals in accordance with tenets 
of Orthodox Judaism. 

Roland Pitre is a state prisoner 
at Airway Heights Correctional Cen- 
ter (AHCC) in Washington. Though 
not of Jewish descent, nor a convert 
to Judaism, Pitre sincerely believes 
in and practices Orthodox Judaism, 
and has been doing so since March 
28, 1999, when he informed AHCC 
officials of his beliefs and requested 
kosher meals. 

AHCC initially approved, then re- 
voked, Pitre’s request for a kosher diet. 
AHCC officials rejected the request be- 
cause Pitre was not racially Jewish nor a 
formal convert to Judaism. Pitre repeat- 
edly asked AHCC officials for kosher 
meals and was denied. He lost 25 pounds 
while seeking administrative remedies 


because the AHCC general population 
diet is not kosher. 

Pitre filed suit under 42 U.S.C. § 1983 
claiming that AHCC officials violated his 
First and Fourteenth Amendment rights. 
He then moved for a PI to compel AHCC 
to provide him with a kosher diet while 
the action was pending. AHCC argued that 
a PI should not issue because Pitre was 
unlikely to prevail on the claims’ merits 
and had proved no irreparable harm. 

The court analyzed the PI under the 
standard test. The court noted that it is 
well-established that a kosher diet is man- 
datory for Orthodox Jews. Contrary to 
AHCC’s assertion that Pitre must be ra- 
cially Jewish or a Jewish convert to 
receive kosher meals, the court held that 
“[t]he proper inquiry is ... whether his 
beliefs are sincerely held.” The court 
found that not only had Pitre stated his 
religious preference and tried to convert 
formally to Judaism, but he also regularly 
participates in Jewish services and cer- 


emonies in the prison’s Jewish commu- 
nity. 

The court held that the prison vio- 
lated equal protection because a 
non-practicing racial Jew could receive 
kosher meals but a non-Jew practicing 
Judaism could not. Further, AHCC pro- 
vided kosher meals to its Jewish 
population already. The racial discrimina- 
tion was held not a legitimate state 
interest. 

The court found that all factors in 
Turner v. Safley , 482 U.S. 78, 89 (1987), 
weighed against AHCC. The court held 
the violations of Pitre’s constitutional 
rights were not legitimate and that denial 
of kosher meals clearly and irreparably 
harmed Pitre. 

The court ordered AHCC to begin 
providing Pitre with kosher meals imme- 
diately and for the duration of the 
litigation. This is an unpublished ruling. 
See: Pitre v. Bon, Case No. CS-02-0004- 
WFN (E.D. Wa. 2002) . ■ 
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California Prison Law Libraries Survive 


T he California Department of Cor- 
rections (CDC) stipulated to 
ending its motion under the Prison Liti- 
gation Reform Act (PLRA) [18 USC 
§3262(b) et seq.] to terminate a 1976 con- 
sent decree which mandates prison law 
libraries in CDC prisons. In August 2002, 
the Ninth Circuit US Court of Appeals 
reversed the district court’s grant of CDC’s 
motion that terminated prospective relief 
of earlier consent decrees beginning in 
1970 (Gilmore v. Lynch, 319 F. Supp. 105 
(N.D. Cal. 1970)). The district court was 
ordered to conduct an evidentiary hear- 
ing to determine whether the earlier 
decree was still necessary and whether it 
was sufficiently narrowly tailored. See: 
Gilmore v. California, 220F.3d987 (9th 
Cir. 2000) [ PLN, Feb. 2001 .] 

On remand, the district court had 
scheduled a case management confer- 
ence for May 3, 2002. However, on April 
16, 2002, the parties entered into a court 
approved stipulation to take the matter 
off calendar, while allowing CDC to con- 


T wo guards at the Nassau 
County Juvenile Detention Cen- 
ter in New York were arrested and 
charged with second-degree grand lar- 
ceny. The guards, Bobby Stewart and 
Sean Bourne, are accused of extorting 
“protection money” from the parents of 
boys at Nassau. Bourne was arrested at 
work while Stewart was caught in a sting 
operation, both in February 2002. Rela- 
tives of the boys had been paying Stewart 
and Bourne as much as $200 a week. 

One mother, who asked not to be 
identified for fear of retaliation against 
her son, said Stewart sometimes followed 
her out to the parking lot after her visits 
and instructed her where to leave the 
money. She also said Stewart and Bourne 
smuggled in pornographic material, alco- 
hol and cigarettes, which they sold. 
Cigarettes went for $50 a pack. The two 
guards, she says, even sold the boys time 
on their cell phones. 

State inspectors have found numer- 
ous problems at the facility in the past 
few years including unsanitary condi- 
tions, dangerously low staffing levels. 


sider what, if any, future changes in the 
law libraries it might seek. 

“After informal negotiation between 
the parties, the CDC now recognizes that 
it needs additional time to determine the 
efficacy of various options to provide 
adequate law library resources. The CDC 
needs to review budget numbers and ex- 
amine technology issues. As a result, the 
CDC has decided not to renew the mo- 
tion to terminate at this time. Although 
no further motion to terminate or modify 
is currently contemplated, the CDC may 
decide to bring such a motion at a future 
date. The CDC will continue to study the 
issues and will notify plaintiff’s counsel 
at least 60 days before any motion to ter- 
minate or modify. No further motions will 
be filed this year.” [Stipulation, p.2] 

As a result, all CDC law library col- 
lections will continue to be maintained in 
accordance with the original Gilmore con- 
sent decree. See: Gilmore v. California 
No. C-66-45878-SI (United States District 
Court, N.D. Cal., April 16, 2002). ■ 


and even instances of child abuse. Some 
of the youths tell how they were forced 
to urinate in milk containers because the 
guards would not open their cell doors at 
night so they could use the bathroom. 

Bob Sherman, director of Nassau’s 
Department of Social Services, says that 
these issues have been addressed and 
that the most recent state inspection in 
December found no problems. As for the 
two guards’ arrests, Sherman simply says 
the situation is “regrettable.” 

James Clarke, an assistant district 
attorney for Nassau County, used some- 
what stronger language to describe the 
situation involving Stewart, who makes 
$31,000 a year, and Bourne, who makes 
$29,000. “It’s the job of all of the employ- 
ees of the juvenile detention center to 
protect and care for all of the residents, 
without being paid by the parents or fam- 
ily members,” he said. “So it’s particularly 
outrageous that employees would extort 
money from the fearful parents of juve- 
nile residents of this facility.” | 

Source: Newsday 
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New York Guards Sentenced in Animal and Prisoner Killings 

by Lonnie Burton 


New York prison guard was 
iven a one-year sentence for 
crushing five kittens to death. In another 
New York case, a county jail guard re- 
ceived a three month sentence after being 
convicted of kicking a mentally ill pris- 
oner to death. 

On March 22, 2002, former Sing 
Sing prison guard Ronald Hunlock, 47, 
was given a one year sentence after 
being convicted of five counts of ag- 
gravated cruelty to animals and one 
count of attempted aggravated cruelty 
to animals. 

The convictions stemmed from an in- 
cident in March 2001 when Hunlock 
discovered a litter of five newborn kit- 
tens and one adult cat while he was 
searching a prisoner’s cell. 

Hunlock had ordered the prisoner 
to place the cats in a box. However, the 
prisoner refused and Hunlock took the 
box to the prison trash compactor and 
crushed all five kittens to death. The 
mother cat escaped by jumping out of 
the compactor just before her litter was 
killed. 

When Hunlock was first charged 
and arraigned in this case, his escort 
out of the courtroom consisted of sev- 
eral out-of-uniform fellow prison 
guards, who were said to completely 
surround Hunlock “like rugby play- 
ers.” Hunlock was rendered nearly 
invisible to the peaceful animal rights 
protesters who were demonstrating 
outside the courthouse. 

The protesters, organized by In De- 
fense of Animals, carried signs but did 
not appear threatening. They simply 
stepped aside and let Hunlock’ s entou- 
rage pass. 

“Can you imagine the suffering these 
little kittens went through?” asked Bar- 
bara Stago, In Defense of Animal’s 
northeast director. “And it’s really scary 
that this is a man who had control over 
human beings.” 

Meanwhile, Paul Cote, 35, received 
a three month sentence for kicking a 
mentally ill prisoner so severely that 
he went into a coma and later died. 

Cote was sentenced on July 13, 
2001 after a jury of six men and six 
women ruled that while he didn’t in- 


tend to seriously injure the prisoner, 
Zoran Teodorovic, he did recklessly 
cause his injuries by repeatedly kick- 
ing him in the head during the October 
10, 2000 altercation. 

The incident began when another 
guard ordered Teodorovic to enter his 
cell. Teodorovic refused and allegedly 
punched the guard in the face. That’s 
when Cote saw the altercation and 
sprinted into the cellblock and began 
immediately kicking Teodorovic in the 
jaw. Witnesses said they saw Cote 
stomping on the victim’s head. 


F or more than a year, Roderick 
Johnson was regularly and bru- 
tally raped and sexually abused while 
confined in a Texas state prison. In 
April 2002, Johnson filed a lawsuit un- 
der 42 U.S.C. §1983 where he 
complained that prison officials not 
only condoned sexual slavery and wide- 
spread gang rape but refused 
Johnson’s repeated requests to be 
housed in protective custody. 

Johnson, a 33-year-old U.S. Navy 
veteran, is a black homosexual from 
Marshall, Texas. While serving time at 
the 2800-man James V. Allred State 
Prison in Iowa Park (Texas) on a bad 
check charge, Johnson was subjected 
to an organized system of gang-run 
sexual slavery. He was routinely bought 
and sold as chattel, raped and degraded 
daily, and threatened with death if he 
resisted. 

In a lurid 25-page complaint filed 
in U.S. District Court, Wichita Falls 
(Texas) Division, Johnson named Gary 
Johnson (no apparent relation), the 
Executive Director of the Texas prison 
system, and 19 other prison officials 
as defendants. Plaintiff Johnson al- 
leged that from September 2000 until 
April 2002 at the Allred prison, he was 
brutalized by a prisoner-run system of 
sexual slavery where gang members 
bought and sold him for as little as $5. 


Assistant Westchester County Dis- 
trict Attorney Robert Neary said that Cote 
had crossed the line from “correction of- 
ficer to criminal” when he attacked 
Teodorovic. He alleged that Cote used 
the situation as a “golden opportunity 
for cellblockjustice.” 

One is left wondering where the ad- 
vocates for prisoners and the mentally ill 
were when Cote was arraigned. | 

Sources: The Journal News, Associated 
Press, USA Today, Watertown (NY) Daily 
Times 


In gruesome and chillingly explicit de- 
tail, Johnson’s complaint describes the 
daily depravity in a prison where he 
was compelled to provide anal and 
oral sex, launder gang members’ 
clothing, cook their meals, clean their 
cells, and participate in mutual mas- 
turbation sessions with other 
homosexual prisoners as gang mem- 
bers looked on. 

Johnson further alleged that 
while defendants were aware of his 
plight and the perverted gang activ- 
ity, they refused to investigate his 
complaints and further refused his 
pleas to be housed in protective cus- 
tody. Prison officials made it clear by 
their words and deeds that they derived 
sadistic pleasure from Johnson’s vic- 
timization; they expressed contempt for 
non-aggressive homosexuals and re- 
fused to protect prisoners from sexual 
assault until such prisoners were sav- 
agely beaten or “gutted,” said 
Johnson’s complaint. 

Plaintiff Johnson is seeking unspeci- 
fied compensatory and punitive damages. 
He is represented by Austin attorney 
Edward Tuddenham and by attorneys 
Margaret Winter and Craig Cowie of the 
ACLU’s National Prison Project in Wash- 
ington, D.C. See: Johnson v. Johnson, 
7-02-CV-087-R, USDC ND TX, Wichita 
Falls Division. | 
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Remand to Determine if TDCJ Grooming Policy 

U neons titutional 


T he Fifth Circuit has remanded a 
case for the district court to hold 
an evidentiary hearing and determine 
whether the policy of the Texas Depart- 
ment of Criminal Justice (TDCJ) 
forbidding prisoners from growing beards 
unconstitutionally violates Muslim pris- 
oners’ equal protection rights. 

Maurice Taylor, a Texas state pris- 
oner, filed suit against TDCJ officials, 
alleging the TDCJ policy forbidding 
beards on prisoners infringed on the re- 
quirement of his Muslim beliefs that he 
wear a one-quarter inch beard and that 
the policy violates his equal protection 
rights because it allows prisoners to wear 
a three-quarters of an inch beard for medi- 
cal purposes, but does not allow any 
beards for religious reasons. The district 
court dismissed the suit as frivolous. Tay- 
lor appealed. 

In a “motion for reconsideration” 
filed more than ten days after the judg- 
ment was entered and after Taylor filed 
his notice of appeal, Taylor argued that 
the policy also violated the Religious 
Land Use and Institutionalized Persons 
Act (RLUIPA), 42 U.S.C. § 2000cc. The 
district court denied the motion. 


by Matthew T. Clarke 

The Fifth Circuit upheld the dismissal 
of the free exercise claim as frivolous. The 
identical issue had been decided against 
the prisoner in Green v. Polunsky, 229 F.3d 
486 (5th Cir. 2000). 

The Fifth Circuit refused to decide 
the RLUIPA issue because it lacked ju- 
risdiction to do so. Because the 
“motion to reconsider” was filed more 
than ten days after the judgment was 
signed, it had to be considered a mo- 
tion under Rule 60(b), F.R.C.P. To appeal 
a Rule 60(b) motion, a notice of appeal 
specifying that the motion is being ap- 
pealed must be filed after the motion is 
denied. Taylor failed to do this. The 
Fifth Circuit noted that, because it was 
a pro se action, the court would have 
liberally construed the brief on appeal 
to constitute notice of appeal had it 
been filed within the thirty days after 
denial of the Rule 60(b) motion allowed 
by Rule 4(a)(1)(A), F.R.A.P. Taylor 
missed that deadline by one day. 

The Fifth Circuit noted that, in 
Green, it had specifically left open the 
question of whether the grooming policy 
unconstitutionally treated similarly situ- 
ated prisoners differently. The Fifth Circuit 


held that “Taylor’s [equal protection] 
claims lack neither an arguable basis in 
law or fact, [and] he might have stated 
a nonfrivolous claim had the district 
court allowed him the opportunity to 
develop the factual basis of his claim 
through [an evidentiary] hearing or 
questionnaire. Consequently, the dis- 
trict court abused its discretion in 
dismissing the claim as frivolous.” 
Therefore, the Fifth Circuit affirmed the 
denial of the free exercise claim, dis- 
missed the appeal from the motion for 
reconsideration, and vacated and re- 
manded for fact-finding procedures the 
equal protection claim. 

Readers should not that there is 
no such thing as a “motion for recon- 
sideration” under the F.R.Cv.P. Usually, 
the motion intended is a “motion for 
new trial” or a “motion to alter or amend 
the judgment” under Rule 59 and such 
motions must be filed within ten days 
of the entry of the judgment. Rule 60 
motions, which may be allowed up to a 
year after entry of judgment, are much 
more limited in scope and usefulness. 
See: Taylor v. Johnson, 257 F.3d 470 
(5th Cir.' 2001). ■ 


Connecticut District Court Orders Post-Judgment 

Monitoring Fees 


T he United States District Court, 
District of Connecticut, has 
awarded the Connecticut Civil Liberties 
Union Foundation (CCLUF) attorneys’ 
fees in the amount of $67,445.88, and 
costs in the amount of $ 1 ,044. The award 
arises from on-going, postjudgment 
monitoring by the CCLUF after obtain- 
ing a consent decree in a conditions of 
confinement (42 U.S.C. § 1983) suit over 
the Connecticut Correctional Institution 
in Niantic, Connecticut. 

The CCLUF was previously com- 
pensated in 1993 for attorneys’ fees and 
costs related to post-judgment monitor- 
ing. When awarding fees and costs then, 
the court held that the CCLUF was the 
prevailing party and that the CCLUF was 
incurring compensable expenses in post- 
judgment monitoring. From 1993 to 2000, 


the CCLUF did not request fees and costs, 
but filed in 2000 for all fees and costs from 
1993 through 2000. 

The defendants objected, raising the 
defense of laches. Laches is the doctrine 
that unreasonable delay or negligence in 
pursuing a right or claim results in preju- 
dice against the defendant. Reviewing the 
evidence submitted by all parties, how- 
ever, the court held “defendants have not 
shown definitive prejudice sufficient to 
justify denial of the fee application.” 

On the matter of rates, the CCLUF 
sought to receive attorney fees at the his- 
torical rates in effect from 1993 to 1996, 
when the Prison Litigation Reform Act 
(PLRA) took effect. Because the CCLUF 
“offered no justification for waiting up to 
seven years to file a fee petition,” the 
Court, based on evidence submitted by a 


court-appointed expert on attorney fee 
rates, chose to apply a reasonable his- 
toric rate, which the court determined to 
be $200 per hour. 

Citing Martin v. Hadix, 527 U.S. 343, 
348-361 (1999), the court found that, for 
work performed from 1 996-2000, under the 
restrictions of the PLRA, the CCLUF at- 
torneys were entitled as prevailing parties 
to recover attorney fees for post-judg- 
ment monitoring. The plaintiffs were 
granted fees at the rate of $67.50 per hour, 
the statutory maximum. 

The court ordered the CCLUF to file 
a motion for fees and costs related to the 
fee petitions within fourteen days from 
the ruling. Thereafter, “Plaintiffs will file a 
petition for fees and costs annually....” 
See: West v. Manson, 163 F.Supp.2d 116 
(D. Conn. 2001). ■ 
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Ball Park Franks Fiasco: 21 Dead, $200,000 Fine 

by Russell Mokhiber and Robert Weissman 


L et us now have a moment of si- 
lence for the victims of the Ball 
Park Franks fiasco. 

Thank you. 

This is the situation: Bil Mar Foods 
is a unit of the Chicago-based giant Sara 
Lee Corporation, the maker of pound 
cakes, cheesecakes, pies, muffins, L’Eggs 
Planes, Playtex and Wonderbra products- 
your typical food and underwear 
conglomerate. 

Bil Mar makes hot dogs - Ball Park 
Franks hot dogs. You’ve seen them when 
you go to a baseball game at Tiger Sta- 
dium in Detroit and elsewhere. Sara Lee 
recently pled guilty to two misdemeanor 
counts in connection with a listeriosis 
outbreak that led to the deaths of at least 
21 consumers who ate Ball Park Franks 
hot dogs and other meat products. One 
hundred people were seriously injured. 
The company paid a $200,000 fine. 

According to Kenneth Moll, a Chi- 
cago attorney representing the families 
of the victims, this is what happened: Bil 
Mar has a hot dog facility in Zeeland, 
Michigan. The company shut down the 
facility over the J uly 4th weekend of 1 998 
to replace a refrigeration unit that was 
above the hot processing facility. The hot 
dogs are heated at one end and sent down 
a conveyer belt to the other. 

Moll’s theory is that the removal of 
the air conditioning unit and its replace- 
ment dislodged some dangerous bacteria 
in the ceiling. When the plant reopened, 
steam from the passing hot dogs went up 
to the ceiling, condensed and dripped 
back down with the dangerous bacteria 
onto the hot dogs. 

In November 1998, Paul Mead from 
the Centers for Disease Control (CDC) in 
Atlanta started receiving calls from the 
state health departments around the coun- 
try that had isolated strains of a deadly 
bacteria. Listeria monocytogenes. 

Mead looked at the bacteria and 
found that they were the same strain. He 
sent out questionnaires and discovered 
there was an open package of hot dogs 
in the home of one of the people who 
died. The CDC tested the hot dogs and 
isolated the same bacterial strain - a DNA 
fingerprint of the type of bacteria. 

According to Moll, Mead went to 
the Bil Mar plant in Zeeland, Michigan, 


and tested unopened packages of hot 
dogs and was able to isolate the same 
DNA fingerprint bacteria. In December 
1998, Sara Lee ordered a recall of millions 
of pounds of hot dogs and deli meats. 

According to a series of reports in 
the Detroit Free Press, plant workers were 
regularly testing work surfaces for the 
presence of cold-loving bacteria - a class 
of bacteria that includes the deadly List- 
eria monocytogenes as well as some 
harmless bacteria. 

According to the Free Press, begin- 
ning in July 1998, after the replacement of 
the old refridgeration unit, workers re- 
corded a sharp increase in the presence 
of cold-loving bacteria. The number of 
positive samples remained high until the 
company stopped performing tests in 
November 1998 - a month before the Sara 
Lee recall. 

“Sara Lee was doing testing of the 
environment in the plant for cold-loving 
bacteria,” said Caroline Smith DeWaal of 
the Center for Science in the Public Inter- 
est. “Then their tests started coming up 
positive, so they stopped testing. They 
knew they had a problem with bacteria in 
the plant. But instead of solving it, they 
chose to ignore it.” 

This is crucial, because if the com- 
pany knew that they had a Listeria 
monocytogenes problem and ignored it, 
they could be hit with a felony convic- 
tion. And felony convictions have all 
kinds of collateral consequences, includ- 
ing possible loss of federal contracts - 
Sara Lee had a big hot dog contract with 
the Department of Defense. 

In an interview, U.S. Attorney Phillip 
Green said there was insufficient evidence 
to bring a felony charge. 

“There was simply no evidence that 
Sara Lee Bil Mar knew that the food prod- 
uct that they were producing and 
shipping out was adulterated with list- 
eria monocytogenes,” Green told us. 

When asked about the allegations 
raised by the Free Press that the com- 
pany was testing for cold-loving bacteria. 
Green told us, “the testing that you are 
referring to is known as Low Tempera- 
ture Pathogens testing-that is a very 
general test that does not necessarily in- 
dicate the presence of Listeria 
monocytogenes.” 


“The USDA regulations don’t re- 
quire a plant to conduct testing on 
finished product for the presence of 
deadly pathogens such as Listeria 
monocytogenes,” Green said. “And Bil 
Mar was following accepted industry 
practices in conducting general testing 
for the low temperature pathogens.” 

But Green refused to answer specific 
questions about evidence concerning a 
possible felony violation. 

Moll-the attorney representing the 
victims-told us that the evidence “does 
necessarily indicate the presence of List- 
eria monocytogenes.” The CDCs Mead 
found studies showing that, had Sara Lee 
done further testing for the deadly strain 
of listeria, almost half of the cold-loving 
bacteria could have tested positive for 
Listeria monocytogenes. 

But U.S. Attorney Green never 
read Mead’s report. He never called on 
Mead, perhaps the crucial expert in this 
case, to testify before the grand jury. 
In fact, it is apparent from our investi- 
gation into this matter that federal 
prosecutors were overpowered by Sara 
Lee’s outside lawyers in this case - the 
Chicago firm of Jenner & Block, led by 
former Chicago U.S. Attorney Anton 
Valukas. 

Valukas refused, on advice of his cli- 
ent, to speak with us. 

But the extraordinary degree of the 
collaboration between Sara Lee and the 
federal prosecutors in this case can be 
seen on Sara Lee’s web site where it has 
posted a “joint press release.” 

No, that’s not a typo. The U.S. At- 
torney and Sara Lee issued a joint press 
release announcing the plea agreement 
in which no mention is made of Ball Park 
Franks hot dogs. 

The issuance of a joint press re- 
lease is an extraordinary event. U.S. 
Attorney Green can’t name a case 
where the prosecutor and convict is- 
sued a joint press release announcing 
their plea agreement. Neither can the 
current chief of the Criminal Division 
at the Department of justice, Michael 
Chertoff. He calls it “unusual.” 

In a number of ways, the Sara Lee 
prosecution brings home the double 
standards in our criminal justice sys- 
tem. 
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A company pleads guilty to a 
crime that leads to the death of 21 hu- 
man beings. The company pleads to 
two misdemeanors. The company is 
fined $200,000. Think about that. 

We were so outraged by this that 
we went over to the White House and 
asked President Bush’s press secretary 
about it. 

We laid out the facts of the Sara Lee 
case and then asked our question. 

This is how it went: 

Question: Ari, has the President ex- 
pressed a view on the death penalty for 
corporate criminals-that is, revoking the 
charter of a corporation that has been con- 
victed of a crime that has resulted in death? 

Fleischer: The President does not 
weigh in on those matters of justice. They 
should not be dictated by decisions made 
at the White House. 

Question: Now, Ari, wait a second. 
Ari, Ari, wait a second. He’s in favor of 


the death penalty for individuals gener- 
ally. Is he in favor of the death penalty for 
corporations convicted of crimes that re- 
sult in death? 

Fleischer: These are questions that 
are handled by officials of the Justice 
Department-not by people at the White 
House. 

Someday, Ari, the White House too 
will have to answer - why death to indi- 
vidual criminals, but not to your 
corporate criminal paymasters? | 

[Article reprinted with permission.] 

Russell Mokliiber is editor of the Wash- 
ington, D.C. -based Corporate Crime 
Reporter. Robert Weissman is editor of 
the Washington, D.C-based Multina- 
tional Monitor. They are coauthors of 
Corporate Predators (Monroe, Maine: 
Common Courage Press; see 
www.corporatepredators.org. 


Honolulu Police Officers Indicted 
in Jail Food Scandal 


F rom January 1995 to September 
2000, while prisoners at the Ho- 
nolulu Police Department were eating 
peanut butter and jelly sandwiches and 
pre-packaged, reheatable meals, their cap- 
tors were eating top sirloin and rib eye 
steaks at taxpayers’ expense. Assistant 
Police Chief Rafael Fajardo and Major 
Jeffrey Owens are accused of using 
money budgeted for prisoner meals to 
buy extravagant food items for consump- 
tion by police officers and jail guards. 

Among the foods allegedly pur- 
chased by Fajardo and Owens are 39 
pounds of rack of lamb, 174 pounds of 
top sirloin, 70 pounds of rib eye steaks, 
87 pounds of pork loins and 100 pounds 
of cocktail smokies. Also purchased 
were chopsticks and plastic forks, which 
the prisoners are not allowed to use for 
security reasons. According to one in- 
vestigator, the illegal purchases may 
have cost taxpayers as much as $21,000. 

One witness, Sgt. Margaret 
Hirakawa, became suspicious after being 
told the arsenal was out of storage 
space. What she found was “boxes on 
top of boxes [of food], ..and it was all for 
the kitchen.” The kitchen, however, was 
supposed to contain only convection 
ovens used to reheat the airline-type 


meals prisoners received. Special equip- 
ment had to be brought in to cook the 
food ordered by Fajardo and Owens. 

Accountant Dennis Yamashita told 
the grand jury he questioned the food 
purchases. “Since I’ve been there, [for 
breakfast we were serving only peanut 
butter and jam sandwiches,” he said. But 
what Fajardo told him was, “If you don’t 
like what we’re doing, you can come down 
and run it yourself.” 

Lead investigator. Major Daniel 
Hanagami, interviewed Fajardo and 
Owens. He reported to the grand jury that 
Fajardo told him that he knew nothing 
about the food purchased for officers and 
that he believed nothing but the 
airline-type meals were being bought by 
the department while he was in charge. 

Hanagami said that Owens didn’t feel 
the food purchases should be a major is- 
sue. Owens also told Haganami that the 
food helped maintain officer morale and, 
therefore, decreased possible staff as- 
saults on prisoners. “He could not see 
the logic of him doing wrong by giving 
food to the officers,” Hanagami told the 
grand jury. Trial is set for August 19. | 

Sources: The Honolulu Advertiser and 
Honolulu Star-Bulletin Hawaii News 
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Summary Judgment Denied in Colorado Hepatitis- C Treatment 
Suit Based on Lack of Internet Access; QI Denied 

by Bob Williams 


T he Colorado Federal District 
Court has denied summary judg- 
ment for the Colorado Department of 
Corrections (CDOC) in a suit seeking 
treatment for a prisoner infected with the 
hepatitis-C virus (HCV). Several prisoner 
cases were then ordered consolidated. 
The ruling is one of the first to apply evi- 
dentiary rules to internet websites. 

Tim Fenner, a CDOC prisoner, was 
initially diagnosed with HCV in 1999. 
Rather than perform a liver biopsy to con- 
firm the existence of the virus and the 
extent of the liver damage, the CDOC im- 
mediately halted all services until Fenner 
completed a minimum of one year of drug 
and alcohol therapy. But Fenner had al- 
ready completed the requisite therapy and 
had the documentation to prove it. The 
CDOC response was to refuse treatment 
until Fenner repeated the therapy, despite 
having contracted the virus many years 
earlier and well before the last round of 
therapy. 


Volunteers Wanted! 

I PLN is seeking two people in the I 

■ Seattle area to do four hours of vol- ■ 

■ unteer work a month at PLN’s of- ■ 

■ fice. The tasks include stuffing en- ■ 

■ velopes and other light office jobs. ■ 
• The odd jobs can be done on week- . 
| ends or weekdays after regular work , 
J hours. Special Bonus: all the | 
1 Starbucks Coffee you can drink! 

Call 206-246-1022 
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Women Prisoners 


j PLN is requesting women 
J prisoners nationwide to 
j provide details of current 
I conditions related to sexual 
lharrassment/ assault, 
I medical neglect, food defi- 
I ciencies, visits, telephone, 
I privacy, etc. Contact: 

Cindy c/o 
Prison Legal News 
2400 NW 80th St. #148 
Seattle, WA 98117-4449 


HCV is a progressive disease which 
is fatal if left untreated. The standard 
treatment protocol consists of six months 
of Interferon shots, which positively af- 
fect about 15% to 20% of those infected. 
If the Interferon fails. Ribavirin is added 
to the mix. This regimen was approved 
by the FDA in 1998. Despite its approval 
and widespread use, including common 
use in the CDOC, the CDOC policy re- 
fuses treatment until specific conditions 
are met. [PLN, May 2000 and Jan. 2001 .] 

Fenner filed a § 1983 complaint claim- 
ing deliberate indifference to a serious 
medical need and sought declaratory and 
injunctive relief plus damages. Named 
defendants included former CDOC direc- 
tor and current U.S. Attorney John 
Suthers who approved the policy at issue. 
Dr. Dennis Kleinsasser who developed the 
policy and protocols, and nurse Constance 
Batson who directly refused Fenner HCV 
treatment. Represented by the Colorado 
Attorney General (AG), the defendants 
filed a Motion to Dismiss which was con- 
verted to a summary judgment motion 
since both parties presented factual ma- 
terials outside the pleadings. 

The Magistrate recommended sum- 
mary judgment in favor of defendants 
Suthers and Kleinsasser because Fenner 
failed to present a genuine factual issue 
on whether the policies and protocols are 
so defective as to establish a constitu- 
tional violation. Nurse Batson, however, 
may have been deliberately indifferent by 
refusing treatment even though Fenner 
may have completed the required therapy, 
the Magistrate found. 

After conducting a de novo review, 
the Court rejected the Magistrate’s Rec- 
ommendation and denied summary 
judgment for all defendants. The Court 
found the Magistrate adopted “at the 
urging of the defendants” a “fundamen- 
tally flawed procedure to determine what 
facts are undisputed.” The defendants 
claimed that Fenner could not establish 
deliberate indifference because the “un- 
disputed facts” show they adopted the 
appropriate policies and protocols for 
HCV treatment. The Court found, how- 
ever, that the so-called “undisputed” 
evidence was, with only one exception. 


all from the Internet. The defendants 
urged judicial notice of the material un- 
der F.R.E. 201(b) since it is “capable of 
accurate and ready determination by re- 
sort to sources whose accuracy cannot 
reasonably be questioned.” 

The Court found three problems with 
this posture. First, Fenner is a pro se pris- 
oner without Internet access and thus for 
him the Internet facts are not “capable of 
accurate and ready determination.” More- 
over, a web site may not provide 
“accurate” information since the web site 
may be modified by a web master or oth- 
ers. The Judge could not determine if, 
when visiting a particular web page, he 
was literally on the same page as the 
Magistrate, the AG, or one a reviewing 
court would view. 

The second problem is that without 
Internet access, Fenner is denied his right 
to be heard concerning the “propriety or 
tenor of judicial notice” under F.R.E. 
201(e). The third problem was the Court’s 
substantial doubt that the “information 
constitutes admissible evidence.” For 
example, while the Court may have heard 
of the National Institute of Health, it did 
not know what it does, its affiliations, or 
how it got its HCV information. 

The defendants also claimed quali- 
fied immunity since there is no “clearly 
established constitutional right” to HCV 
treatment. Since the suit brought official 
capacity claims, it could not be dismissed 
on qualified immunity grounds. As for in- 
dividual capacity claims, the Court found 
the defendants failed to even deny that 
they were deliberately indifferent by re- 
fusing to treat Fenner since he had 
already complied with the CDOC policy 
requirements. Though the Court found 
other possible scenarios which may or 
may not reach qualified immunity, the fact 
that the Court engaged in such specula- 
tion demonstrated that the evidence was 
inconclusive. 

After denying summary judgment, 
the Court ordered a consolidation of 
cases on this issue. All plaintiffs are now 
represented by Colorado Springs attor- 
ney Dennis Hartley. See: Fenner v. 
Suthers, etal., 194F.Supp.2d 1146 (D CO 
2002 ). ■ 
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All Things Censored by Mumia Abu-Jamal 

Seven Stories Press, 335 page paperback, $14.95 
Review by Gary Hunter 


F or nearly two decades Mumia 
Abu-Jamal has defied the 
death-grip of Pennsylvania’s death row. 
For nearly two decades he has revealed 
secrets that our nation’s most powerful 
leaders do not want the public to hear. 
For nearly two decades he has proven to 
be quicksilver in the hands of a rabid in- 
stitution that clamors for his death. 

All Things Censored takes its name 
from a National Public Radio news maga- 
zine All Things Considered, which 
initially embraced Jamal’s work but later, 
under pressure from the federal govern- 
ment, suppressed it. It is a collection of 
sensitive and sobering essays about 
prison life, the judicial system, and espe- 
cially life on death row. It is a drop of 
Jamal’s quicksilver blood that has slipped 
through the cracks of a sociopathic pe- 
nal system, a system that has broken 
every rule and violated every ethic in an 
effort to keep him silent. All Th ings Cen- 
sored: a plague of fiery hail for some and 
manna from heaven for others. 

There are no statistics in All Things 
Censored ; Jamal has put a face on every 
single number caged within the disso- 
lute walls of North American justice. He 
has given a voice to the disenfranchised 
of every race who have either dared to 
challenge or simply had the misfortune 
to encounter the Simon Legree system 
where colorless men with straight hair 
dole out selective justice; where “alien 
rural accents” assault the “urban ears” 
of America’s newest chattel. Jamal is liv- 
ing proof that racism, corruption, 
censorship, and oppression are alive and 
well in the U.S. Judicial system. 

The opening story is one of victory. 
Jay Smith, an old white man, falsely ac- 
cused and convicted of murder, is going 
home after 12 years on death row. The 
prosecution couldn’t sustain the convic- 
tion it built on a foundation of lies and 
deceit. Jay is a vital beginning. He is the 
flame of hope flickering inside every heart 
on death row. Without Jay, without that 
light, no death row prisoner survives as 
anything more than an empty shell. 

The second story is about “old 
head,” Norman Whaley, the 44 year old 
prison elder who died of an upset stom- 


ach. Years of taking antacids alerted no 
one to his problem. When the pain got 
too intense, nurses brought him Tylenol. 
After days of complaining, they took “old 
head” to the hospital. The medical tests 
were negative; they stuck him back in his 
cell. In the weeks that followed, Norman 
Whaley died a slow and painful death 
from pancreatic cancer. 

And so it goes, on and on, for nearly 
a hundred essays, each more poignant 
than the one before; but none ,more com- 
pelling than the life of the author himself. 
Anyone who does not know the story of 
Mumia Abu-Jamal has missed a signifi- 
cant piece of contemporary social history. 
Violently extricated from the City of Broth- 


T he Supreme Court of Alaska held 
that a jailer owes its prisoners the 
duty of reasonable care to protect them 
from foreseeable harm, including self-in- 
flicted harm. 

Rudolph Joseph was arrested in 
Nome, Alaska on. May 11, 1996 and 
committed to the Anvil Mountain Cor- 
rectional Center. At the time of his 
arrest, Joseph was intoxicated but al- 
legedly never mentioned or alluded to 
suicide. He was placed in a cell with a 
video camera. 

Approximately three hours later, 
a guard noticed that the camera lens 
had been obscured but took no re- 
sponsive action. Ten to fifteen 
minutes later, another guard found 
Joseph slumped on the floor of his 
cell with a nylon cord around his 
neck. The cord was suspended from a 
shelf support in Joseph’s cell. Guards 
attempted to resuscitate him but he was 
pronounced dead shortly after his ar- 
rival at the hospital. 

The nylon cord Joseph used to 
hang himself was the drawstring from 
his sweat pants that had not been dis- 
covered or taken from him when he 
arrived at the jail. 

Joseph’s parents sued the state on 
behalf of his estate for negligently fail- 


erly Love for allegedly killing a police- 
man, Jamal was slammed onto 
Pennsylvania death row based on the 
conflicting and inconsistent testimony of 
two prostitutes and a drunk. Defense 
attorneys have shown that all three 
witnesses had something to gain from 
their testimony. ALL Things Censored 
exposes just how corrupt the judicial 
system can be. A must read for those 
who would know why the caged bird 
sings; for those who would know about 
the “American way of death.” | 

Readers note that Mumia Abu Jamal is a 
columnist for PLN. His most recent col- 
umn appears on page 6 of this issue. 


ing to prevent his suicide. A jury re- 
turned a verdict for the state and the 
Josephs appealed. 

The Josephs claimed that the State, 
as Rudolph’s custodian, negligently 
breached its duty to protect him from 
injuring himself because it did not take 
the nylon cord from his sweat pants, 
provide him a safe cell or adequately 
monitor him in his cell. The state de- 
nied liability and affirmatively asserted 
that Rudolph “died as a result of his 
own intentional actions.” 

The Supreme Court held that only 
“if an intentional act of suicide was not 
reasonably foreseeable would it relieve 
the jailer of a duty to prevent that sui- 
cide.” The Court concluded that “the 
intentionality of a prisoner’s suicide 
does not preclude a claim that a jailer 
negligently failed to prevent that sui- 
cide. It was therefore error to treat 
intentionality as a complete defense in 
context of the enhanced-duty jailer- 
prisoner relationship.” 

Accordingly, the Court reversed 
and remanded “for a new trial under in- 
structions that permit the jury to reach 
the other liability issues even if it finds 
that Rudolph Joseph acted intention- 
ally.” See: Joseph v. State, 26 P.3d 459 
(Alaska 2001). ■ 


Jailers Liable for Foreseeable 
Prisoner Suicide 
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Florida Prisoner Dies in CCA Jail 

by Lonnie Burton 


O n February 26, 2002, the family 
of a prisoner who died as a re- 
sult of medical neglect at the privately -run 
Bay County jail in Florida filed formal no- 
tice that they intend to sue the jail, as 
well as the Bay Medical Center where the 
prisoner was treated, for failure to prop- 
erly care for him when he became violently 
ill in ajail holding cell on Feb. 15, 2002. 

The story began when Justin 
Sturgis, 21, was booked into the jail, 
which is operated by the Corrections 
Corporation of America of Nashville 
(CCA), and charged with driving under 
the influence. When Sturgis was pulled 
over he reportedly swallowed 10 hits of 
Ecstasy to avoid police finding the drug 
on him when he was arrested. Sturgis ar- 
rived at the jail and repeatedly told guards 
that he had swallowed the drugs and that 
he needed medical treatment. 

However, according to former Bay 
County jail nurse Jerry Militich, the jail’s 
medical staff was under constant pres- 
sure from jail custody staff to avoid 
sending sick prisoners to the hospital. 


Logo Contest! 

The winner of PLN's Logo 
contest will win a 5-year 
subscription/renewal to PLN 
ora $100 credit toward any 
books sold by PLN ! 

You have until December 
31st to enter the Contest. 

PLN is looking for a simple 
but distinctive Logo 
roughly 1" square. The 
Logo will be used on the 
magazine cover, letter- 
heads, advertising, and 
PLN's website. Creativity is 
more important than be- 
ing a super artist. Take a 
chance. Enter today! Mul- 
tiple entries OK! 

Send entries to: 

Logo Contest 
Prison Legal News 
2400 NW 80th St. #148 
Seattle, WA 98117-4449 


This inhumane cost-cutting venture even- 
tually led Militich to resign in protest over 
this practice. Sturgis was brought to see 
a jail nurse who did call a hospital, but 
was advised to monitor Sturgis for two 
hours instead of bringing him in for treat- 
ment. 

Other prisoners said that Sturgis’ 
condition quickly worsened, and began 
banging himself against a wall, kicking, 
and biting his lip. All the while the pris- 
oners were yelling for the guards to get a 
doctor. However, according to reports, in- 
stead of getting a doctor, guards mocked 
and laughed at Sturgis for two hours be- 
fore finally calling an ambulance. 
However, the ambulance was not even 
called until Sturgis went into cardiac ar- 
rest. Sturgis later died. 

Militich quit a year before this inci- 
dent because he feared that the pressure 
put on him not to do his job would even- 
tually cause a prisoner to die. “And it 
happened,” Militich said. “I knew it was 
going to happen, and I couldn’t handle 
it. So I left. When I saw [it reported in] the 
paper, I had to call.” 

The specific pressure refers to the 
fact that CCA must pay to transport pris- 
oners to and from the county hospital, 
and must also pay for their medications. 
Since CCA is a private, for-profit com- 
pany, the incentive to save money is 
obvious. 

“I was pressured not to send people 
to the hospital,” Militich said. There is a 
lot of pressure because of a manpower 
shortage when you say, ‘I want this guy 
to go to the hospital,’ and they have to 
pull one or two [guards] form somewhere 
else” to transport the prisoner to the hos- 
pital. 

Militich said that sometimes prison- 
ers would go days without receiving their 
proper medication. Or worse, they never 
got it. “They would put [prisoners] on 
something else other than the medication 
that they were prescribed because of the 
cost.” The Sturgis family attorney, Wes 
Pittman, said he will file suit against CCA 
on behalf of the Sturgis family. He said 
that no final decision has been made on 
whether to include the hospital in the suit. 

Dr. George Tracy of Bay Medical 
Center told a newspaper that had 
Sturgis been taken to an emergency 


room immediately, he probably would 
have survived the effects of ingesting 
the drugs. Pittman said that although 
CCA is a private company, and he does 
not envision suing Bay County itself, 
he decided to comply with statutes re- 
quiring a 180-day notice of intent to 
file suit as a precaution because gov- 
ernment business is involved. 

Pittman also indicated that he intends 
to expand the lawsuit to include other in- 
cidents of medical neglect at the jail. Many 
prisoners have complained to their attor- 
neys and to local newspapers about the 
jail’s substandard, and sometimes non- 
existent medical care. Those complaints 
included many incidents where guards 
mocked prisoners for their medical con- 
dition. On one such occasion a guard 
yelled loudly that a prisoner was faking a 
medical problem. However, after being 
taken to the hospital, doctors revealed 
that he had suffered a seizure. 

Militich remembers becoming so frus- 
trated with guards’ interference at one 
point that he yelled out to them: “Well, 
hell, there’s no reason for me to be down 
here. You are all apparently qualified to 
assess this person medically. Why do 
you need me?” 

Before the notice of intent was filed. 
Bay County Sheriff’s Office investigator 
Ken Smiley investigated the death and, 
not surprisingly, found no evidence of 
criminal wrongdoing. “Nobody intention- 
ally did anything to cause (Sturgis) harm,” 
claimed Smiley. But then he quite fittingly 
added: “it’s definitely [a case] I could see 
some civil litigation coming out of.” 

CCA officials are declining to answer 
any questions about this incident, citing 
the ongoing investigation and the pend- 
ing civil action. The county, though, was 
answering questions, and claimed that 
they are “very much concerned. We don’t 
take it lightly,” said Bay County Commis- 
sion Chairman Cornel Brock. “We will take 
whatever corrective action is warranted. 
I think we are fortunate to live in a coun- 
try where we can seek legal remedies if 
we feel we have been wronged,” Brock 
added. As true as that is, at this point it is 
of little consolation to Justin Sturgis. | 

Sources: The Associated Press, The News 
Herald 
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Ohio Closes 100 Year Old Asylum/Prison 

by Gary Hunter 


I n April 2002, state budget cuts 
forced the closure of Orient Cor- 
rectional Institution near Columbus 
Ohio. Orient originally opened as a 
mental asylum in 1902 and was con- 
verted to a prison in 1984. The closing 
relocated 1,747 prisoners and dis- 
placed 533 employees. Eliminating 
Orient’s $41.9 million annual operating 
cost was supposed to offset a $19 mil- 
lion budget shortfall and was the first 
Ohio prison ever to close due to money 
problems. 

Prison chief Reginald A. Wilkinson 
had originally considered closing one 
of the state’s private prisons that do 
not employ state workers. He changed 
his mind, however, when Ohio Civil 
Service Employee’s Association 
(OCSEA) would not negotiate a con- 
cession on “roll-call” pay. 

For 15 years guards who show up 
10 minutes early for their shift have re- 
ceived 30 minutes overtime called 
roll-call pay, an entitlement which 
costs the state $21 million a year. Offi- 
cials argued that the concession would 
easily have covered the shortfall and 
was necessary to keep the prison 
open. However, employees were only 
willing to give up one hour of pay 
weekly. 

Lawmakers and union officials de- 
cried the closing. Irwing Sarfield, 
executive director of OCSEA, com- 
plained. The state has “chosen to put 
the lives of employees, the public and 
prisoners at risk by closing a large state 
facility.” Union representative, Don 
Sargent, said over crowding caused a 
riot at Lucasville prison. “We are setting 
ourselves up for that again,” he said. 

State Senator Steve Austria dis- 
agreed. “...I am confident the 
Department of Rehabilitation and Cor- 
rections took many factors into 
account when making their difficult 
decision to close [Orient].” 

Wilkinson agreed that the closing 
was “a dramatic option,” but insisted 
it was necessary. Closing Orient would 
have left the prison system at 1 18 per- 
cent capacity. A figure Wilkinson calls 
manageable. Prison spokeswoman An- 
drea Dean defended Wilkinson’s 
decision saying, “We looked very 


closely at where we are placing these in- 
mates. We don’t anticipate any problems 
with overcrowding.” Another option, the 
release of prisoners held long past their 
minimum terms, was not even discussed. 

When the closing seemed imminent. 
Senator Michael C. Shoemaker was ex- 
tremely angry and extremely vocal. He and 
other elected officials had assured Ori- 
ent residents that the prison would be a 
source of stable, good-paying jobs. He 
told the media, “I’m afraid we’re here to- 
day to say we’ve broken that promise.” 
The promise of prison generated welfare 
for rural communities, that is. 

Wilkinson said that Orient’s con- 
dition and location were major factors 
in his decision. Several of its 19 build- 
ings are nearly a century old and in 
need of extensive repair. The facility 
also sits on a 55 acre site along with 
two other prisons which remain open. 
Wilkinson surmised that closing down 
Orient would not be as economically 
devastating to local residents as it 
would to a community that had only 
one prison as its main employer. 

Even though Orient had already 
moved many of its 1700 plus prisoners 
in anticipation of its April 21 closing, 
the union responded by filing an unfair 
labor practice claim against the state 
alleging retaliation. Union officials ar- 
gued that cuts should be made at the 
central office where Wilkinson works. 
The tactic failed. 

At the same time, a second prison 
is sinking state finances even further. 
Situated directly atop a reclaimed strip 
mine, one building of Belmont Correc- 
tional Institution has already been 
rendered completely useless while the 
walls and foundations of several other 
buildings are cracked and crumbling. 
The walls of the administration build- 
ing and the prisoner health center have 
cracked so badly that daylight shines 
through even though the facility is 
barely 7 years old. 

Wilkinson said his primary concern 
in deciding which prison to close was 
the effect the closing would have on 
the local economy. Orient is one of 
three prisons in Pickaway County. 
Belmont, about 100 miles east of 
Colombus, stands alone. 


State officials have known about 
Belmont’s problems from the day it 
opened in 1995, at a cost of $32 million. 
Still, they are determined to keep the fa- 
cility operational. Robert Yennemeyer, 
CEO of Design Group International says, 
“We are working with the State and the 
original contractor to help identify the 
source of. the problems and the appro- 
priate fix.” 

Belmont warden Art Tate Jr. is not 
optimistic. Given the depressed state 
of Ohio’s economy he is convinced that 
repairs of the collapsing prison are “not 
on anybody’s fast track.” Tate also ex- 
pressed his concern about prisoner 
safety. One of them “could be injured 
and file a lawsuit,” he said. A true hu- 
manitarian. | 

Sources: The Columbus Dispatch, Madi- 
son Valley Press, and Columbus Bureau 
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Georgia Lawmaker Indicted for Aiding Prisoner Transfer 

by Lonnie Burton 


O n January 8, 2002, a Fulton 
County, Georgia grand jury in- 
dicted state senator Van Streat on four 
counts of violation of oath of office and 
one count of making a false statement. 
Both charges stemmed from Streat’s al- 
leged involvement in influencing the 
transfer of a state prisoner from whom he 
indirectly received political contributions. 

The indictment handed down in At- 
lanta details that Streat twice influenced 
the Department of Corrections to trans- 
fer prisoner Ronald Gaither from close 
security prisons to lower security insti- 
tutions. These transfers took place only 
after Streat received $4,500 in contribu- 
tions from people with ties to Gaither. 

Streat was suspended from his of- 
fice by Gov. Roy Barnes following the 
recommendation of a special Senate com- 
mittee. Streat becomes only the second 
Georgia legislator to be removed from of- 
fice since 1984, when provisions for 
removing a state official were added to 
the state’s constitution. 

The indictments and suspension 
culminated a nearly two-year investiga- 
tion by the Georgia Bureau of 
Investigation (GBI). The investigation 
found that Gaither, who is serving a life 
sentence after being convicted of mur- 
dering a man in 1983 as part of a plan to 
collect $60,000 in life insurance, was trans- 
ferred several times, at Streat’s request, 
and his security level was reduced even 
though he had twice escaped. 

Gaither, after failing in several at- 
tempts to get a lawmaker to intervene in 
his case, then placed a want ad and paid 
a woman to approach Streat on his be- 
half. Investigators said that the woman, 
after making the campaign contributions, 
then approached the senator as a con- 
stituent and asked him to use his 
influence on Gaither’s behalf. 

The GBI and the state attorney 
general’s office only caught wind of 
these activities after Gaither wrote a let- 
ter to a private investigator claiming 
Streat had agreed to request parole or 
transfer for Gaither in exchange for the 
contributions. Gaither later testified that 
he told state investigators that the letter 
“contained inaccurate information” and 
that he never had a guarantee from Streat. 


Gaither further testified that the same 
investigators pressured him to stick by 
his letter, threatening his daughter and 
brother with criminal charges if he didn’t. 

Sen. Streat was also accusing 
prosecutor’s in the case of misconduct 
and “trickery.” In documents filed Febru- 
ary 26, 2002 in Fulton County Superior 
Court, attorneys for Streat accused 
Deputy Attorney General Mike Gobbs of 
“deliberately misrepresenting” to both the 
senator and his lawyer that he was not a 
target in the investigation. Streat had 
agreed to be interviewed by Hobbs and a 
GBI agent after being told it was “for the 
purpose of wrapping up the investiga- 
tion,” said court documents. 

“This misled the senator and his 
counsel to incorrectly conclude that he 
was not the subject or focus of the inves- 
tigation . . . two years after he became the 
target,” said Streat’s attorney Craig Gillen. 
“Such trickery cannot be permitted.” 

As for the threats state investigators 
made to Gaither that his brother and 
daughter would be indicted if he did not 
give prosecutors what they wanted, Gillen 
wrote those threats “constitute 
prosecutorial misconduct and overreach- 
ing.” 

The grand jury investigating this 
case has heard testimony from several 
DOC officials, and is scheduled to hear 


T he Oklahoma State Court of Ap 
peals held that the “Prisoner Mail 
Box Rule” is not available to Oklahoma 
prisoners and that “filing” means when 
a proper petition is delivered to the 
proper court. 

The Tenth Circuit Court of Ap- 
peals certified a question of law to 
the Oklahoma Court of Appeals con- 
cerning whether the “Prisoner Mail 
Box Rule” applies to filings in Okla- 
homa district courts pursuant to the 
Oklahoma Post Conviction Procedure 
Act. 

The Court of Appeals answered 
the question “by stating that the ‘pris- 
oner mail box rule’ does not apply to 
these filings, because” the definition 
of ‘filing’ means when a document is 


from Joe Ferrero, assistant commissioner 
of the Georgia DOC. Ferrero took notes 
at an August 10, 1999 meeting between 
two parole board members and Sen. 
Streat. The notes revealed that Streat 
asked parole board members Walter Ray 
and Bobby Whitworth to have Gaither 
moved “if not to a county camp, then to 
an inside detail at Milan (low security).” 

The notes’ contents were first dis- 
covered by an Atlanta television station. 
Some, including parole board spokes- 
woman Kathy Browning, question the 
authenticity of the notes. But others, like 
DOC spokesman Scott Stallings, point 
out that Ferrero is “an attorney by trade 
and just by his nature he takes meticu- 
lous notes.” 

Although Streat has since acknowl- 
edged that he arranged prisoner transfers 
as favors to constituents, he denies that 
any political contributions influenced his 
actions. Streat had returned the $4,500 he 
received from Gaither’s backers. 

No trial date has been set for Streat’s 
trial and he will remain suspended, with 
pay, from his senate seat pending resolu- 
tion of the case. Of course, PLN will report 
any developments in this case. | 

Sources: The Associated Press, The Ma- 
con Telegraph, The Atlanta Journal and 
The Atlanta Constitution 


delivered to the proper court for the 
purpose thereof; and “the clear and 
unambiguous language of the statute 
does not provide for any other means 
of filing.” The court also conclude that 
since there is no statutory time limita- 
tion for filing a post-conviction relief 
application in non-capital cases, 
“policy considerations do not require 
the adoption of a ‘prisoner mail box 
rule.’” See: Moore v. Gibson, 27 P.3d 
483 (Okla.Crim.App. 2001). 

Of course, this ruling fails to take 
into consideration that there is now 
a one (1) year time limitation for fil- 
ing a federal habeas corpus petition 
under the Anti-Terrorism and Effec- 
tive Death Penalty Act (AEDPA) of 
1996. ■ 


Oklahoma Rejects Prisoner Mail Box Rule 
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Sixth Circuit Upholds Denial of Prison Doctor’s 
Qualified Immunity 


T he Sixth Circuit Court of Ap- 
peals has upheld denial of quali- 
fied immunity to a state prison doctor by 
the Federal District Court in Michigan. 
Richard LeMarbe is a Michigan state pris- 
oner. In 1996, he was treated for chronic 
gallbladder problems by Dr. Jerome 
Wisneski, a general surgeon. Two days 
after surgery to remove his gallbladder, 
LeMarbe began experiencing nausea, 
pain, and abdominal distension. Tests 
suggested bile in his abdomen. 

Dr. Wisneski performed exploratory 
surgery on LeMarbe. He found five liters 
of bile fluid in LeMarbe ’s abdomen and 
evidence of a bile tract leak. Unable to 
locate the source of the leak. Dr. Wisneski 
closed the incision. LeMarbe was dis- 
charged a few days later. 

Two weeks later, LeMarbe was again 
in pain and his abdomen distended. A dif- 
ferent doctor referred LeMarbe to specialist 
Blaine Tacia. Dr. Tacia performed explor- 
atory surgery that revealed 3 gallons of 
bile fluid in LeMarbe’s abdomen along with 
serious bile tract and abdominal damage. 
The cause of the leak was discovered to 


T he Court of Appeals for the 
Eleventh Circuit has held that 
nominal damages are not automatic when 
a jury renders a verdict for excessive use 
of force, but fails to award compensa- 
tory or punitive damages. Temporary 
detainee George B. Oliver filed a civil 
rights action asserting state law claims 
for assault and battery and the Eighth 
Amendment excessive use of force claim, 
for guards’ actions while he was at 
Florida’s Dade County Jail. 

Oliver testified at trial guard Renzo 
Falla grabbed him by the throat, slammed 
him against a wall, and threw him to the 
floor. Falla then grabbed Oliver and ran 
him into a wall. While Falla was applying 
pressure point techniques to cause Oliver 
pain, another guard joined the attack. 
Several minutes later, another guard 
stopped the attack. Oliver stated he suf- 
fered a cut knee, broken glasses, and pain 
to his neck and back. However, he pre- 
sented no corroborating evidence or 
medical expenses to support his injuries. 


be a surgical clip left by Dr. Wisneski. 
LeMarbe required numerous surgeries over 
two years to fully repair the damage. 

LeMarbe filed a42U.S.C. §1983 suit 
alleging Eighth Amendment violations 
due to “deliberate indifference to a seri- 
ous medical need” by Dr. Wisneski and 
many others. The district court ultimately 
dismissed all defendants except Dr. 
Wisneski, who moved for summary judg- 
ment based on qualified immunity. The 
district court denied the motion, and Dr. 
Wisneski appealed. 

The appeals court first addressed the 
jurisdictional question. Under Johnson v 
Jones, 515 U.S. 304, 313 (1995), an appeals 
court cannot hear an interlocutory appeal 
from denial of qualified immunity unless 
the appellant official “concede[s] to the 
facts as alleged by the plaintiff and dis- 
cusses] only the legal issues raised by 
the case.” Dr. Wisneski stipulated to 
LeMarbe’s version of the facts for pur- 
poses of appeal. 

The facts before the court estab- 
lished that Dr. Wisneski knew that bile 
was leaking from some place, knew that 


Naturally, Falla and the on duty guard 
denied Oliver was beat. 

On appeal, Oliver claimed the district 
court should have automatically awarded 
nominal damages after the jury rendered 
its verdict of excessive force without 
awarding damages. The Eleventh Circuit 
held that under Carey v. Piphus, 98 S.Ct. 
1042 (1978), only a Fourteenth Amend- 
ment violation for denial of procedural due 
process is entitled to automatic nominal 
damages. The Court then cited a wealth 
of cases holding nominal damages can 
be waived for other constitutional viola- 
tions. Oliver made an on the record 
strategic decision to waive a jury instruc- 
tion or verdict interrogatory for nominal 
damages. The court questioned whether 
nominal damages are appropriate, if 
sought, in an Eighth Amendment case, 
but did not reach the issue because of 
Oliver’s unequivocal waiver of such dam- 
ages. The judgment of the district court 
was affirmed. See: Oliver v. Falla, 258 
F.3d 1277 (lUCir. 2001).® 


the leak posed a health hazard to 
LeMarbe, closed the incision without lo- 
cating and repairing the leak, and failed 
to refer LeMarbe immediately to a spe- 
cialist. One surgeon’s affidavit stated: 
“[t]he risk of harm to Richard LeMarbe ... 
was extreme and obvious to anyone with 
a medical education and to most lay 
people.” 

The district court decided that the acts 
and omissions of Dr. Wisneski constituted 
deliberate indifference to LeMarbe’s seri- 
ous medical need. The appeals court 
agreed and noted that the fact that Dr. 
Wisneski offered “some treatment” to 
LeMarbe was irrelevant, where the treat- 
ment provided was clearly inappropriate. 

LeMarbe had a clearly established 
constitutional right to have his serious 
medical needs treated appropriately. The 
appeals court upheld denial of qualified 
immunity to Dr. Wisneski and remanded 
the case for further proceedings. See: 
LeMarbe v. Wisneski, 266 F.3d 429 (6th 
Cir. 2001). B 

“I know what a dump 
truck is, and I’m no 
dump truck! As an 
innocent man, I too 
have been to prison.” 

FRANK PRANTIL 
Attorney at Law 
916 Second St, 2nd 11 
Sacramento, CA 95814 
(916) 446-4669 

Over 36 years of criminal defense 
experience 

Trial Attorney J Writs U Appeals 

400 felony jury trials and 20 murder 
trials. For a reasonable fee, I will 
review your case and tell you 
honestly what your chances for a 
writ of habeas corpus are. 

California Cases Only 


Nominal Damages Not Automatic 
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News in Brief 


Alabama: Faced with a state bud- 
get crunch that had led the state parole 
board to discontinue Thursday hear- 
ings and to consider laying off staff, in 
July, 2002, governor Don Siegelman 
found $438,000 in state and federal 
money to give the parole board to hire 
four new hearing officers and resume 
Thursday hearings. Siegleman claims 
the new hearing officers will release 
non violent prisoners from prison and 
free space for the state to accept sen- 
tenced prisoners from county jails. The 
state parole board faces a budget short- 
fall for the fiscal year beginning in 
October, 2002, and the state has been 
fined $2.16 million to reimburse counties 
for having to house sentenced prisoners 
that have not been taken to state prisons 
within 30 days of being sentenced. 

Arizona: In May, 2002, ajail pris- 
oner at the Maricopa county jail in 
Phoenix informed police of an alleged 
plot by Mormon jail chaplain Robert 
Bradford, 65, Donald Cochran, 78, an 
unregistered sex offender and Danny 
Warner, 43, a “career criminal” who 
were allegedly plotting to abduct gov- 
ernor Jane Hull, stuff her into a trunk 
and not release her until she pardoned 
Cochran at which point they would kill 
her and bury her under a tree. For good 
measure, the trio were also purportedly 
plotting to pay a sniper (i.e., an under- 
cover policeman), $100,000 to kill 
Maricopa county sheriff Joe Arpaio. 
Bradford was released on $12,300 bond. 


MARY’S MAGIC 

Hello. I’m Mary. I have an 
incarcerated son and feel 
your struggles. I know how 
important it is to send nice 
gifts to your loved ones. Send 
for my catalog and see what 
services I offer (no pen pals). 
SA$E - get 500 coupon for 
next order. 

Mary’s Magic 
Post Office Box 8029 1 
Rochester, Michigan 48308 


The three men were charged with con- 
spiracy to commit murder. 

California: On August 14, 2002, 
Martha Miranda, 41, was arraigned in 
Marin county superior court on four 
felony counts of false impersonation and 
one count of unauthorized communica- 
tion with an inmate. While employed at 
the California Appellate Project, a legal 
aid group that represents indigent death 
sentenced prisoners, prosecutors claim 
that she sent pornographic materials to 
five Hispanic prisoners on death row at 
San Quentin using legal mail. The false 
impersonation charges stem from 
Miranda allegedly impersonating an at- 
torney. Charges were filed after an 
investigation by prison officials. 

Colorado: In July, 2002, state prison 
officials revealed they had fed prisoners 
at the Buena Vista Correctional Facility, 
Delta Correctional Facility and the Rifle 
Correctional Facility over 2,500 pounds 
of ground beef that had been recalled on 
June 30, 2002, due to a coli contamina- 
tion. E coli is a bacterial disease caused 
by fecal contamination, it can be fatal. 
Even after the contamination was known, 
Buena Vista warden Tony Reid ordered 
the meat cooked and served. No one re- 
ported becoming ill as a result. DOC 
officials said “It was an erroneous deci- 
sion to serve the recalled beef’ and said 
they would issue a policy requiring the 
return of all food products subjected to a 
recall. No one was disciplined as a result 
of the incident. 

D.C.: The Bureau of prisons an- 
nounced in early July, 2002, that it would 
not renew its contracts with the Virginia 
Department of Corrections to house 760 
male and 165 female prisoners in state fa- 
cilities. The BOP had already moved 110 
male prisoners from Virginia prisons when 
it made the announcement. BOP officials 
claim that as more BOP bed space be- 
comes available there is a lesser need to 
rent beds in that state. The Virginia DOC 
has been dogged by complaints of bru- 
tality and human rights abuses since 1994 
when Ron Angelone became head of the 
prison system. 

Georgia: On July 19, 2002, the Geor- 
gia Bureau of Investigation concluded 
that Alvin Smith, 49, gouged his eyes out 
during a psychotic episode while con- 
fined to the Hazelhurst jail for wandering 


into traffic and knocking on doors late at 
night. Jail guards discovered Smith in his 
cell with his eyes plucked out on April 4, 
2002, but no other injuries. Smith refused 
to tell investigators how he lost his eyes. 
Surgeons were able to replace one eye 
but not the vision in it. 

Haiti: On August 3, 2002, gunmen 
drove a tractor through a wall at the prison 
in Gonaives, which allowed 159 prison- 
ers to escape. 

Louisiana: On July 28, 2002, Allen 
Laborde, 42, escaped from the Wade Cor- 
rectional Center in Homer by hitting 
guard Dayton Finely on the head with a 
hammer and stealing his truck. Laborde, 
serving a life sentence for murder, 
crashed the truck and then slit his wrists. 
Laborde was found unconscious and 
bleeding an hour after his 7 AM escape 
and later died. 

Maryland: On May 10, 2002, six pris- 
oners were injured in a brawl in the 
recreation yard of the Maryland House 
of Correction in Jessup. Some of the pris- 
oners were armed with homemade 
weapons. Two prisoners were taken to a 
local hospital, the other four were treated 
at the prison infirmary. 

Mexico: on August 20, 2002, 1,500 
federal policemen and soldiers transferred 
1,200 prisoners from Tijuana’s La Mesa 
penitentiary to a new prison 50 miles away 
in Tec ate. The Tijuana prison, built in 1957 
to hold 2,500 prisoners, held over 6,000 at 
the time of the move. The move was seen 
as a step by the government to reclaim 
control of a prison long run by organized 
crime syndicates. Dozens of women and 
children lived in the prison with their im- 
prisoned family members and wealthy 
prisoners had built over 400 houses in- 
side the prison. Businesses selling food, 
videos and other items thrived in the 
prison, prison officials said they would 
destroy 900 improvised buildings inside 
the prison. 

Minnesota: On June 14, 2002, Lino 
Lakes prisoner Bruce Fairbanks, 32, was 
sentenced to 40 years in prison after be- 
ing convicted at a bench trial of beating 
and kidnapping a female prison guard at 
the prison on July 19, 2000. Fairbanks at- 
tacked the guard, knocked her 
unconscious and threatened to cut her 
throat with a disposable razor if guards 
did not release him from prison. Fairbanks 
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was also sentenced to a concurrent 20 
year sentence for first degree assault 
stemming from the attack and he was ac- 
quitted of attempted sexual misconduct. 
Fairbanks had initially been convicted of 
first degree rape in 1997 and was sched- 
uled for release in 2004 had he not been 
convicted of assaulting. 

New York: On April 3, 2002, 
Mamdouh Mahmud Salim, 45, pleaded 
guilty to attempted murder charges in fed- 
eral court for stabbing federal jail guard 
Louis Pepe in the eye with a sharpened 
comb in November, 2000. Prosecutors 
claim Salim was a founding member of A1 
Qaeda. Salim is awaiting trial on charges 
he conspired to blow up the U.S. embas- 
sies in Kenya and Tanzania. Pepe suffered 
brain damage in the attack and is perma- 
nently disabled. 

New York: On July 4, 2002, Rodney 
Littles, 37, a prisoner at the Attica Cor- 
rectional Facility was shot and wounded 
in the buttocks by a tower guard using 
an AR-15 rifle. Littles was in the process 
of stabbing another prisoner in the 
facility’s yard and refused orders and ig- 
nored a warning shot to halt when he 
was shot. Littles, serving sentences for 
rape, sex abuse and robbery, did not have 
life threatening injuries and was expected 
to recover. 

Pennsylvania: On August 1, 2002, 
former Lehigh county prison guard Jimmy 
Gross, 42, was sentenced to 12-24 months 
in prison, a year of probation and a $ 1 ,000 
fine after pleading guilty to smuggling 
marijuana into the jail for a prisoner in 
exchange for cash. Gross blamed a mari- 
juana addiction for his travails. 

Texas: On August 13, 2002, Paula 
Lynn Roach, 24, kidnapped month old 
Nancy Chavez from an Abilene Walmart 
parking lot. After a statewide alert, the 
baby was found and reunited with her 
parents. Roach had worked as a prison 
guard at the Robertson Unit prison in 
Abilene for 20 months before resigning 
in September, 2000. 

Texas: On July 1, 2002, Benjamin 
Leal, 18, and Jose Mendoza, 29, broke 
out of the Cameron county jail after us- 
ing plastic spoons to pick a lock and 
escape from the maximum security jail. 
Leal was recaptured on July 3, 2002. 

Turkmenistan: On August 11, 2002, 
president Saparmurad Niyazov an- 
nounced an amnesty for virtually all of 
the nation’s 17,000 prisoners. By Decem- 


ber 1, 2002, the only people who will re- 
main imprisoned are repeat offenders, and 
those convicted of premeditated murder 
and crimes against the state. Since 1992 
Niyazov has granted 24 amnesties, free- 
ing a total of 1 12,000 prisoners. 

Virginia: On April 30, 2002, George 
A. Jones, 31, a prison guard at the Bon 
Air Juvenile Correctional Center was 
charged in federal court with one count 
of possessing child pornography. Postal 
investigators arrested Jones after he con- 
tacted agents posing as a 14 year old boy 
and asked them to send him nude pho- 
tos, which they promptly did. Jones was 
suspended from his job as a prison guard 
pending the outcome of the charges 
against him. 

Virginia: On July 22, 2002, Joseph 
Armstrong, 24, was charged with capital 
murder in Wise county for allegedly stran- 
gling his gay cellmate Kenneth Boothe, 
29, at the Red Onion State Prison. 
Armstrong had repeatedly told prison 
officials he disliked homosexuals and did 
not want a gay cellmate and would cause 
“bodily harm” to any placed in his cell. 
Despite, or because of, those comments, 
Boothe was placed in Armstrong’s cell. 
Boothe was serving a 17 year sentence 
for sexually assaulting a three year old 
girl while Armstrong was serving a 40 year 
sentence for murder and attempted rob- 
bery. Armstrong claimed Boothe had 
committed suicide by hanging himself in 
their cell. 

Virginia: On July 24, 2002, a Smyth 
county grand jury indicted Michael 
Bryant, 38, a prisoner at the Marion Cor- 
rectional Treatment Center for allegedly 
sexually assaulting a female guard at the 
facility. Bryant was charged with forcible 
sodomy, abduction with intent to defile, 
and attempted capital murder. 

Washington: On July 18, 2002, Wash- 
ington State Reformatory guard Charles 
Lias Jr., 46, was charged in Snohomish 
county superior court with one count of 
conspiracy to deliver heroin. Prison in- 
vestigators received information from 
prisoner informants that Lias smuggled 
heroin into the prison. Police set up a sting 
operation whereby Lias called a police 
woman posing as a prisoner’s relative and 
arranged a meeting where he received an 
undisclosed quantity of heroin, $2,000 in 
cash and plastic coin tubes. Lias was ar- 
rested while leaving the rendezvous. He 
resigned his job the next day. | 


Protecting Your 
Health & Safety 

A LITIGATION GUIDE FOR INMATES 


Protecting Your Health & Scifety is written 
for inmates who do not have the help of 
a lawyer and v r ho want to defend their 
rights to health and safely within a jail or 
prison and, if necessary, a court. It does 
not deal with legal defense against crim- 
inal charges or challenges to convictions 
that are on appeal. 

The Southern Poverty I -aw Center is 
distributing this book for $10.00 
(including shipping and handling). To 
order a copy, send a check or money 
order to this address: 

Protecting Your Health & Safety 
Southern Poverty Law Center 
P.O. Box 54,8 

Montgomery, AL 36101-054,8 
Be sure to include your name , identification 
number (if any), and mailing address. 


ROBERT E. TOONE 

A PROJECT OF THE 

SOUTHERN POVERTY LAW CENTER 


PEN-PALS OF 
AMERICA™ 

P.O. Box 560548, 
Dallas, TX 75356-0548 

INSTRUCTIONS 

1. PLEASE PRINT YOUR NAME, 

AGE AND RETURN ADDRESS ON 
A SEPARATE SHEET OF PAPER. 

2. PLEASE SELECT THE APPROPRI- 
A TE PENETENTIARY-PAL: 

MALE FEMALE 

ASIAN BLACK 

HISPANIC WHITE 


3. PLEASE SEND YOUR INFORMA- 
TION ALONG WITH 5 STAMPS 
OR 5 STAMPED ENVELOPES TO 
ONLY RECEIVE PHOTOGRAPHY. 


PEN-PALS OF AMERICA IS A CI RIOI SITY ONLY. 
SOLELY FREELANCE PHOTOGRAPHY ONLY. 
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MOST 

VENTED 

OUTLAWS 

ONLIN6 


OUTLAWSONLINE.COM 
973 N. SHADELAND AVE. 

PMB 161 

INDIANAPOLIS, IN 46219 
FAX (317) 351-1170 
www.outlawsonline.com 

www.inmate-services.com 
Place your prison pen pal ad on 
two websites for the price of one. 
In 400 intriguing words or less, 
give us as much information about 
yourself. We will send you 8 wallet 
size photos to send to your new 
pen pals. Photo Enhancements 
available. Add Text, cars and 
more to your photos. Pro Bono 
List, and Wrongfully Convicted 
Organizations Please include a 
SASE if possible. REQUEST A 
FORM TODAY! 



Now Available 

UND ER ST A N DIN G 
HA BE AS CORPUS 

A comprehensive, yet easy to 
understand guide for state 
prisoners pursuing claims in federal 
court. 

Includes practical advise on 
developing and presenting claims, 
and identifying procedural 
problems. 

Written by; 

Walter M. "Reaves, Jr. 

Board Certified in Criminal Law by 
the Texas Board of Legal 
Specialization 

To order, send $75. oo, plus 
$3.25 for shipping CTX 
"Residents also add $6.17 sales 
tax) to: 

Walter M . Reaves, Jr. 

H abeas Book 

"P-O. Box 55 
West, Texas 76692 

For more information write to the 
above address, or visit our tueb site 
at: 

www.postco nviction.com 


Mexican Sweatshops Go Behind Bars 

by Michael Rigby 


F or years U.S. citizens have 
screamed about losing jobs to 
cheap overseas labor. Now it seems that 
U.S. prisoners are in danger of losing jobs 
to even cheaper prison labor in Mexico. 
In an effort to stimulate its economy, 
Mexico is allowing maquiladoras to open 
up shop in its prisons. 

Maquiladoras are foreign owned 
manufacturing plants in Mexico that as- 
semble imported parts into products for 
export. With no unions, employees typi- 
cally work long hours for ridiculously low 
pay in unsafe conditions. They are part 
of the worldwide system of low wage 
sweatshops that feed U.S. markets. 

With the recent economic downturn, 
many maquilas were closing down. Mov- 
ing their operations to prisons lowers 
labor costs even further, allowing them 
to remain profitable. 

The current initiative of placing 
manufacturing plants in Mexican prisons 
comes under the guise of reforming pris- 
oners. “We are initiating a new type of 
reform” said Manuel del Riego de los 
Santos, prison director for the state of 
Tamaulipas. However, Mexican prisons 
are noted for human rights abuses such 
as mistreatment of prisoners and poor liv- 
ing conditions. 

De los Santos recently met with the 
mayor of Reynosa, just across the border 
from McAllen, Texas, to sign a formal 
agreement allowing maquiladoras to op- 
erate inside Tamaulipas’ 13 prisons. 
Prison administrator Cervantes Jiminez 
says the idea was conceived by 
Tamaulipas’ Gov. Tomas Yarrington. Ac- 
cording to Cervantes, nothing like this 
has been done before although it has al- 
ways been allowed by the Mexican 
constitution. 

Currently, Central Empresarial del 
Noreste, an association of maquiladoras, 
represents 78 companies in both Mexico 
and the U.S. Association director Jesus 
Vallejo Tamez says that five companies, 
two of which are American, have shown 
interest in opening manufacturing plants 
in El Centro de Readaptacion Social 
(CERESCO), the Mexican prison system. 
“And we hope to interest more maquilas 
with these types of agreements,” said de 
los Santos. This is not surprising consid- 
ering the implications. 


Placing manufacturing plants in 
Tamaulipas, prisons is a win-win situa- 
tion for both the local economies and the 
businesses. The local economies benefit 
from the additional revenue. Moreover, 
prison industries incorporate the insula- 
tion of an unsympathetic public; abuse 
is easily overlooked. This makes it easier 
for businesses to sidestep, or in some 
cases, totally circumvent minimal Mexi- 
can government regulations such as 
those governing workmen’s compensa- 
tion, work-place conditions, shift lengths, 
and vacation time. Furthermore, they em- 
ploy a captive workforce. Prison laborers 
cannot seek other employment, and since 
they can be fired for the smallest 
infraction— or for no reason at all— they 
are reluctant to voice any grievances. 

Additionally, just like in the U.S., 
prison laborers in Mexico are paid a frac- 
tion of what free-world employees make. 
Prison administrator Cervantes Jiminez 
asserts that prisoner wages will be fair. 
However, the wages are not under any 
governmental regulation; maquiladoras in 
prison will be free to set their own sala- 
ries. 

Lower wages and less regulation are 
making Mexican prisons attractive to U.S. 
manufacturers as well. The entire scenario 
is not much different from what happened 
in the late 70’s and early 80’s. After the 
Great Depression, the U.S. government 
enacted laws to protect the general pub- 
lic from losing jobs to cheap prison labor. 
But during the deregulatory and 
business-friendly Reagan administration 
the tide turned and never came back in. 
Now, with the help of big-business, it has 
ebbed to a new low. 

Global capital moves constantly 
seeking the lowest labor costs, which 
unfortunately is provided by the world’s 
most oppressed workers. Having gone to 
Mexico for cheap labor in the first place, 
it is no surprise that businesses are now 
going to Mexican prisons for even 
cheaper labor. On the bright side, the larg- 
est prison industry in the U.S. will not be 
affected; Texas prisoners are not paid 
anyway. | 

Sources: Daily Texas via U-Wire Uni- 
versity Wire Run, The Associated Press 
State & Local Wire 
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Order A Book Today From Prison Legal News! 

| Fill in the boxes by each book you want to order indicating the Quantity and Amount. Enter the Total of the books on the Order Form. | 
The mailing charge is a flat $5 for any size order. All orders are sent with the US Postal Service Confirming Delivery to PEN. j 


Legal Research or The Celling of America FREE 
with a Prisoner’s 4-year PL.N Subscription! 

The Celling of America: An Inside Look at the U.S. Prison 
Industry, by Daniel Burton Rose, Dan Pens and Paul Wright; 
Common Courage Press, 1998, 264 Pages. $19.95. The Celling of 
America is the critically acclaimed Prison Legal News anthology 
already in its third printing. In eight incisive chapters this book 
presents a detailed “inside" look at the workings of the 
American criminal j ustice system today. 1 00 1 |__| 

Legal Research: How to Find and Understand the Law, 7th ed., 

by Stephen Elias and Susan Levinkind; Nolo Press, 392 pages. $19.95. 
Comprehensive and easy to understand guide on researching the law. 
Explains case law, statutes, digest and much more. Includes review 
questions, library' exercises and practice research 
problems. A must for the novice pro se litigant. 1 005 

The Criminal Law Handbook: Know Your Rights, Survive the 

System, Attorneys Paul Bergman & Sara J. Berman-Ban'ett; Nolo 
Press, 608 pages. $29.95. Explains what happens in a criminal case 
from being arrested to sentencing, and what your rights are at each 

stage of the process. Uses an easy to understand question 

and answer format. 1038 

Represent Yourself in Court: How to Prepare & Try a Winning 

Case, Attorneys Paul Bergman & Sara J. Berman-Barrett; Nolo Press, 
528 pages. $34.95. Breaks down the trial process in easy-to- 
understand steps so you can effectively represent yourself in court. 

The authors explain what to say, in court, how to say it, 

where to stand, etc. 1 037 

Writing to Win: The Legal Writer, Steven D. Stark. Main Street Books, 

288 pages. $15.95. Explains the writing of effective com-i 

plaints, responses, briefs, motions and other legal papers. 1 03 5 

Law Dictionary, Peter Collin Publishing, 288 pages. $15.95. 
Comprehensive law dictionary explains more than 7,000 legal terms. 

Covers civil, criminal, commercial, and international law 

and prison slang. 1013 

Random House Webster’s English Dictionary, Newly revised and 
updated. 75,000+ entries. $5.99. Includes tips on writing and word us- 
age, and has updated geographical and biographical en- 

tries. Includes latest business and computer terms. 1033 

Random House Spanish-English/English-Spanish Dictionary, 

60,000+ entries. $5.99. Two sections, Spanish-English and English- 

Spanish. All entries listed from A to Z. Hundreds of i 

new words. Includes Western Hemisphere usage. 1 034 

Finding the Right Lawyer, by Jay Foonberg; American Bar 
Association, 256 pages. $19.95. Anyone considering hiring a lawyer 
should read this book. It tells readers how to determine their legal 

needs, fee payments, how to evaluate a lawyer’s 

qualifications, and much more. 1015 

With Liberty for Some, by Scott Christianson; Northeastern Lhriversity 
Press, 360 pages. $18.95. The best history of prisons in the US that there is. 

Solidly documents America as a prison nation to the i 

present. Puts the prison system in a historical context. 1 026 

Criminal Injustice: Confronting the Prison Crisis, by Elihu 
Rosenblatt; South End Press, 374 pages. $18.00. A radical critique of 

the prison industrial complex. Includes writing by many 

PLN writers. 1009 


All books are softcover except Prison Madness 


IActual Innocence FREE with a 3-year PLN Subscription! 
! Actual Innocence: Five Days to Execution and Other Dispatches from; 

• the Wrongly Convicted, updated pb., by Barry Scheck, Peter Neufeld and! 
X Jim Dwyer; Penguin Putnam, 432 pages. $9.99. Attorneys explain how; 
; criminal defendants are wrongly convicted on a regular basis. Detailed ex-! 
! planation of DN A testing and how it works to free the innocent. Devastating j 

• critique of police and prosecutorial misconduct and the I; 

l system that ensures those abuses continue. 1030 * 

Capital Crimes, by George Winslow; Monthly Review Press, 360 pages. 
$19.00. Easy to read explanation of how economic policies create and 
foster crime and how coiporate and government crime is rarely pursued or 
punished. Shows connections between crime and policies 
on the environment, banking and other issues. 1024 

Lockdown America: Police and Prisons in the Age of Crisis, by 

Christian Parenti; Verso, 290 pages. $17.00. Radical analysis of the ruling 
class war on the poor via the criminal justice system. Well supported by 
the facts and first hand reporting. Covers paramilitary policing and 
SWAT teams, urban pacification and zero tolerance 
policing, the IN S/Border Patrol and Prisons. 1 002 |__| 

The Perpetual Prisoner Machine: How America Profits from Crime, by 

Joel Dyer, Westview Press, 318 pages. $19.00. Expose on who profits from 
the prison industrial complex: private prisons, banks, investment houses and 
small companies. Explains how prison growth means more 
profit for business. 1025 

Crime and Punishment In America: Why the Solutions to .America’s 
Most Stubborn Social Crisis Have Not Worked - And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $12.95. Effective rebuttal to the right 
wing proponents of prison building. Fact based argument showing crime is 

driven by poverty. Debunks prison myths and discusses 

proven, effective means of crime prevention. 1019 

Twice the Work of Free Labor: The Political Economy of Convict 
Labor in the New South, by Alex Lichtenstein; Verso, 264 pages. 
$19.00. History of prison slave labor in industrializing the post civil war 
Southern economy. Explains how prison slavery was an integral part of the 

American economy in the post civil war era. Puts today's 

prison slave labor practices into context 1012 

The Politics of Heroin: CIA Complicity in the Global Drug Trade, by 

Alfred McCoy; Lawerence Hill Books, 634 pages. $32.95. Latest Edition 

of the scholarly classic documenting U.S. government 

involvement in drag trafficking. 1014 

States of Confinement: Policing, Detention and Prison, revised and 
updated edition, by Joy James; Saint Martins Press, 368 pages. 

$19.95. Activists, lawyers and journalists expose the 

criminal justice system’s deeply repressive nature. 1032 

No Equal Justice: Race and Class in the American Criminal 
Justice System, by David Cole; Tire New Press, 218 pages. $15.95. 
Devastating critique showing how the criminal justice system 

perpetuates race and class inequality, creating a two 

tiered system of j ustice. 1010 

Ten Men Dead: the story of the 1981 Irish hunger strike, by 

David Beresford; Atlantic Monthly Press, 334 pages. $13.50. Relies 
on secret IRA documents and letters smuggled out from the IRA 

political prisoners during their 1981 hunger strike at , 

the infamous Long Kesh prison in Belfast. 1006 

Prison Writing in 20th Century America, by H. Bruce Franklin; 
Penguin, 1998, 368 Pages. $13.95. From Jack London to Iceberg 
Slim, George Jackson and Assatta Shakur, this powerful anthology 

provides a selection of some of the best writing de- 

scribing life behind bars in America. 1022 
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Each of PLN’s three indexes enable you to find articles dealing with specific topics 
dining the years covered by the index. Articles can be found based on nearly 500 pos- 
sible topics, such as medical neglect, sexual assault, visitor strip searches, etc. 


Each index is more than 325 pages, and the detailed information about PLN articles 
includes: title and author; issue and page number; topics covered; case names and cita- 
tions; verdicts and settlements; the state or region covered and if it is state, BOP or jail 
specific. The three article indexes are a valuable resource for prison litigators! 


Each index is $22.50 for prisoner's, $35 for individuals and $50 for institutions. Ship- 
ping is $5 for any size order, and an index order can be combined with a book order for 
a single $5 shipping charge. Use the order fonn at the bottom of the page or call PLN! 


Save $5 on PLN s New Book! 

Prison Nation is PLN’s new book that is 
scheduled for release in Januaiy 2003. It is 
a dispatch by prisoners, social critics and 
investigative reporters from the foreign 
world of America’s prisons. Edited by 
PLN editor Paul Wright and activist 
attorney Tara Herival, Prison Nation 
exposes the dark side of America’s ‘lock- 
em-up’ political and legal climate. 

Buy a paperback copy of Prison Nation at 
the list price of $19.95 by December 31, 
2002, and PLN will “eat” the $5 shipping 
charge when the book becomes available 
in January 2003 ! 


Hepatitis and Liver Disease: What you Need to Know, by Melissa 
Palmer, MD; Avery, 457 pages. $14.95. Describes symptoms and 
treatments of hepatitis and other liver diseases. Includes 
bibliography and index. 1 03 1 

Worse Than Slavery: Parchman Farm and the Ordeal of Jim 
Crow Justice, by David Oshinsky; The Free Press, 306 pages. $14.00. 
Historic analysis of modem prison slave labors roots in chattel slavery. 
Focuses on prison plantations and self sustaining prisons. Analyzes the 
impact segregation had in ensuring blacks were imprisoned and their 

labor exploited. Must reading to understand prison slavei 

labor today. 1 007 

Acres of Skin: Human Experiments at Holmesburg Prison, by 

Allen Homblum; Routledge Press, 297 pages. $16.00. Detailed expose 
on the widespread practice of using American prisoners in medical and 
military experiments and of testing cosmetics, drugs and chemicals on 
prisoners. The experiments took place until the mid 1970’s. Compares 

American prisoner experiments to those carried out byi 

Nazi doctors in concentration camps. 1 020 

Soledad Brother: The Prison Letters of George Jackson, by George 
Jackson; Lawrence Hill Books, 368 pages. $16.95. Lucid explanation of 

the politics of prison by a well-known prison activist. Morei 

relevant now than when it first appeared 30 years ago. 1016 

All Things Censored: Mumia Abu-Jamal, edited by Noelle Hanra- 

han. Seven Stories Press, 303 pages. $14.95. Includes: 

seventy-five articles written by Abu-Jamal. 1040 


Marijuana Law: A Comprehensive Legal Manual, by Richard Boire; 
Ronin, 271 pages. $17.95. Detailed examination on how to reduce the 
probability of arrest and successful prosecution for people accused of the 
use, sale or possession of marijuana. Invaluable infoimation on legal 
defenses, search and seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to avoidj 
prison and much more. 1008 

Smoke and Mirrors, by Dan Baum; Little, Brown and Co., 396 
pages. $14.95. Extensively researched account of the modem “war on 
drugs.” Documents each escalation in the war on drugs over the past 
thirty years, interviews the policy makers and those with first hand 
experience at all levels of the “drug war.” Crucial reading for anyone 

interested in understanding how the war on drags got toi 

where it is today. 1 02 1 

Prison Masculinities, edited by Don Sabo, Terry Kupers and Willie 
London, Temple Univ. Press, 296 pages. $24.95. Explores how prisons minor 
the worst aspects of society-wide gender relations. Includes essays by activists, 
academics, and prisoners. Includes an essay by Angela Davis exploring the 

roots of the prison system and the current expansion of correc-i 

tions into the "prison-industrial complex." 1 039 

Prison Madness: The Mental Health Crisis Behind Bars and What 
We Must Do About It, by Teny Kupers; Jossey Bass, 245 pages. 
Hardback only. $25.00. Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons and jails. Covers all aspects of 
mental illness, prison rape, racism, negative effects of longi 
term isolation in control units and much more. 1003 
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Buy Your Copy Today! 


Due to budget outs, if 
you don't buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your copies 
today to make sure 
you have the hands- 
on help 
you need! 

Oceana 
Publications, Inc. 

v J 



Know Your Rights! Get The Hands-On Guides 

~ That Have Helped Thousands 


Prisoners’ Self-Help Litigation Manual, 3rd Edition us$32.95 


Many grievances of prisoners can be remedied without the assistance of a lawyer. Written by John 
Boston and Daniel Manville, this valuable publication includes an outline of Feder al and State legal sys- 
tems and relevant terminology’. This essential resource will help you to under stand your rights, and will 
present possible remedies. 

This publication includes: 

• Conditions of Confinement • Civil Liberties in Prison • Equal Protection of the Laws 

• Procedur al Due Process • Litigation • Pre-Trial Detainees 5 Rights • Action, Defenses and Relief 

• Legal Research and Writing 


Introduction to the Legal System of the United States ; t jss29.su 


This publication will help you to understand the fundamental principles of the United States legal sys- 
tem. Written by E. Allan Farnsworth, Professor of Law at Columbia LTniversity School of Law, this text 
has been required introductory reading in law schools for nearly 20 years. 

You receive coverage on: 

• Historical Background • Legal Education • Legal Profession • The Judicial System • Statutes 

• Secondary Authority Classification • Pr ocedure • Private Law • Public Law 


Brief Writing and Oral Argument, 8th Edition us$35.00 


This text provides guidance on the art of preparing oral and written arguments, and explains how to be 
effective and persuasive in court. One of the authors has more than twenty years of experience as a trial 
judge in the U.S. Courts of Appeals, and in this book he shares the secrets to success. 

This book includes current explanations relating to Courts of Appeals including: 

• Function • Structure • Procedures • Rules of Court • Standards of Review 

• Citing Laws in Your Arguments 


Detach this form and send payment ( Check, Money Order or Credit Card) in an emelope to: 

Oceana Publications • 75 Main Street • Dobbs Ferry, N.Y. 10522-1601 


□ Prisoners' Self-Help Litigation Manual, US$32.95 


0 - 379 - 21212-9 


□ Introduction to the Legal System of the United States, US$29.50 


0 - 379 - 21373-7 


□ Brief Writing and Oral Argument, 8th Edition, US$35.00 


0 - 379 - 20427-4 




Prisoners Receive FREE Shipping and Handling - Please Do Not Send Cash 
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Prisoners, Politics, Money and the Census 

by Gary Hunter 


I t’s a standing joke that the Texas 
economy has been grounded in 
the 3 C’s: cattle, crude, and convicts. But 
while Texas gets most of the publicity 
for its massive prison build-up, the hu- 
man-warehousing trend is literally 
sweeping the countryside — and it is ex- 
tremely profitable. Colorado, Kentucky, 
Georgia, and Virginia have joined Texas, 
New York, and California in using pris- 
ons as tools to bolster small-town 
economies. 

In census year 2000, Minnesota pris- 
oners were paid $1 apiece just for filling 
out the census form. Wardens from the 
state’s eight prisons unanimously ap- 
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proved the measure in an effort to achieve 
the goal of 90 percent participation set by 
the Census Bureau. Tom Beaver, who was 
in charge of coordinating data collection 
in six states, said that the idea of paying 
prisoners was “unique to Minnesota.” 

Prison officials were quick to point 
out that the money does not come from 
taxpayers. Prisoners were paid from a fund 
set aside to buy recreation equipment. 
Revenue for the canteen is generated from 
prisoner payroll deductions. Jim Bruton, 
warden of Oak Park Heights prison said, 
“It seems to be a fair way to do it and not 
spend taxpayer money.” 

Why is so much attention being given 
to getting prisoners on the census? David 
Larson, ombudsman for corrections in 
Minnesota, insists that “[the] census is 
an important tool that will give corrections 
officials an opportunity to plan for more 
effective programming to meet the unique 
needs of groups in the prisons. The cen- 
sus will have a tremendous impact,” he 
said. Larson points out that the prison 
census initiative could benefit the state’s 
Indian population and people of color who 
might otherwise go under-represented. 
However, a closer look reveals that the pre- 
occupation with counting prisoners has 
more to do with helping local communi- 
ties than it does with helping prisoners. 
Studies have shown that because census 
counts add population numbers to the 
community where the prison is located, 
more and more incarcerated inner-city resi- 
dents are being used to bolster the coffers 
of rural America. More prisoners means 
more jobs, more government money and 
more political power. 


The extinc tion of the family farm and 
an absence of manufacturing jobs have 
left many rural towns bereft of any source 
of income. Consequently, prisons, which 
were once eschewed, have now become 
a boon for many small towns. Cheap land 
and willing residents make these isolated 
communities the perfect place for this 
country’s growing number of human ware- 
houses. 

Benefits 

The list of benefits from census re- 
ports is virtually inexhaustible. Census 
numbers determine such things as high- 
way funding, fire-stations, hospitals, 
medicaid, foster care, rehab-services, 
schools, and parks just to name a few. 
Most of these benefits are never seen or 
used by prisoners. Prisoners are a lucra- 
tive commodity in the census game. 
Towns all over the U.S. compete heavily 
to have prisons built nearby. Others sim- 
ply expand their borders to annex existing 
prisons. A prison built in Thompson, Illi- 
nois more than quadrupled the town’s 538 
population and garnered over $180,000 
from state programs. 

According to Thompson’s mayor 
Merrie Jo Enloe the prison is a godsend. 
“A lot of factories in our area are cutting 
back. People are losing their jobs, so 
we’re hoping we’ll be able to provide a 
place for them to work.” Vienna and 
Shawnee Correctional Centers, in 
Johnson County, 1L, holds 2,995 prison- 
ers, 25 percent of the county population. 
The prison’s population provides the 
county with about $1.5 million in govern- 
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ment funds. This is nearly half of the 
county’s $3.4 million annual budget. 

In 1999, Arizona passed a law that 
expanded the ability of small communi- 
ties to annex prisons. The law set off a 
heated competition between the towns 
of Gila and Buckeye for the right to annex 
a prison that was “sitting in the middle of 
nowhere.” That’s the description of the 
prison given by Joe Blanton, town man- 
ager of Buckeye, who eventually won the 
competition. The victory made Buckeye 
$285 apiece from their newly adopted resi- 
dents - a total of $1.3 million in 
government revenue. 

State officials are quick to tout 
the benefits of building prisons in 
economically depressed communities. 
Government aid, indigent medical care, 
energy assistance, and revenue sharing 
are just some of the selling points. Couple 
that with the fact that the very people 
responsible for securing the added ben- 
efits won’t be using any of them and 
towns are literally left with a something- 
for-nothing scenario. “It’s one of the 
sidebar selling points of a prison, espe- 
cially if the community is small,” points 
outNickHowell. Illinois DOC spokesman. 
“If it’s a small community, you can really 
make out,” he said. 

Few towns have made out better 
than Malone, New York. Malone is near 
the Adirondack Mountains, fifteen miles 
from the Canadian border. This once dy- 
ing town now has new life courtesy of 
the New York penal system. “We’ve ben- 
efited from somebody else’s mistakes,” 
said Malone’s Police Chief Gerald Moll. 
Employment is up, business has grown, 
and real estate values have risen. And 
when the census data rolls in, so will state 
and federal dollars. 

Residents of Malone did not imme- 
diately embrace the idea of becoming a 
prison town. Molly McKee was president 
of the local Chamber of Commerce when 
the idea was introduced. “I thought: a 
prison. Ugh,” she said. But by the time 
Franklin Correctional opened in 1986, the 
town and Molly thought it was a “great 
idea.” In 1988 they opened Barehill Cor- 
rectional and Upstate Correctional, a 
“supermax” prison, joined the community 
in 1999. 


Malone now hosts about 5,000 pris- 
oners. The town is now also sporting a 
new furniture assembly plant, a new tex- 
tile firm, new pharmacies, discount stores, 
and fast-food restaurants. The local hos- 
pital has added a new dialysis unit and 
cancer treatment center. And of course 
no upwardly mobile town would be com- 
plete without its newly expanded 36-hole 
golf course. 

With an annual payroll of $67 mil- 
lion, Malone has literally lifted itself from 
the dung-heap on the shoulders of pris- 
oners. It’s 7 percent unemployment is the 
lowest it’s been since 1975. 

Locating prisons in small towns is a 
relatively recent phenomenon. According 
to Calvin Beale, senior demographer for 
the U.S. Dept, of Agriculture’s Economic 
Research Service, “there’s a symbiotic 
relationship between rural communities 
and prisons. The counties want the em- 
ployment and the state can let them bid. 
It really has become a widespread phe- 
nomenon in the last 20 years. “Roughly 
speaking, you’ll have 10 jobs for every 
30 or so prisoners. So if you have a prison 
come in with 1,400 prisoners your prob- 
ably going to get 400 jobs out of that, 
and in a rural setting that’s a lot of jobs. 
So they welcome these jobs and they bid 
for them.” 

Race & Power 

Unfortunately, one community’s gain 
is another’s loss. The majority of prisons 
over the last ten years have been built in 
rural towns, predominantly white. How- 
ever, since the 1980’s, the war on drugs 
has filled prisons with low-income minori- 
ties, predominantly black. Consequently, 
impoverished urban areas are losing mil- 
lions of dollars in government funds as 
well as crucial political influence. 

In 1980, census counts for Pickaway 
County Ohio showed a black population 
of 1 .3 percent, a total of less than 600. By 
1990 the figures rose to 6.3 percent and 
3,000 respectively. By April 2000, 
Pickaway County boasted a black popu- 
lation of 10.5 percent. 

Pickaway County Commissioner 
Ruth Neff said, “I suppose we pick up 
additional grants because of having more 
blacks and Hispanics. We benefit by it, 
but there are extra costs too.” By extra 
costs Neff refers to the occasional need 
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to prosecute a prisoner who commits a 
crime in prison and the wear and tear on 
county roads by prison traffic. “It’s prob- 
ably a wash,” she says. 

Sixty-five percent of the nation’s 
prison population is either black or Latino. 
Locating these unwilling residents in 
small, predominantly white, Republican 
towns, fundamentally shifts the balance 
of political power through the redistrict- 
ing process. “It’s not just that the federal 
money follows these men out of their 
community and into the community in 
which they are temporarily incarcerated,” 
said Harvard Law professor Lani Guinier. 
“It’s political power that follows these 
men out.” 

A 1 980 report by the Community Jus- 
tice Center showed that 75 percent of New 
York’s prisoners come from just 7 New 
York City neighborhoods and 89 percent 
of New York state prisoners are locked 
up in isolated, rural areas of the state. The 
report points out that the current system 
shifts power and funds “from low-income, 
inner-city neighborhoods of color to 
white, rural upstate areas.” This means 
that already under-addressed issues of 
poverty and substance abuse will be ne- 
glected even more in a population already 
targeted for failure. 

Eddie Ellis, president of the Center 
says, the current census process is “an 
ill-conceived way of proportioning fed- 
eral dollars. The policy needs to be 
rethought so that money can go to where 
it’s needed most. We tried to identify what 
was taking place in these seven commu- 
nities to account for why the numbers 
are so disproportionate. We formulated 
they were the poorest of the poor,” said 
Ellis. “You take any social indicator — 
high school dropout rate, teen pregnancy, 
abandoned buildings, drug addiction, 
percentage of uncertified teachers — they 
were the lowest in every single indica- 
tor.” 

Other critics point out that the prac- 
tice is reminiscent of the slavery clause 
in the original version of the U.S. Consti- 
tution. “Allowing white, rural districts to 
claim urban black prisoners as residents 
for purposes of representation resembles 
the old three-fifths clause (of the Consti- 
tution) that allowed the South extra 
representation for its slaves — extra rep- 
resentation that perpetuated slavery until 
the Civil War,” said Peter Wagner, a law 
student at Western New England College. 


The clause counted slaves as three-fifths 
of a person for purposes of political rep- 
resentation to vote. Since prisoners can’t 
vote in 48 states, and have no political 
voice in the towns where they are 
counted, the parallel is strikingly similar. 

In terms of the redistricting process, 
it results in a net loss for urban areas and 
a net gain in rural areas,” said David 
Bositis, chairman of the Joint Center for 
Political and Economic Studies. Price 
Waterhouse Coopers estimates that a 
community could lose as much as $3,391 
over a ten year period for every uncounted 
individual. 

In a case study, Wagner showed how 
four Republican senators had acquired 
nearly half of all New York’s state pris- 
ons. [See last month’s PLN cover story.] 
Without those prisons these same sena- 
tors would have to reconfigure their 
districts in such a way that would dimin- 
ish the Republican electorate in districts 
close to New York City. Counting prison- 
ers in their districts of origin would not 
only diminish Republican power, it would 
possibly even increase Democratic rep- 
resentation in the House and Senate by 
two seats. Critics cite pork-barrel politics 
and racial bias as the reason why 38 New 
York prisons have been built in isolated 
rural towns since 1982. The four Republi- 
can senators deny these allegations. 
They say that these areas are where land 
is cheapest and it’s just good business. 

Taren Stinebrickner-Kauffman, a 
math major at Duke University, observed 
a similar phenomenon in Florida. Most 
state prisoners originally resided in coun- 
ties that voted for A1 Gore in 2000 but are 
currently incarcerated in counties that 
voted for George W. Bush. Gulf County, 
a Republican stronghold with a popula- 
tion of 1 3 , 332 has only incarcerated 8 1 of 
its own residents. However, it is home to 
2,574 prisoners. The county is part of a 
district that has 9 prisons and 8,443 pris- 
oners. 

Gulf County Representative Bev 
Kilmer admits, “we worked hard to get 
these facilities here in our district. I repre- 
sent a very rural part of Florida and the 
economy is very slow here. A lot of busi- 
nesses don’t want to move their 
operations to this part of Florida.” 

Gulf County Commissioner Nathan 
Peters disagrees. Peters, who is black, is 
one of several commissioners who has 
ignored orders by the state Attorney Gen- 


eral that counties include prisoners in its 
redistricting process. “They don’t pay 
taxes, they don’t have a right to vote, there 
is no reason to count them,” he says. His 
position has led to some political in- fight- 
ing. Commissioner Billy E. Traylor, who 
is white, wanted prisoners counted since 
his district included a prison. Traylor said 
Peters is afraid that the inclusion would 
cause white voters to spill over into his 
district. Peters said Traylor just wanted 
the benefits of a non- voting constituency. 

The policy has met resistance in 
other states as well. Some counties in 
Colorado require commissioners to live 
in the districts they represent. Including 
prisoners would literally create “prison” 
districts without representation. How- 
ever, the absurdity of the situation is best 
illustrated in Louisiana where counting 
prisoners woidd have left Iberville Parish 
with only two eligible voters, both Asian. 

Even in Malone, NY, with all its pros- 
perity, there are reservations. Candid 
conversations with some residents reveal 
an underlying concern that prisoner’s 
families (virtually all minorities) might 
eventually decide to settle in town instead 
of just coming to visit. According to three 
middle aged residents the only black that 
ever lived in Malone was a deaf-mute nick- 
named Snowball. “When you have a small 
community and suddenly have that infil- 
tration from outside, issues of diversity 
come,” said Police Chief Moll. Clearly, at 
least a few of the Malone residents are 
concerned that the situation might 
“Snowball.” 

Inflated Populations 

Not surprisingly, however, the bot- 
tom line is always money. Albany, New 
York is a perfect example of how benefits 
are usurped from their intended targets 
by inflating population figures. When 
Coxsackie prison increased the popula- 
tion of the town by over 30 percent the 
census calculated the wages of prison- 
ers into the average income for Albany 
residents. Prisoners make between zero 
and $3,000 per year. The tabulation low- 
ered Albany’s average income enough to 
qualify the town for federal assistance. 
So on top of jobs, businesses and other 
fringe benefits the town receives from the 
prison, they also receive federal money 
based on blurred statistics-money that 
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would otherwise go to poor urban neigh- 
borhoods. 

Three Oklahoma towns, Cushing, 
Hinton, and Watonga, have bolstered 
their populations over 80 percent by add- 
ing prisons. Prisons literally put Texas 
towns like Gatesville, Huntsville, Beeville, 
and Palestine on the map. A recent study 
has shown how the prison craze is sweep- 
ing across small-town U.S.A. 

Below is a list of prison towns and 
the portion of their populations made up 
of prisoners: 

> Florence, Arizona: 69.47% 

> Gatesville, Texas: 58.37% 

> Avenal, California: 44.67% 

> Ionia, Michigan 41.67% 

> Tehachapi, California: 40.7% 

> Union Township, Ohio: 38.77% 

> Susanville, California: 35.27% 

> Midgeville, Georgia 34.67% 

> Malone, New York: 34.57% 

r Corcoran, California: 34.7% 

This list only includes towns with a 

population above 10,000 residents. Many 
towns like Beeville, Texas and Florence, 


Colorado did not even make the study. 
Almost 60 percent of the population of 
Beevile is behind bars. Florence has a 
regular population of 5,224 and a prison 
population of 11,830, which means that 
almost 70 percent of its population are 
prisoners. 

Rep. Lamar Lemmons (D-Detroit), a 
proponent of census reform, says “Prison 
is not a residence, it is a condition.” He 
insists that allocating funds to a 
prisoner’s city of origin would be fairer 
than the current system. The five prisons 
built in Ionia, MI raised the town’s recre- 
ation budget from $10,000 in 1989 to 
$589,000 by census 2000. 

States like Wisconsin, Wyoming, 
Hawaii, and Connecticut are also clamor- 
ing for census reform. Hawaii houses its 
excess prisoners in New Mexico and 
Wyoming sends many of its prisoners to 
Texas. Projected losses for Connecticut 
is $2.8 million over the next ten years be- 
cause it will not be allowed to count the 
477 prisoners it houses in Virginia. Addi- 
tionally, Connecticut pays Virginia $11 
million annually to house those prison- 
ers. “To me, it’s very frustrating,” said 
Connecticut State Secretary Susan 


Bysiewicz. “Our state is paying thousands 
of dollars to house prisoners out of state 
and we cannot count them in our own 
state ... Federal funds are critical to Con- 
necticut,” she says. 

So far Congress does not seem 
ready to change its policy and no help 
is coming from the Census Bureau. 
Kirby Posey, a survey statistician for 
the U.S. Census Bureau said “We in- 
clude inmates in the per capita income 
figure, and we release those statistics. 
We can’t control how they are used.” 
Kenneth Prewitt, Director of the Cen- 
sus Bureau adds, “If Congress wanted 
to change the rules for the prison popu- 
lation, we could do it. But we would 
never do it on our own.” 

Feeding Frenzy 

Current methods of gathering cen- 
sus data have created something of a 
feeding frenzy between States. The Cen- 
sus Bureau’s current definition of 
residence is so flexible that States liter- 
ally count anyone who happens to be 
around at the time. Sailors docked in port. 
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circus performers in town for a week, and 
even R.V. travelers are all fair game for 
census counters. Permanent addresses 
and voting residence are not an issue. 
Consequently, prisoners have become an 
extremely valuable commodity. 

She also points out that when “these 
prisoners finish paying their debt to so- 
ciety, most likely they will be back in our 
State and they will be consumers of all 
the services these Federal funds will be 
used for.” 

Losing its prisoner count has politi- 
cal consequences as well. Diminished 
population counts based on the 2000 cen- 
sus place Connecticut in danger of losing 
a Congressional seat, a fate which they 
narrowly escaped in 1990. Connecticut 
officials are so concerned about their 
census figures that census counters 
brought forms to State prisons in 37 dif- 
ferent languages. 

Mark Green, U.S. Rep. (R- Wiscon- 
sin) voices similar concerns about 
Wisconsin prisoners. Wisconsin 
houses over 4,000 prisoners in other 
States. Green estimates that the State 
currently loses between $5 million and 
$8 million a year in Federal funding. 
This does not take into account what 
the State pays to keep them elsewhere. 
He proposed legislation to Congress 
that would count prisoners housed out 
of state as Wisconsin residents. “They 
have to come back to Wisconsin to fin- 
ish their sentences; we’re paying the 
cost for them; we’re liable for them; 
and they began in Wisconsin. I think 
there is a very serious logical argument 
on our side here.” Green is also wor- 
ried that not being allowed to count 
out of state prisoners could also cost 
Wisconsin a congressional seat. 

Conversely, the small town of Sayre, 
Oklahoma has been revitalized by its new 
CCA built prison. The prison pays 
S41 1,000 in property taxes, $2.5 million in 
goods and services, and $7 million in 
wages annually. All 1 ,440 prisoners are 
from Wisconsin. 

At the time of the 2000 census, Flo- 
rence, Arizona had just over 16,000 
residents, almost 12,000 of which were 
prisoners. State and Federal funding vir- 
tually doubled the revenue generated by 
the town’s local taxes. Florence has even 
adopted the image of a guard tower and 
prison wall as its town seal. One can al- 
most see a teardrop tattooed beneath the 


eye of prison employees for every five 
years of service. 

Voices of Reason 

Some have questioned the ethics of 
current sentencing laws. Certain lawmak- 
ers are intent on maintaining antiquated 
and discriminatory statutes for their small- 
town constituents who literally survive 
on their prison populations. In New York, 
Rockerfeller drug laws are nothing short 
of draconian. Based on statutes enacted 
in the 1970’s, first-time drug offenders can 
be given up to 15-year sentences. Reform 
advocates have pushed for change but 
in spite of much negative publicity the 
legislature refuses to address the issue. 

The Correction Association of New 
York co-sponsored a report in 2000 that 
addressed the intimate relationship be- 
tween New York’s fiscal policies and 
prison placement within the state. Robert 
Gangi, executive director of the Associa- 
tion said that legal reforms have been 
thwarted by “the vested interests that 
Republican state senators have in keep- 
ing the spigot flowing and keeping 
prisoners flowing into the system.” State 
Senator Ronald B. Stafford (R) is chair- 
man of the Senate Finance Committee. 
Twelve prisons are located in his district 
alone. Not surprisingly, Stafford refused 
to comment on the issue. 

Peter Wagner, New England College 
researcher and founder of the Prison 
Policy Initiative, addressed the New York 
Legislature and pointed out that New 
York presently incarcerates three times 
more people now than it did in 1980, 66 
percent of those prisoners come from New 
York City, and 100 percent of the prisons 
built since 1982 have been built upstate. 
Wagner noted that Senator Volker had 
managed to bolster his district popula- 
tion with prisons by 3.3 percent. Senator 
Stafford by 4.4 percent, and Assembly- 
man Orloffby 7.5 percent. 

Senator Volker joked easily about the 
situation. They “would never vote for me,” 
he told reporters of the 11,000 prisoners 
in his district. He claimed that in his home 
county of Wyoming, NY, which had more 
cows than people, he’d sooner take his 
chances with the cows. “They would be 
more likely to vote for me,” he said. 

The census form calls prisons, jail 
facilities, and detention centers “special 


places.” Prisoners also are aware of their 
special status and the special interest that 
surrounds them. 

In building C-4 of Lancaster prison 
in Los Angeles County CA, nearly half of 
the prisoners refused to fill out the cen- 
sus form. John Sebok, a guard at the 
Lancaster “special place” said that many 
prisoners who refused to participate were 
coerced by those around them. “They 
don’t want to look different,” he said. But 
some of the prisoners indicated that the 
source of their resistance ran deeper than 
Sebok suggested. 

A soft-spoken Eddie Walker respect- 
fully declined the opportunity to 
participate in the census claiming that 
much of the information “can be collected 
from our files.” Walker maintains he is in- 
nocent of attempted murder charges and 
that he was framed by Los Angeles po- 
lice. “It’s hard to want to help when 
they’re not helping me,” he said. Another 
prisoner put it more bluntly; “I don’t give 
a damn about the government,” he said. 
Daemon Edwards said, “It [revenue from 
census data] should go to families and 
children. Not building new prisons. ”(sic) 

Jana Schroeder, an Ohio prison ac- 
tivist, shares Edwards’ sentiment when 
addressing prison build-up in her own 
state. “They [prison towns] might be able 
to put more money into their local pro- 
grams, but it wouldn’t in any way benefit 
the inmate populations. If you’re going 
to get money for bodies, you should 
spend it on the bodies that are there.” 

But few are feeling guilty about their 
new found source of riches. Henry 
Raush, mayor of Coxsackie said, “from a 
selfish point of view, hey, whatever 
works. I’m not about to set out and 
change it if it helps us.” Statistics indi- 
cate that by 2005 the prison population 
will exceed 2.3 million. With money like 
that at stake, it doesn’t take a rocket sci- 
entist to figure out that Los Angeles 
County will get it’s prisoners counted, 
with or without their cooperation. | 

Sources: Associated Press, Bloomberg 
News, Boston Globe, Chicago Tribune, 
Corrections Professional, Dayton Daily 
News, Harper s Magazine, Los Angeles 
Times, Michigan Citizen, New York Times, 
Newhouse News Service, Prison Policy 
Initiative, The Record (NJ), Salt Lake 
Tribune, Star Tribune, Wall Street Jour- 
nal, Washington Post 
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Supreme Court Holds No Immunity for Alabama Hitching Post 

by David M. Reutter 


T he U.S. Supreme Court has re- 
versed an Eleventh Circuit Court 
of Appeals ruling that held government 
officials are entitled for qualified immu- 
nity unless there exists previous case law 
that is “materially similar” to the facts at 
issue. The Supreme Court held that there 
need only exist cases that give officials a 
“fair and clear warning” that their con- 
duct violates the constitution, and when 
such cases exist the officials are not en- 
titled to qualified immunity. 

In 1995, Alabama was the only state 
that followed the practice of chaining its 
prisoners together on outside work 
squads. The Alabama Department of 
Corrections (ADOC) was also the only 
prison system in the nation that permit- 
ted use of “hitching post” to punish its 
prisoners for misbehavior or refusing to 
work on the chain gang. The hitching 
post is a horizontal bar that is 45 to 57 
inches from the ground, and prisoners 
were to be handcuffed on the bar at face 
level. Over long periods of time from be- 
ing hitched, a strain on the muscles would 
result from having to stand for so long 
and arms raised in a stationary position. 
In addition, prisoners would endure ex- 
posure to sunburn, dehydration, muscle 
aches, and substantial pain from the metal 
handcuffs becoming heated by the sun. 

On May 11, 1995, prisoner Larry 
Hope was working on the chain gang near 
an interstate highway when he got into 
an argument with another prisoner. Both 
men were taken back to Limestone prison 
and hitched. Two hours later, Hope was 
released when a guard captain determined 
the other prisoner caused the altercation. 
While hitched, Hope was offered bath- 
room breaks and water every 15 minutes. 

On June 7, 1995, Hope took a nap on 
the ride to the chain gang’s work site. 
After being less than prompt about re- 
sponding to a guard’s order to get off the 
bus, an exchange of vulgar remarks led to 
a wrestling match between Hope and four 
guards. Once he was subdued and shack- 
led, Hope was taken back to Limestone 
and hitched. This time, Hope was hitched 
to the post for seven hours. During this 
stint, he was given no bathroom breaks, 
and he was given water only once or 
twice. At one point, while Hope was be- 
ing sunburnt because he was forced to 


take his shirt off before being hitched, a 
guard taunted Hope about his thirst. The 
guard “first gave water to some dogs, then 
brought the water cooler closer to [Hope], 
removed its lid, and kicked the cooler over, 
spilling the water onto the ground.” Hope 
then sued the three guards involved in 
his two hitching stints. 

The District Court, without deciding 
whether use of the hitching post violated 
the Eighth Amendment, held the guards 
were entitled to qualified immunity. On 
appeal, the Eleventh Circuit held that 
“cuffing an inmate to a hitching post for 
a period of time extending past that re- 
quired to address an immediate danger or 
threat is a violation of the Eighth Amend- 
ment. However, the Court affirmed the 
grant of qualified immunity by holding 
“the federal law by which the government 
officials conduct should be evaluated 
must be pre-existing, obvious, and man- 
datory and established not by 
‘abstractions,’ but by cases that are ‘ma- 
terially similar’ to the facts in the case in 
front of us.” The Court then held that its 
previous precedents were not “materially 
similar” to Hope’s situation. Hope v. 
Pelzer, 240 F. 3d 975 (1 1 th Cir. 2001 ).[PLN, 
April 2002], 

in granting certiorari, the Supreme 
Court limited its review to the question of 
whether the Eleventh Circuit’s narrow 
view of qualified immunity law comported 
with its holding in United States v. Lanier, 
520 U. S. 259 ( 1 997). The Court had previ- 
ously held that qualified immunity 
operates “to ensure that before they are 
subject to suit, officers are on notice their 
conduct is unlawful.” A constitutional 
right, in order to be clearly established, 
“must be sufficiently clear that a reason- 
able official would understand that what 
he is doing violates that right. That is 
not to say that an official’s action is pro- 
tected unless the very question has 
previously been held unlawful, but it is 
to say that in light of pre-existing law the 
unlawfulness must be apparent.” 

in Lanier the Court applied the same 
standard of fair notice to defendants 
charged with criminal violations under 18 
U.S.C. § 242, which is the statute that 
makes it a criminal offense to deprive a 
person of their constitutional rights, as 
that used for qualified immunity in 42 


U.S.C. §1983 actions. Lanier held that 
general statements of law are capable of 
giving fair and clear warning of unconsti- 
tutionality, even though “the very action 
in question has not previously been held 
unlawful”. Therefore, the Lanier Court 
“expressly rejected a requirement that 
previous cases be fundamentally similar.” 
In Hope’s case, the Court held that, “Al- 
though earlier cases involving 
‘fundamentally similar’ facts can provide 
especially strong support for a conclu- 
sion the law is clearly established, they 
are not necessary to such a finding. The 
same is true of cases with ‘materially simi- 
lar’ facts.” Accordingly, the Eleventh 
Circuit should have asked, “whether the 
state of the law in 1 995 gave respondents 
warning that their alleged treatment of 
Hope was unconstitutional.” 

In turning to that question, the Court 
found that the guards had a fair and clear 
warning that their actions were unconsti- 
tutional. in Gates v. Collier, 501 F. 2d 
1291 (5 th Cir. 1974) the practice of hand- 
cuffing prisoners to fences and cell bars 
for long periods was condemned by the 
Court. This case was precedent for the 
Eleventh C ircuit, for when that Court was 
created in 1981 it adopted all prior Fifth 
Circuit decisions as precedent. The 
United States, in its Amicus Curiea brief, 
stated that in light of Gates no reason- 
able officer could reasonably believe use 
of the hitching post was constitutional. 
Additionally, in Ort v. White, 913 F. 3d 318 
(1 1 th Cir. 1987) the Court condemned de- 
priving prisoners water as punishment. 
Moreover, a report to the ADOC from the 
U.S. Department of Justice found prison- 
ers were being hitched for trivial offenses, 
and there was no peneological justifica- 
tion in using the hitching post as 
punishment. 

The Court found that the “cruelty 
inherent in this practice should have pro- 
vided respondents of some notice that 
their alleged conduct violated Hope’s 
constitutional protection against cruel 
and unusual punishment.” Use of the 
hitching post treated Hope “in a way an- 
tithetical to human dignity, he was hitched 
to a post for an extended period of time in 
a position that was painful, and under cir- 
cumstances that were both degrading and 
dangerous.” The Court flatly rejected the 
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ADOC’s position that Hope could have 
been unhitched if he had requested to 
go back to work in the chain gang, as 
this “wanton punishment was not done 
of necessity, but as punishment” for mis- 
behavior, unrelated to his willingness to 
work. 

The Court, therefore, held the guards 
were not entitled to qualified immunity 
as they had fair and clear warning their 
acts violated Hope’s Eighth Amendment 
rights. PLN notes that qualified immu- 
nity only applies when seeking monetary 
damages; it does not apply to equitable 
relief. Additionally, still unresolved and 
not at issue in this case, is a split among 
the circuit courts of appeal as to whether 
qualified immunity even applies to Eight 
Amendment cases. 

Significantly, Justice Thomas does 
not believe the Eighth Amendment ever 
applies to prisoners. He also cried in dis- 
sent in this case that, “Qualified immunity 


jurisprudence has been turned on its 
head.” This conclusion was based upon 
Thomas’ view that the Court’s opinion is 
based on “facts not alleged in the com- 
plaint, law not clearly established, and its 
own subjective views on appropriate 
methods of prison disciplines.” Thomas 
argued that Hope failed to allege facts 
against two of the guards to show they 
were involved in the June 7 incident, 
and that the other guard did nothing 
but attach Hope to the hitching post. 
Thomas also asserted that the law was 
not clearly established because of a 
Northern Alabama District Court’s or- 
der, filed a year prior to Hope’s case, 
that rejected another prisoner’s chal- 
lenge to the hitching post. However, 
the only thing that has been turned on 
its head in this case is the Eleventh 
Circuit’s narrow view of qualified im- 
munity jurisprudence. See: Hope v. 
Pelzer, 122 S.Ct. 2508 (2002). ■ 


Attorney Ghost Writing Must Be Disclosed 


T he Tenth Circuit has held that 
participation by an attorney in 
drafting otherwise pro se appellate briefs 
is per se substantial legal assistance and 
must be acknowledged by the attorney’s 
signature. The case arose as a 
landowner’s dispute wherein Arthur 
Duran sued Dean Carris claiming Carris’ 
land development actions violated the 
RICO Act. The District Court granted 
Carris’ motion to dismiss. On appeal, the 
Tenth Circuit upheld the dismissal and 
addressed Carris’ request for sanctions 
that alleged that Duran’s pro se brief was 
actually ghostwritten by his former at- 
torney, Harry Snow. The Court issued an 
order to Duran and Snow to show cause 
why they should not be sanctioned and 
subsequently admonished Snow but did 
not impose sanctions. 

Noting the signature requirement of 
Fed.R.Civ.R 11(a), the Court found that 
Snow’s authoring of pleadings without 
signing them or entering an appearance 
for Duran was substantial legal assis- 
tance. This afforded Duran the benefit of 
the liberal construction afforded pro se 
litigants while shielding Snow from ac- 
countability for his actions. 

The Court also quoted at length from 
a recent law review article which found 
that the “failure to disclose ghostwriting 
assistance to courts and opposing par- 
ties amounts to a failure to ‘disclose a 
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material fact to a tribunal when disclosure 
is necessary to avoid assisting a criminal 
or fraudulent act by a client,’ which is pro- 
hibited by Model Rule 3.3.” The quoted 
article also stated that undisclosed ghost- 
writing might also qualify as professional 
misconduct prohibited under Model Rules 
8.4(c) and (d). 

The Court held that non-disclosure 
of the ghostwriting constituted a misrep- 
resentation to the Court by a litigant and 
an attorney. To provide some guidance 
on what actually amounts to “substan- 
tial” assistance, the Court held that the 
participation by an attorney in drafting 
an appellate brief is per se substantial and 
must be acknowledged by the signature 
of the attorney involved. Agreeing with 
the New York City Bar, it was further held 
that an attorney must refuse ghosting 
writing assistance unless the client com- 
mits to disclosing the assistance. 

This case, and others like it in the 
lower courts (e.g. Montana, Kansas, 
Maine) may have a substantial impact on 
states that have eliminated prisoner law 
libraries and use attorneys to ghostwrite 
pleadings. See: Duran v. Carris, 238 F.3d 
1268 (10th Cir. 2001) and John C. 
Rothermich, “Ethical and Procedural Im- 
plications of ‘Ghostwriting’ for Pro Se 
Litigants: Toward Increased Access to 
Civil Justice,” 67 Fordham L.Rev. 2687 
(1999). ■ 
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The Parents’ Project 

Advocacy for Incarcerated Fathers: What’s Missing? 

Denise Johnston & Michael Carlin 


T.L. had a son with a woman who 
lived in another part of his home state. 
He had little contact with the woman af- 
ter the baby s birth, and never met her 
family. When his son was 3 months of 
age, T.L. was arrested. Two years later, 
facing a life sentence, T.L. has attempted 
to write and call the boy’s mother with- 
out success. There is no one by her name 
living in the city’ where they met. 

I.G. was sentenced to 10 years in a 
state prison; their mother refused to 
bring his children to the prison to visit, 
but I.G. had weekly telephone calls with 
his daughters. Then, during the second 
year of his sentence, I.G.’s daughters and 
their mother moved to another part of 
the country without leaving a forward- 
ing address. I.G. wants to see his 
daughters or at least talk to them on the 
phone, but he doesn ’t know how to find 
them. 

I n 1990, the Center for Children of 
Incarcerated Parents created the 
Child Custody Advocacy Services 
[CH1CAS] Project to help the families of 
prisoners retain custody of their children. 
We assumed that the greatest child cus- 
tody problem facing incarcerated parents 
was loss of their children to the child 
welfare system, and during the first 5 
years of the project this was true of 
CH1CAS clients. During the period 1990- 
95, a total of 70% had active cases in the 
Juvenile Dependency Court, compared to 
15% with cases in Family Court and 15% 
who had child custody problems without 
court involvement. At the time of this 
study, 76% of incarcerated CHICAS cli- 
ents were moms and 24% were dads. 

Now, eight years later, our CHICAS 
caseload looks very different. Almost all 
CHICAS clients (about 80%) are incar- 
cerated fathers. Very few have children 
in the foster care system. While some 
want help getting their rights to visita- 
tion with their kids enforced, and others 
want to challenge their children’s current 
placement and custody status, the great 
majority of these dads don’t know where 
their children are and want help in locat- 
ing them. 


This information is consistent with 
the results of the large-scale federal study 
of incarcerated parents published by the 
US Department of Justice in August, 2000. 
That study found that than one in five 
imprisoned fathers had no contact what- 
soever with their children. 

Fathers Without Children 

Without knowledge of where one’s 
children are, who they are and how they 
are doing, parenthood issues become 
particularly challenging. The emotions 
that fathers feel in these circumstances — 
anger, grief, guilt, shame, sorrow and 
anxiety — are hard to manage. Our experi- 
ence has been that fathers will usually 
react to this situation in one of three ways: 

Fathers may become motivated to 
seek out assistance in finding their chil- 
dren. Very few prisoners have the 
resources to pay to locate their children. 
Among the rest, only a small group of 
incarcerated fathers will work their way 
through a well-worn series of steps in 
seeking their children. This experience 
has been described by Mike Carlin (Fam- 
ily & Corrections Network Report, 2001) 
and includes requesting assistance from 
the courts, the public social services, 
prison personnel, prison legal aid agen- 
cies, and community programs serving 
prisoners. But none of these entities is 
funded or trained to find missing persons, 
and requests to them almost never pro- 
duce results. Only a few dads in this group 
will persevere until they hook up with an 
agency that formally provides assistance 
in locating prisoners’ children at no 
charge. 

P Fathers may deny the impor- 
tance of the issue. Locked into a static 
situation and deprived of the resources 
they need to find and learn to know their 
children, many fathers will psychologi- 
cally retreat from the issue of total 
separation from their children, denying 
its importance in their lives and the lives 
of their kids. This position contributes 
to the impression that male prisoners have 
limited interest in children, parenting and 
fatherhood. 


P Fathers may become over- 
whelmed by their feelings. Missing their 
children and unable to acquire the re- 
sources to find them, fathers may begin 
to feel powerless. In combination with 
the other feelings that loss produces, a 
sense of powerlessness as a father can 
compound the common situational stres- 
sors of prison that often lead to 
depression. Depressed fathers may with- 
draw and isolate, self-medicate and/or 
release their frustration through aggres- 
sion. 

The large numbers (over 150,000 on 
any given day) of imprisoned fathers who 
have no contact with their children sug- 
gests that this issue is an important one. 
If 400 of these men per year are finding 
their way to the Center for Children of 
Incarcerated Parents with circumstances 
like those of T.L. and I.C., there are un- 
doubtedly tens of thousands of others 
who have not found assistance. 

Assumptions About Fathers in 
Prison 

Several studies that have found that 
most post-conviction litigation by male 
prisoners addresses conditions of con- 
finement or appeals of criminal 
convictions, while most litigation by 
women prisoners concerns child custody 
and family law matters. These findings 
have supported the assumption that par- 
ent, child and fatherhood issues are not 
of great importance to male prisoners. 

Our experience in the CHICAS 
Project suggests other interpretations of 
this data. First, we believe that a large 
proportion of women prisoners with child 
custody issues have children in the fos- 
ter care system and are compelled by the 
dire consequences of involvement in that 
system to seek legal assistance; unlike 
foster care cases, termination of parental 
rights is not a potential consequence of 
most Family Law cases. Second, we be- 
lieve that many fathers in jail and prison 
do not seek legal assistance for child cus- 
tody issues because their primary 
issue — locating their children — is not 
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amenable to legal intervention. Third, we 
also believe that post-conviction litiga- 
tion patterns strongly reflect the 
availability of particular types of legal 
expertise in post-conviction projects; for 
example, out of the hundreds of post- 
conviction legal assistance programs at 
men’s correctional facilities, only a tiny 
minority employ attorneys with expertise 
in family law. 

Recommendations for 
Advocacy & Legal Assistance 
Services 

If these interpretations are correct, 
what kinds of basic services do incarcer- 
ated fathers need? These are some 
recommendations from the Center for 
Children of Incarcerated Parents: 

> Legal advocacy and assistance 
in the area of Family Law should be ac- 
cessible to incarcerated fathers. For 
example, such services should be located 
on-site at correctional facilities. 

> Advocacy services for incarcer- 
ated fathers should allow them to locate 
and make contact with their adult and 
minor children. Such services require 
staff with expertise in investigation, docu- 
mentary search skills, working with the 
child welfare and educational systems, 
family systems and family assessment. 

> Incarcerated fathers should be 
offered services that address parent- 
child separation, grief and loss of their 
children; without assistance in this area, 
many fathers will not even consider mak- 
ing use of legal advocacy and legal 
assistance services. 

> Parent programs in prison 
should not only address the ideal and 
rare situation in which fathers lived with 
all of their children prior to incarceration 
and will reunify with those children after 
release, but should also address pater- 
nal identity in the long-term or permanent 
absence of children. Prisoners who have 
no contact with their children are never- 
theless fathers, and fatherhood is still an 
integral part of their identity. | 

Denise Johnston is co-founder and Ex- 
ecutive Director of the Center for 
Children of Incarcerated Parents. 
Michael Carlin is a Program Associate 
of the Center and coordinates the 
FatherRight Project. 


From the Editor 

by Paul Wright 

S ubscribers should soon receive 
PLN’s annual fund-raiser mailing. 
If you can afford to make a donation to 
help sustain and expand PLN’s work, 
please do so. PLN relies almost exclu- 
sively on reader support to continue 
publishing. Subscriptions account for 
only a portion of the income needed to 
keep publishing. 

The past year has seen significant 
achievements by PLN, including the 
completion of our comprehensive index 
system and the publication of our new 
book Prison Nation by Routledge 
Press. With your support we can con- 
tinue our work. One project we are 
seeking funding for is to expand PLN’s 
size to 40 pages to bring readers still 
more news and information each month. 
Our fundraiser goal for this year is 
$35,000. Please donate what you can 
and don’t think that a small donation 
doesn’t help. They do and every little 
bit helps make a difference. 

PLN has been expanding its book 
selection. We now offer several new dic- 
tionaries, self help legal books and 
cutting edge critiques of the criminal jus- 
tice system, including several that we 
recently reviewed in PLN. Check out our 
book listings on pages 34-35 for more 
information on these exciting new titles. 
If you are looking for the perfect holiday 
gift for friends or loved ones consider 
giving the gift of knowledge. A gift of 
books or a subscription to PLN is a great 
way to both educate people about the 
reality of the criminal justice system and 
help support PLN. 

PLN is looking for volunteers who 
live in the Seattle area or who have mar- 
keting skills or are set up to do text 
scanning. Please contact our office if you 
can help. 

We are still accepting submissions 
to PLN’s logo contest. One thing partici- 
pants should bear in mind is we are 
looking for a logo which is simple and 
which will reproduce well in black and 
white. Think the Nike “swoosh” logo. 
Many submissions look fantastic but are 
too intricate, which would make repro- 
duction difficult, especially on a 
newsprint format. Enjoy this issue of PLN 
and encourage others to subscribe. | 
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100 Herricks Road 
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(800) 526-6670 
or (516) 741-5252 

Bronx Office 
Concourse Plaza 
220 East 161st Street 
Bronx, New York 10451 
(718) 537-6666 


LAW OFFICE 
OF 

ALAN S. CARMER 

SECTION 1983 
CIVIL RIGHTS 
LITIGATION 
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Did Your Claim Survive 
Summary Judgment? 
Send a copy of the Court’s 
decision to see if I can 
represent you at trial. 

PO Box 1773 

Champaign, IL 61824-1773 
(217) 356-3551 

(Sorry, I am unable to accept 
collect calls) 
www.carmerlaw.com 
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Michigan Visiting Ruling Upheld 


I n an opinion as strongly worded 
is the District Court opinion it re- 
viewed, the Sixth Circuit Court of Appeals 
has upheld a Federal District Court ruling 
striking down the Michigan Department 
of Corrections (DOC) severe visiting re- 
strictions as unconstitutional. PLN 
reported the District Court decision in the 
June 2002 issue. 

Michigan DOC, responding to explo- 
sive prison population growth and other 
perceived problems, severely restricted 
prison visiting in all DOC prisons. The 
restrictions, enacted in 1995, banned vis- 
its from all minor relatives of prisoners 
except children and grandchildren; 
banned all visits by prisoners’ children 
when parental rights had been terminated, 
whether termination was voluntary or in- 
voluntary; banned all visits by former 
prisoners except immediate family; re- 
quired that all visiting children be 
accompanied by a parent or legal guard- 
ian; and permanently banned all visits, 
excluding attorneys and clergy, for pris- 
oners who had two or more violations of 
DOC’s drug abuse policies. 

Prisoners challenged the ban under 
42U.S.C. §1983, claiming various consti- 
tutional violations. The DOC argued the 
ban applied only to contact visits and 
that prisoners have no absolute right to 
contact visits. The district court ruled for 
DOC, and the appeals court affirmed. 
Flowever, as the appeals court noted, 
“Subsequently, it turned out that the de- 
partment seriously misled us and was 
applying the regulations to all visits, con- 
tact and non-contact.” 

The prisoners again challenged the 
regulations, as applied to non-contact 
visits. The district court, following a 
bench trial, struck down DOC’s visiting 
regulations on grounds that the regula- 
tions, as applied, violated prisoners’ First 
Amendment right of association and was 
not a legitimate penological interest. The 
district court struck down the permanent 
ban on visits for drug offenses as violat- 
ing the First, Eighth, and Fourteenth (Due 
Process) Amendments with no valid pe- 
nological interest justifying such a ban. 
DOC appealed. 

The Sixth Circuit began its review by 
citing Pell v. Procunier, 417 U.S. 817, 822 
(1974), Turner v. Safley, 482 U.S. 78, 84 
(1987), and Shawv. Murphy, 532 U.S. 223, 


228(2001), for the proposition that incar- 
ceration does not divest a prisoner of all 
constitutional rights or protections. In 
particular, “prisoners retain their First 
Amendment rights to the extent that the 
rights do not conflict with their status as 
prisoners and the legitimate demands of 
the prison system.” Noting that this ap- 
peal presented the first direct case for the 
Sixth Circuit to address the question of 
the extent to which prisoners retain their 
First Amendment free association rights, 
the appeals court held that “prisoners do 
retain a limited right to freedom of asso- 
ciation — specifically non-contact visits 
with intimate associates — even while 
incarcerated.” 

DOC argued that prisoners and their 
families have no right to any visitation — 
contact or non-contact. Further, DOC 
contended that letter-writing and tele- 
phone calls were acceptable substitutes 
for visits. Moreover, DOC cited the need 
to reduce the number of visitors, the de- 
sire to keep children from becoming 
“comfortable” with prisons and prison- 
ers, the intent to stop drug and 
contraband smuggling into prison, and 
the desire to protect children from harm 
as reasons to impose restrictions on the 
number and type of visitors a prisoner 
can have. The trial court found the DOC’s 
arguments unavailing, and the appeals 
court concurred. 

The appeals court, analyzing the trial 
record, found the banning of minors to 
be “an exaggerated response to perceived 
problems in prison visitation.” The rules 
appeared to the court to be designed to 
end, not manage, visits. The court rejected 
DOC’s claim that its rules were due defer- 
ence because of DOC officials’ “vast 
experience” in prison management. DOC 
offered no specific testimony or credible 
evidence as to the necessity of such 
harsh restrictions. Further, DOC’s pro- 
posed substitutes of letters and phone 
calls for visits were simply not sufficient. 
Trial testimony established that “40 to 
80% of [prisoners] are functionally illiter- 
ate, unable to compose a letter.” Phone 
calls did not suffice either, as they are 
constantly monitored and relatively brief. 
Testimony also clearly established how 
the regulations had disrupted prisoners’ 
families’ lives, but did not establish clear 
benefits to DOC. 


For the same reasons, the appeals 
court upheld the trial court’s decision to 
strike down bans on visits from natural 
children where parental rights were vol- 
untarily terminated. Indeed, the court 
noted, “In one instance policy prevented 
a therapist recommended and court-or- 
dered visit from a child recently placed 
for adoption, threatening the child’s well- 
being, ... A ban on such visits is not 
related to a legitimate penological inter- 
est.” 

The ban on visits from former pris- 
oners was a “closer call” with regard to 
the legitimacy of the penological inter- 
est. The court cited an instance where 
the ban prohibited a child from visiting 
her prisoner mother, where the child’s 
only means of transportation was the fa- 
ther, who had a single prior conviction 23 
years earlier. The court held that the pre- 
vention of disruption by ex-convicts was 
legitimate, but “a blanket ban on all non- 
contact visits” by ex-prisoners was “an 
exaggerated response to the problem.” 

On the department’s policy that chil- 
dren who visit must be accompanied by 
an immediate family member or legal 
guardian, the appeals court stated, “The 
justification for this policy is weak, but 
the harm done is readily apparent. ... The 
department has produced no credible 
penological objective to be met by such 
a cruel policy. We uphold the district 
court’s decision.” 

Analyzing the permanent ban on vis- 
its for two or more substance abuse 
violations, the appeals court said, “In 
practice, ... the department has imposed 
visitation bans capriciously and accord- 
ing to no reviewable standards.” The ban 
failed the test of legitimacy under Turner 
v. Safley, with the court holding, “There 
is no reasonable relation between the 
permanent ban and a legitimate penologi- 
cal interest.” Further, “[t]he permanent 
ban on visitors also violates the 
constitution’s ban on cruel and unusual 
punishments and the protections of the 
due process clause.” Analyzing the ban 
under Sandin v. Conner, 515 U.S. 472, 483 
(1995), the court found that the ban, as 
imposed, resulted in unexpected, unpre- 
dictable, grievous losses of the right to 
visit. 

The appeals court concluded with 
sharp criticism for DOC, calling the poli- 
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cies “haphazard,” and accusing DOC of 
“defending] these policies not with rea- 
soned arguments, but with misdirection 
and demands that federal courts defer 
blindly to corrections officials. ... [T]he 
department was unable to offer any con- 
vincing justification for its policies. ... 


P roduced in the form of a home 
video, A Sentence of Their Own 
documents the negative impact of a 
man’s 1996 seven-year prison sentence 
on his wife and son. The most obvious 
effect was the man’s family was deprived 
of the emotional and financial support 
he provided. The family was further im- 
pacted by his imprisonment over 1,000 
miles from home. They couldn’t afford to 
visit him in New Hampshire more than 
once a year for a few days, and they 
couldn’t afford to talk with him on the 
phone more than 30 minutes per month. 

A Sentence of Their Own provides 
food for thought to people who haven’t 


[T]he regulations fall below minimum stan- 
dards of decency owed by a civilized 
society to those who it has incarcerated.” 

The district court’s decision was 
wholly affirmed. See: Bazzetta v 
McGinnis, 286 F.3d 3 1 1 (6th Cir. 2002), 2002 
FED App. Oil 8P (6th Cir.). | 


experienced imprisonment as a family 
member. The video can help those people 
become aware of the harmful side effects 
of the sentence concurrently served by a 
prisoner’s family. 

A Sentence of Their Own is an excel- 
lent consciousness raising tool suitable 
for children of all ages, churches and ac- 
tivist groups. For information write: 

Edgar A. Barens 
Columbus Circle Station 
P.O.Box 20843 
New York, NY 10023 
The video’s website is: http:// 
www.asentenceoftheirown.com/ 
Home.html. | 
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> Habeas Claims Table: 100+ Winning Claims w / 

US Supreme Court Case Citations 
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Send $25 (tax & return postage incl ) to 
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“California Habeas Handbook” 

2299 Sutter Street 
San Francisco, CA 94115 


A Sentence of Their Own 

Directed and Produced by Edgar A. Barens (2001), 64 minutes, 

VHS video, $125 
Review by Hans Sherrer 
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New York’s Revised “Son of Sam” Law Leads to $100M Verdict 

Against Cop Killer 


T he 200 1 revisions to New York’s 
so-called “Son of Sam” law, 
which now allows crime victims to sue 
their perpetrators and confiscate their 
money anytime they receive in excess of 
$10,000, has led to a $100 million jury ver- 
dict against a prisoner who had shot and 
killed a New York City police officer in 
1988. The verdict also led to the immedi- 
ate confiscation of a court award that the 
prisoner himself received after success- 
fully suing that state of New York. 

Previously, the “Son of Sam” law 
only applied to monies that prisoners re- 
ceived from book or movie deals that 
resulted from their crimes. Now, not only 
are crime victims authorized to sue for 
any funds the prisoner receives in excess 
of $10,000, but the statute of limitations 
on such suits does not even start until 
the victim is notified by the New York 
State Crime Victims Board (CVB) that the 
prisoner has received such funds. [We 
reported on the new “Son of Sam” law in 
the March 2002 edition of PLN.] 

David McClary was convicted of 
shooting and killing NYPD rookie officer 
Edward Byrne in 1988, and sentenced in 
June 1989 to 25 years to life. While in 
prison, McClary was placed in 
Administrative Segregation for nearly 
five years. 

McClary then sued the state of New 
York alleging due process violations re- 
garding his ad-seg placement, because, 
according to attorney Anna Marie Rich- 
mond of Buffalo, who represented 
McClary in his civil case, he was not given 
notice of why he was placed in segrega- 
tion. 

in February 1999 a Rochester, N.Y., 
jury awarded him $600,000. That sum was 
later reduced to $23 7,500. The verdict was 
upheld by the 2nd U.S. Circuit Court of 
Appeals. See: McClary v. Kelly, 237 F.3d 
185 (2nd Cir. 2001). [This case was also 
reported by PLN in the April 2002 issue.] 
Just after the 2nd Circuit’s affirma- 
tion of the judgment in June 2001, the 
New York legislature passed the revi- 
sions to the “Son of Sam” law. The law 
gives the Crime Victims Board the right 
to seize a prisoner’s funds to allow the 
crime victim time to sue before the money 


by Lonnie Burton 

can be spent, and it requires the CVB to 
notify the victims of the existence of such 
funds. 

When the state comptroller notified 
the Crime Victims Board in August 2001 
of its intent to pay McClary his judgment, 
the Board obtained an order to freeze the 
money and promptly notified the Byrne 
family of their right to sue, which they 
did. 

On February 15, 2002, a Mineola, NY, 
jury returned a $100 million verdict 
against McClary for killing Byrne. See: 
Byrne v. McClary, No. 12614/01 (Nassau 
Co. N.Y., Sup. Ct.). The verdict allows the 
Byrne family to seize McClary’s $237,500 
civil award. In addition to the $100 mil- 
lion punitive damage award, the Byrne 
verdict included $361,000 in compensa- 
tory damages and $11,000 to cover the 
cost of Byrne’s funeral. 


S gt. Patricia Pultz and deputies 
Lawrence Koscianski and Will- 
iam Spatz of the Cook County, 111. 
sheriff’s dept, were acquitted on March 
12, 2002 in the murder of Louis Schmude. 
Prosecutors allege Schmude’s death on 
May 7, 2000, was the result of a beating 
by the guards on May 5th in a holding 
cell at the Bridgeview courthouse. 

Defense attorneys claim Schmude 
died from a fall he suffered in the jail infir- 
mary, where he was transferred after the 
May 5 beating. They cite as evidence 
Schmude’s death certificate that lists the 
cause of death as a beating sustained on 
May 7th. Deputy medical examiner Mitra 
Kalelkar, who supervised the autopsy, tes- 
tified that Schmude’s death was a direct 
result of the beating he received May 5th. 
After the trial, Cook County Medical Ex- 
aminer Edmond Donoghue said the date 
on the death certificate “was a mistake.” 

Judge Ronald Himel apparently dis- 
regarded Kalelkar ’s testimony and took 
just four minutes to acquit the guards, 
even though he admitted some of the tes- 
timony was “consistent with the 
defendant’s being guilty.” Prosecutors 
say he was biased from the beginning. 


McClary’s attorney on the Byrne 
case, solo practitioner Gregory S. Watts 
of Brooklyn, said that McClary will ap- 
peal the verdict on the grounds that the 
Son of Sam law revisions were unconsti- 
tutional and that the Byrnes’ lawsuit 
should have been barred by the state’s 
2-year statute of limitations on wrong- 
ful death actions. McClary is also 
challenging the law as specifically 
framed to impair McClary’s right to re- 
ceive his judgment. 

Readers should note that the 8th Cir- 
cuit U.S. Court of Appeals held in 
Hawkins v. Fennel that states cannot seize 
§ 1983 judgments. 

See: New York Crime Victims Board 
v. McClary, No. 5138-01 (Albany Co., N.Y., 
Sup. Ct.). ■ 

Source: The National Law Journal 


On April 11, 2002, in an unrelated in- 
cident, El Dorado County Jail guard, 
Charles David Copeland, 21, was acquit- 
ted in the June 21, 2001 beating of EDCJ 
prisoner Eric Quinn Beeghley, 44. 

Authorities claim Copeland punched 
and kicked Beeghley numerous times. 
Guard Gayla Wilbur testified that she saw 
Copeland slam Beeghley against a cell 
wall, bounce him off a bunk bed ladder 
and punch him “two or three times,” and 
kick him “five or six times” even though 
he wasn’t resisting. 

Copeland’s lawyer, Paul Goyette, said 
Wilbur just misperceived the situation. He 
contends Beeghley was trying to get 
weapons hidden in the cell, including a 
plastic spoon and a three foot rope made 
from toilet paper. 

Two other guards testified Beeghley 
told them he provoked Copeland and that 
he got what he deserved. Prosecutor Trish 
Lelliher characterized the testimony of 
one of the guards, a close friend of 
Copeland’s, as “absolutely unbeliev- 
able.”! 

Sources: Chicago Tribune & The Sacra- 
mento Bee 


Illinois Jail Guards Acquitted in Killings; 
California Jail Guard Acquitted in Beating 
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$275,000 Awarded in Stun Belt Settlement 


T he Ninth Circuit Court of Ap- 
peals partially reversed a prelimi- 
nary injunction order that had enjoined 
the Los Angeles County Sheriff from 
using a stun belt on prisoners. After re- 
mand, a settlement for $275,000 and a 
change in policy was reached. 

Ronnie Hawkins, a prisoner in the 
L.A. County Jail, had been convicted 
under California’s “three strikes” law and 
sentenced to 25 years to life for stealing 
$250 worth of pain killers. Acting pro se 
during sentencing, Hawkins interrupted 
Judge Comparet Cassani on numerous 
occasions and was finally shocked by 
the 50,000-volt belt that delivers a con- 
tinuous 8-second jolt that cannot be 
stopped. Hawkins filed a §1983 complaint 
against the judge, sheriff, and the county. 
The district court certified a class action 
and issued a preliminary injunction [PLN, 
Sept. ‘99]. On appeal, the Court reversed 
the class certification and partially re- 
versed the preliminary injunction. 

The Court first addressed whether 
Hawkins had standing to seek injunctive 
relief years after the injunction issued. It 
focused on Hawkins’ standing at the time 
the class was certified which “preserves 
the live case or controversy” even if 
Hawkins’ claim were moot. Noting a like- 
lihood of recurrence, since Hawkins may 
still appear before a L.A. Court and stun 
belt use is governed by an official writ- 
ten policy, and that injunctive relief was 
sought on behalf of the class, the Court 
found that Hawkins had standing under 
these three factors as set forth in LaDuke 
v. Nelson, 762 F.3d 1318 (9th Cir. 1985). 

Turning to class certification, the 
Court found the lower court erred in 
granting class certification because the 
class is defective. Hawkins, a convicted 
prisoner, does not have standing to bring 
Fourth Amendment claims restricted to 
pretrial detainees. Conversely, Hawkins’ 
Eighth Amendment claims only apply to 
those convicted of crimes. The class may 
also be defective in that some prisoners 
may prefer the stun belt over other re- 
straints such as shackles. These claims 
could be maintained, however, by certi- 
fying sub classes with appropriate 
representation. 

Since Hawkins could not bring 
Fourth Amendment claims, the prelimi- 
nary injunction could only be upheld 
under the Sixth and Eighth Amendments. 


The court only addressed the Sixth 
Amendment and agreed with the lower 
court’s finding that the stun belt had a 
“chilling effect” that deterred a prisoner 
from participating in his own defense, 
thus depriving him of his Sixth Amend- 
ment guarantee of a fair trial. However, 
the Court stopped short of a blanket pro- 
hibition finding that while the line 
between forceful but permissible advo- 
cacy and disruptive behavior may be a 
fine one, a prisoner should be able to ad- 
equately distinguish between this 
behavior and threats of violence or es- 
cape. Restricting the use of the stun belt 
to violence and escape prevention would 
balance the rights of the accused with the 
safety of the court and its staff. 

The Court noted that other restraints 
might be just as prejudicial to a prisoner. 
For example, shackles may impair the 
jury’s perception of the presumption of 
innocence. Even at sentencing, shackles 
are considered prejudicial by detracting 
from the dignity and decorum of the court. 
They may also impede the prisoner’s abil- 
ity to communicate with his attorney, may 
confuse and embarrass, and even cause 
significant pain if worn for long periods. 
The Court concluded that the stun belts 
are less visible than other protective mea- 
sures and provide better courtroom 
security. Shifting focus from disruption 
to security, the Court finds the lower court 
abused its discretion in issuing a prelimi- 
nary injunction in the context of security 
and the injunction was thus overbroad. 

The Court allowed the preliminary 
injunction to stand barring non-security 
use. The policy was aimed at security use 
but also permitted belt activation upon 
court order without a show cause hear- 
ing or upon a showing of cause based on 
a “potential for violence and disruption” 
during the proceedings. Without injunc- 
tive relief the belt may be used in this 
context and thus the lower court did not 
err in granting a preliminary injunction. 

After remand, and after rejecting the 
first settlement offer, Hawkins agreed to a 
$275,000 settlement and a change in L.A. 
County policy where stun belts will be 
used only “when there is a credible risk 
of danger to others or of escape.” See: 
Hawkins v. Comparet-Cassani, 251 F.3d 
1230 (9th Cir. 2001). H 

Other sources: The Sacramento Bee 
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Bureau of Justice Statistics Analyzes Parole Trends 


T he Bureau of Justice Statistics 
has issued a report analyzing 
changes in parole and the resulting ef- 
fects. The report compared the two types 
of parole releases (discretionary and man- 
datory) and their effects on parole 
populations in the United States. Discre- 
tionary parole is release determined by a 
parole board. Mandatory parole is release 
determined by statute; an offender usu- 
ally serves a stated prison term followed 
by supervised release. 

“By the end of 2000, 16 States had 
abolished discretionary release from 
prison by a parole board for all offend- 
ers. Another four States had abolished 
discretionary parole for certain violent 
offenders or other crimes against a per- 
son.” Mandatory parole is now the most 
common form of release from prison. 
Nonetheless, there has been a 3-fold in- 
crease in the number of persons under 
parole supervision from 1980. In 2000, 
about 312 adults per 100,000 adult U.S. 
residents were on parole supervision, 
compared with 121 per 100,000 in 1980. 
Nationwide the annual growth in State 
parole was 10% from 1980 to 1992 and 
0.7% since 1992. 

Much of the change from discretion- 
ary to mandatory parole is because of 
the 1994 Crime Act. That Act established 
the Violent Offender Incarceration and 
Truth-in-Sentencing (VOITIS) grant pro- 
gram. States that required Part 1 violent 
offenders to serve not less than 85% of 
their sentence before being released to 
supervision were eligible for VOITIS 
grants. Part 1 violent offenses include 
murder, non-negligent manslaughter, 
rape, robbery, and aggravated assault. 
VOITIS grants permit States to expand 
prison capacity. By 2000, 29 States and 
the District of Columbia had adopted 
Truth-in-Sentencing standards. Of the ten 
States with the largest prison popula- 
tions, only Texas did not adopt 
Truth-in-Sentencing. By the end of 1999, 
mandatory parole accounted for 41% of 
all releases, while discretionary parole 
accounted for 24%, down from 39% in 
1990. Prisoners released at the expiration 
of maximum sentence rose from 13% in 
1990 to 18% in 1999. 

The types of offenders released on 
parole also changed in the 1990’s. Nearly 
one-third of all prison releases in 1999 


were drug offenders, up from 26% in 1 990. 
Violent offender releases remained stable 
at 25% of all releases. Property offenders 
declined from 39% to 31% between 1990 
and 1999. 

Another change in the character of 
releases was the length of time prisoners 
were incarcerated prior to first release. 
While mean sentence lengths for most 
offenses (except drug offenses) shortened 
between 1990 and 1999, the length oftime 
served on the sentence rose sharply. 
Longer incarceration was most noticeable 
for violent offenses and drug offenses. 
Assault offenders and rapists had the larg- 
est increases in percent of time served on 
the sentence. 

The report also found that prisoners 
released on discretionary parole served 
longer until first release than prisoners 
released on mandatory parole. Moreover, 


T he Court of Appeals for the 
Eighth Circuit has upheld the 
PLRA’s three strikes rule, and over- 
turned a case which found that rule 
unconstitutional. The opinion in this 
case contains combined appeals 
brought by the defendants sued by 
Arkansas prisoners Ray Higgins and 
Reginald Early. Higgins had previously 
filed three actions against city and po- 
lice officials in Little Rock relating to 
his arrest, which were dismissed as 
frivolous. 

This time he sued the city attorney 
for concealing the police officers’ mis- 
conduct. Early filed suit for the denial 
of exercise in confinement after having 
six previous actions dismissed for fail- 
ure to state a claim. The district court, 
based upon the ruling in Ayers v. Norris, 
43 F. Supp. 2d 1039 (E.D. Ark. 1999), 
granted Higgins and Early in forma pau- 
peris status. 

The Ayers court held 28 U.S.C. 
§ 1915(g) unconstitutional when it un- 
dertook a strict scrutiny review of the 
statute. The Eighth Circuit concluded 
the analysis in Ayers was incorrect be- 
cause §191 5(g) need survive only a 
rational basis test, not a strict scrutiny 


black prisoners served more time than 
white or Hispanic offenders before release 
by discretionary or mandatory parole. 

The overall rate of successful 
completion of parole remained unchanged 
at 42% between 1990 and 1999. On closer 
examination, though, the report noted that 
first releases and discretionary parole re- 
leases had higher rates of success than 
re-releases and mandatory parole re- 
leases. Hispanic and female prisoners 
were most likely to complete parole suc- 
cessfully. 

The report is titled Trends in State 
Parole, 1990-2000, and is report num- 
ber NCJ1 84735. One copy is available by, 
writing U.S. Department of Justice, Of- 
fice of Justice Programs, Bureau of Justice 
Statistics, Washington, DC 20531. The re- 
port can be downloaded from the BJS 
website at www.ojp.usdoj.gov/bis. | 


test. The court overturned Ayers hold- 
ing the three strikes rule does not 
impinge on a prisoner’s fundamental 
right to access to the courts because a 
prisoner can pursue valid lawsuits by 
paying the entire filing fee upon initi- 
ating the action. 

A prisoner’s own action of con- 
tinuing to file baseless, frivolous, and 
malicious suits brings about the loss 
of in forma pauperis privileges, and 
congress was furthering a legitimate 
state interest to preserve judicial re- 
sources when it enacted §191 5(g). The 
Court found the rational basis for the 
classifications created by §191 5(g)- 
indigent prisoners versus indigent 
non-prisoners, and frequent filer pris- 
oners versus other prisoners - is the 
curtailing of abusive prisoner litiga- 
tion. 

The court further held there is no 
fundamental right to a fee waiver in civil 
rights cases. Such a right exists only 
for cases involving divorce or termina- 
tion of parental rights. The court 
reversed and remanded to the district 
court for dismissal of Higgins’ and 
Early’s cases. See: Higgins v. Car- 
penter, 258 F. 3d 797 (8 th Cir. 2001). ■ 


No Fundamental Right to Fee Waiver for 
Civil Rights Actions 
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Virginia Sheriff Investigated for Misuse of Prisoner Funds 

by Lonnie Burton 


hen prisoners at the Rich- 
mond, Virginia jail buy goods 
from the inmate store, the profits were 
supposed to be used for the benefit of 
the prisoners. Instead, an investigation 
has revealed that Richmond’s sheriff, 
Michelle B. Mitchell, has been spending 
the money on social club memberships, 
photographs of herself, and parties and 
gifts for her deputies. 

Virginia state law mandates that store 
profits “shall be used within the facility 
for educational, recreational or other pur- 
poses for the benefit of the inmates.” The 
store, or canteen, sells food, toiletries and 
clothes to prisoners. Much of the spend- 
ing of the store profits did go for items 
that clearly benefited the prisoners, such 
as newspapers, fans, and television 
equipment. 

But expense reports show that 
Mitchell also spent $834 for meals and a 
membership at a local social club and res- 
taurant, $596 for pictures of herself for 
use in her re-election campaign, and $525 
to buy a Palm Pilot. Mitchell also donated 
$5,000 of store profits to the Historic Rich- 
mond Foundation, in return for which she 
and other jail official received free tickets 
to a dinner. 

The FBI and Virginia State Police are 
conducting the investigation into 
Mitchell’s expenditures, which was 
launched due to information received 
from an anonymous tipster. Her spend- 
ing is also under review by city and state 
auditors. 

Mitchell offered this defense to her 
spending: “As a sheriff, I have prescribed 
those expenses that in my judgment will 
benefit the inmates by having a profes- 
sional, motivated and concerned work 
force.” Mitchell said the social club mem- 
bership gave her “extra meeting space.” 
She said the Palm Pilot was for jail busi- 
ness and the photos went in the inmate 
handbook. 

The sheriff defends other expendi- 
tures under review as necessary to 
“promote good will on behalf of the jail” 
by benefiting the community or keeping 
her deputies happy. 

Those other expenditures include 
$144 for gourmet food and wine for jail 
staff, $513 for gourmet coffee for staff 


and visitors, $300 for retirement gift cer- 
tificates, $120 for guards to attend a 
barbeque, and $246 to give a painting of 
a lighthouse to Richmond Circuit Judge 
Learned D. Barry. 

The canteen profits also went to pay 
for parties, movie tickets and trophies for 
jail employees; memberships in trade as- 
sociations; and trips to a law enforcement 
job fair, meetings and conferences. 

The canteen had a profit of over 
$194,000 on $1.08 million in sales for fis- 
cal year 2000, according to an audit report. 

The sheriffs of nearby Chersterfield 
and Henrico counties say they spend 
their canteen profits on things that di- 
rectly benefit prisoners, such as food, 
clothing and books. They said they 
have never spent the money on social 
club memberships, pictures of them- 
selves or gifts to judges and lawyers. 
“The law says it has to benefit the in- 
mates,” Henrico Sheriff Mike Wade 
said. “And we have only used those 
funds for items that directly benefit the 
inmates.” 

“The law is right there in front of you” 
said Chersterfield Sheriff Clarence G. Wil- 
liams Jr. “There [are] no ifs ands or huts 
about it.” 

Mitchell has also been the target of 
an earlier federal investigation for $28,000 
the city paid her for vacation time she did 
not take. She has since put that amount 
of money in escrow to cover the disputed 
vacation pay. 

Mitchell has also sued the city for a 
new jail or improvements to the existing 
one. She complains that the jail open since 
1964, has a capacity of 829 but regularly 
holds more than 1,500. 

Mitchell has not responded to re- 
peated requests from newspapers to tour 
the canteen and interview prisoners. 

In the face of seemingly obvious mis- 
use of prisoner funds Mitchell continues 
to condone her actions. Since she took 
office in 1993, there have been no escapes 
or riots at the jail. “I attribute that result 
in large part to my having adopted a num- 
ber of motivational programs and 
practices in order to encourage jail su- 
pervisors and staff to take pride in their 
work. I believe that employee recognition 
pays dividends - not only to deputy sher- 


iffs whose performance merits recognition, 
but to the inmates they monitor and pro- 
tect,” Mitchell said. 

Despite Mitchell’s self-serving at- 
tempt at justification, state auditor Walter 
Kucharski has ordered her to stop taking 
travel and other expenses from the can- 
teen fund. 

Jean Auldridge, director of Virginia 
Citizens United for Rehabilitation of Er- 
rants, expressed dismay when informed 
of the expenditures. “The money should 
go back to the prisoners at the very least 
to occupy then while they are in there. 
The money should not be used for the 
personal benefit of any employee of the 
city.” 

Kucharski has finished his inves- 
tigation and turned his findings over 
to the state police. The state police and 
federal authorities, citing the ongoing 
investigation, have refused to discuss 
the findings. | 


Source: The Times-Dispatch 
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Escapes Plague Texas Jails 

by Gary Hunter 


A rash of escapes have plagued 
Texas jails over the past year. 
On January 28, 2002, four prisoners used 
a homemade knife to overpower two 
guards and force their way out of 
Montague County jail near the Texas/ 
Oklahoma border. The four were eventu- 
ally captured together eight days later in 
southern Oklahoma, not far from the jail. 

Jail overcrowding was cited as the 
major security issue leading to the escape. 
Montague jail had been “decertified” prior 
to the escape for exceeding the maximum 
prisoner to guard ratio of 48 to 1 . The day 
of the escape the ratio was 55 to 1. In 
2001 Texas had over 140 escapes, com- 
pared to 1 16 in 2000 and only 74 in 1976. 
While most of America heard about the 
daring daylight escape of the Texas 7, few 
were aware of an equally dramatic escape 
that took place last October. 

On October 11, 2001, five prisoners 
escaped from the Grayson County Jail. 
They jimmied the doors of their maximum 
security cells, crawled through an air vent, 
and made their way to a dirt floor base- 
ment. From there they tunneled their way 
to freedom. Two were recaptured Friday 
afternoon and a third was taken into cus- 
tody on Saturday. But Brian Leach and 
Lynn Gantt left a trail of bound victims 
and exchanged hostages in their four day 
flight from the law. 

Police exchanged gunfire with the 
desperate fugitives Sunday evening as 
they chased them into a farmhouse where 
they held an elderly couple hostage. Nine 
hours later, as an exhausted Gantt slept, 
Leach helped the hostages escape. Then, 
in an apparent dispute over how to re- 
solve the stand-off, Leach shot Gantt in 
the stomach. Gantt recovered in a Ft. 
Worth hospital. Leach was not charged 
in the shooting. During their four days of 
freedom, the two made it less than 70 miles 
from the Sherman jail. 

But nowhere is the gaping hole in 
jail security wider than in the state capital 
of Austin. Travis County has more es- 
capes than any other county in Texas. 
On the evening of October 21, 200 1 , Troy 
Bailey and Joshua Johannes made their 
way to the roof of the medical facility and 
over a barbed wire fence in their escape 
from a Travis County jail. The two were 
residents in the psychiatric unit of the jail 
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when they apparently used an outdoor 
toilet to scale a rec yard wall. Once atop 
the wall, they made a hole in a chain-link 
fence, and then slipped past guards and 
two perimeter fences. Bailey was arrested 
only two days later, but Johannes man- 
aged to elude capture for two weeks 
before being picked up in Louisiana. 

Plenty of fingers are being pointed 
over the Travis County escape. The fence 
company blames the architects, the ar- 
chitects blame the fence company, and 
the Sheriff Department is blaming every- 
one, including the Americans with 
Disabilities Act (ADA) which required 
them to install the toilet. 

Roger Wade, spokesman for the 
sheriffs office says that at least 8 people 
have escaped the facility since 1998. He 
blames most of the escapes on security 
breakdowns, staff shortages and inexpe- 
rienced workers. But he insists that none 
of these played a part in the escape-of 
Bailey and Johannes. 

Charley Wilkinson agrees. Spokes- 
man for the Combined Law Enforcement 


I n April, 2000, the Schuylkill County 
Prison in Pennsylvania, paid 
$10,000.00 to settle a law suit filed by pro 
se prisoner, Michael Andrew Spina. Spina 
complained that he was retaliated against 
by jail officials and other staff for filing a 
previous law suit against the prison. Spina 
also complained that he was being forced 
to live in unsanitary and overcrowded 
conditions at the jail which was a viola- 
tion of his Eighth Amendment rights. 

Spina’s civil suit was brought against 
Warden David Kurtz, Deputy Warden 
Eugene Berdanier, work release Adminis- 
trator Matthew Morgan, Prison Guards 
Bloshichack and McGowan, the Schuylkill 
County Prison Board and the Schuylkill 
County Commissioners. 

In his suit Spina alleged that the de- 
fendants violated his constitutional rights 
by retaliating against him by sentencing 
him to 80 days of solitary confinement 
and the loss of all privileges for an infrac- 
tion that he had already been punished 
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Association, Wilkinson says, “There’s a 
hole in the fence. We don’t have people 
breaking out of jail because there’s no 
wall there, or there’s a failure in the locks.” 
Wilkinson blames the escapes on “a 
breakdown in human capacity.” “The of- 
ficers are failing,” he says. 

However, the messiest escape to 
plague the capitol city came on Novem- 
ber 13, 2001, when sewage from cells 
on the second floor of the County 
Criminal Justice Center broke through 
pipes and spilled through the ceiling 
onto the offices below. Workers were 
forced to relocate until walls, ceiling, 
floors, and office equipment could be 
sanitized. This has been a common oc- 
currence in the clerk’s office for the 
past several months. Who knows, 
maybe the ADA is responsible for the 
sewage problems too. | 

Sources: Associated Press; USA Today; 
Austin American Statesman; Philadel- 
phia Inquirer; and, The New York 
Times 


for. His second claim was that he was 
forced to live in a cell made for one pris- 
oner, with another prisoner, and being 
forced to sleep on a broken bed for 
months. Also the condition at the jail was 
terrible, with the presence of urine, feces 
and blood on the walls and ceilings. Fi- 
nally he argued that he was denied access 
to the courts because the law library was 
inadequate. 

The defendants fded a motion for 
summary judgment on all the issues and 
tried to get qualified immunity from the 
charges brought by Spina. The District 
Court, denied defendants’ motion for 
summary judgment on all but one issue 
which was the denial of access to the 
courts claim. The district court also de- 
nied the defendants qualified immunity 
defense. 

The defendants chose to settle the 
law suit with Spina for $ 10,000.00 in April 
2000. See: Spina v. Kurtz, USDC ED Penn- 
sylvania, Case No. 99-1611. | 
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Pennsylvania Jail Settles Retaliation Suit 

for $10,000 


PLRA Attorney Fee Cap and Local Cost Recovery 
Rules Upheld in New York Hepatitis C Case 

by John E. Dannenberg 


T he U.S. District Court (S.D. N. Y.) 
upheld the Constitutionality of 
the Prison Litigation Reform Act’s 
(PLRA) attorney fee cap limitations and 
applied local rules to cost recovery, limit- 
ing fee recovery to $22,500 and costs to 
$3,001 in a prisoner 42 USC § 1983 law- 
suit that settled for $15,000 in damages. 

Arnold Carbonell sued Green Haven 
Correctional Facility and New York State 
corrections employees for deliberate in- 
difference to his serious medical needs 
when they denied him interferon medica- 
tion for his Hepatitis C and forced him to 
use stairs while he was on crutches, caus- 
ing him to fall and injure his ankle. He 
sought solely monetary damages after 
Greenhaven changed their procedures to 
institute proper medical care. 

After a hung jury, the parties settled 
for $15,000 in damages, plus reasonable 
statutory attorney fees and costs. 
Carbonell’s attorney requested $166,833 
in fees and $16,229 in costs. The state 


countered that the PLRA (42 USC § 
1997e(d)) limited fee recovery to 150% of 
the damage award ($22,500) and that lo- 
cal court rules restricted cost recovery. 

Although the court was not required 
to respond to Carbonell’s challenge to the 
constitutionality of the PLRA’s fee caps 
because he only raised this issue in re- 
sponsive pleadings, the court elected to 
do so as a matter of first impression in the 
Second Circuit. Following the First Cir- 
cuit (Boiven v. Black, 225 F.3d 38 (1st Cir. 
200 1), the Southern District of Ohio USDC 
(Morrison v. Davis, 88 F.Supp.2d, 799 
(S.D. Ohio 2001)) [see PLN July, 2001 ], 
the court found that the PLRA met the 
rational basis test of a legitimate govern- 
mental purpose [i.e., discouraging even 
meritorious prisoner civil rights litigation]. 

Of special interest was the court’s 
detailed analysis under its local rules as 
to what costs would be allowed. It allowed 
full recovery of the $3,001 costs for the 
trial transcript. It disallowed $9,500 in ex- 


pert witness fees in excess of ordinary 
witness fees - but granted no recovery 
because the witness didn’t testify at trial. 
The court disallowed copying costs of 
$377 because the attorney failed to delin- 
eate those costs that went solely to trial 
exhibits, which would have been allowed. 
Remaining costs of parking, cabs, phone, 
postage and paralegal services were 
disallowed under Fed. Rules. Civ.Proc. 
Rule 54 and 28 USC § 1920 because they 
were deemed to be reasonable out-of- 
pocket overhead expenses covered by an 
attorney’s hourly fee structure. 

The awards of $22,500 in fees and 
$3,001 in costs were expressly agreed to 
be paid outside Carbonell’s $15,000 dam- 
age award, thus avoiding potential 
reverse damages recovery (up to 25%) 
under 42 USC § 1997e(d)(2), or requiring 
the prisoner to personally pay for his 
attorney’s unrecovered fees/costs. See: 
Carbonell v. Acrish, 154 F.Supp.2d 552 
(S.D. N.Y. 2001). ■ 


A Jailhouse Lawyer’s Manual 



Fifth Edition 
2002 Supplement 

Columbia Human Rights Law Review 


The 2002 Supplement to the 
JLM Fifth Edition is here! 

The Supplement contains new materials covering: 

The Prison Litigation Refonn Act • Federal and state 
habeas corpus • Rights at disciplinary proceedings • 
Security classification and gang validation • DNA testing 
to attack a sentence or conviction • Rights of people with 
disabilities in prison • Infectious diseases in prison • 
Rights of juveniles in prison • Rights upon release 

Ordering information 

• We accept checks, money orders, and postage stamps. 

• Both books are paperback. The 5th Edition is 1008 pages 
and the Supplement is 588 pages. 

• Discounted prices for imnates (includes shipping): 

o JLM Fifth Edition and Supplement: $43 
o 2002 Supplement only: $12 (if Fifth Edition 
purchased); $18 (if Fifth Edition not purchased) 
o Fifth Edition only: $3 1 

• For price information for non-inmates and institutions, 
write to the address below, or contact us at 212-854-1601 
or JRNHUM@law.columbia.edu. 

To order, send payment to Columbia Human Rights Law 
Review , 435 West 116th Street, New York, NY 10027 
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Ingram v. Scott Reversed: 
TDCJ-ID In Compliance With § 501.008 


O n appeal following remand, a 
Texas court of appeals has held 
that the instructions on a grievance form 
bring TDCJ-ID into compliance with the 
requirement in section 501.008, Texas 
Government Code, that the Texas Depart- 
ment of Criminal Justice-Institutional 
Division (TDCJ-ID) provide procedures 
to assist prisoners in identifying evidence 
to substantiate the prisoner’s claim. 

As reported in the May, 2002, PLN, 
Chester William Ingram, Jr., a Texas state 
prisoner, filed a state court petition for a 
writ of mandamus alleging that TDCJ-ID 
had failed to comply with section 50 1 .008. 
The district court granted TDCJ-lD’s 
motion for summary judgment. The court 
of appeals reversed, holding that TDCJ- 
lD’s claim it had unidentified “unwritten ” 
procedures which complied with the sec- 
tion was unproven and absurd, reversed 
the judgment and ordered the district 
court to grant Ingram summary judgment 
and issue the writ of mandamus against 
TDCJ-ID. 

On rehearing, the court of appeals 
continued to hold that TDCJ-lD’s claim 
that it needed and had no written policy 
“flies in the face of common sense.” It 
also held that TDCJ-ID was not shielded 
by official or sovereign immunity against 
a mandamus action seeking to enforce a 
statutory obligation. The court also held 
that TDCJ-lD’s contention that its instruc- 
tions on how to use the grievance 
procedure did not satisfy section 50 1 .008 . 
However, because the previous opinion 
was based in part upon deemed admis- 
sions which the defendant’s Assistant 
Attorney General (AAG) claimed he never 
received (despite Ingram’s production of 
a signed certified mail return receipt), the 
court of appeals withdrew its previous 
opinion and returned the case to the dis- 
trict court to determine whether the AAG 
actually received the request for admis- 
sions. 

On remand, the district court 
“undeemed” the admissions, finding that 
they arrived at the Attorney General’s 
Office, but were not directed to the right 
AAG. TDCJ-ID filed a supplemental mo- 
tion for summary judgment claiming that 
the instructions on the grievance form 


by Matthew T. Clarke 

complied with section 50 .008 which the 
court granted. 

On appeal following remand, a dif- 
ferent panel of the court of appeals 
affirmed, holding that the same griev- 
ance form instructions held to be 
insufficient by the previous panel of 
the same court were now sufficient -to 
comply with section 501.008. The sec- 
ond panel also apparently gave 
credence to an affidavit ofTDCJ’s gen- 
eral counsel in which he stated that the 
statutes related to prisoner grievances 
were not intended to give prisoners a 
right to conduct discovery as a part of 


O n December 14, 2001, Texas fi- 
nally released its stranglehold 
on the right to confidential phone calls 
between prisoners and attorneys. Texas 
had been the only state that monitored 
attorney phone calls. Even then the 
American Civil Liberties Union had to pry 
every last finger off the receiver. 

In a letter dated October 16, 2001, 
Yolanda Torres, Litigation Director for the 
ACLU of Texas, pointed out that when 
questioned about its abusive policy re- 
garding the confidentiality of phone calls 
between prisoners and their attorneys 
TDCJ had dodged the issue for over a 
year. She outlined in depth the various 
ways in which Texas was out of step with 
the rest of the nation’s state and federal 
prisons. Even conservative states like 
Florida, Louisiana, Oklahoma, and Or- 
egon have long forbidden prison officials 
to monitor properly placed phone calls 
between prisoners and their attorneys. 

Carl Reynolds, Esq., Special Coun- 
sel to the Executive Director of TDCJ, tried 
to justify the draconian practice under the 
thin guise of prison security. His argu- 
ments included the need to verify an 
attorney’s identity; the need to guard 
against non-legal conversation; and the 
danger that an attorney might engage in 
criminal activity. 

However, Ms. Torres quickly pointed 
out that Texas’ exaggerated response was 
a violation of Constitutional safeguards 


the grievance procedure, but were in- 
tended to help prisoners identify 
evidence supporting their grievances 
which was already within their personal 
knowledge. This was accomplished by 
instructing the prisoners in how to fill 
out grievance forms and attach sup- 
porting official documentation. 
Therefore, the second panel affirmed 
the district court’s summary judgment 
against Ingram. See: Ingram v. Scott, 
2000 WL 795869 (Tex.App. -Austin May 
1 1,2000), opinion on rehearing June 22, 
2000; appeal following remand, 2001 
WL 987841, August 30, 2001. ■ 


guaranteed under Turner v. Safely, 482 
U.S. 78 (1987) and that methods were al- 
ready in place to prevent these security 
concerns. She also pointed out that the 
role of attorney is considered an “office 
of the court, bound by professional stan- 
dards.” Texas policy was tantamount to 
treating lawyers as criminals. 

Ms. Torres maintains that Texas’ an- 
tiquated policy adversely affects the 
timeliness, effectiveness, and quality of 
communication between prisoners and 
their attorneys. “[Cjonfidentiality is a 
bedrock of the attorney-client relation- 
ship,” she said. “In order to represent a 
client effectively he needs to know that 
our communications are going to stay 
between us.” 

Eventually, Reynolds and Texas re- 
lented under Ms. Torres’ barrage. 
However, even the new policy demon- 
strates the State’s reluctance to comply. 
One clause of the newly revised policy 
gives the warden discretion to deny con- 
fidential phone calls if it “appear[s] to be 
an abuse of TDCJ policy by the attorney 
requesting the communication.” Ms. 
Torres worries that the wording is de- 
signed to give wardens enough “wiggle 
room to deny phone calls.” Reynolds 
agrees. “If there’s going to be an issue, 
that’s going to be it,” he said. | 

Sources: Prison and Jail Accountability 
Project, Dallas Morning News 


Texas Extends 6th Amendment Right to 
Prisoners: Confidential Attorney Calls Allowed 
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Settlement Agreement Reached in Wisconsin Supermax Suit 

by John E. Dannenberg 


W isconsin Department of Cor- 
rections (DOC) officials 
settled the 42 USC § 1983 class action 
civil rights suit brought by seriously 
mentally ill prisoners housed in the 
Boscobel, WI Supermax state prison by 
agreeing not to house the mentally ill 
there, by substantially reducing “bar- 
baric” conditions and by implementing 
programs and services consistent with 
other high-security Wisconsin prisons. 
Additionally, the two principal plaintiffs 
were awarded $3,500 each in damages. 

After the prisoners won a substan- 
tial preliminary injunction (PI) on October 
11, 2001 prohibiting the housing of such 
mentally ill prisoners at Supermax [Jones 
v. Berge, 164 F. Supp.2d 1096 (W.D. Wis. 
2001)], and after prison officials lost a 
procedural end-run maneuver on Septem- 
ber 18, 2001 alleging failure to exhaust 
administrative remedies [Jones v. Berge, 
172 F.Supp.2d 1128 (W.D. Wis. 2001)], de- 
fendant prison officials quietly entered 
into a settlement agreement on January 
24, 2002 that permanently altered the 
“Supermax” concept. 

The Agreement, which went to the 
heart of the problem by eliminating the 
name “Supermax” and by eliminating the 
labeling of its prisoners as the “worst of 
the worst,” set forth specific minimum 
standards (details listed below), all of 
which were subject to a Court appointed 
Monitor’s continuing oversight. 

> First, the Agreement gave all 
Boscobel prisoners the same rights and 
privileges given at other Wisconsin maxi- 
mum-security prisons. Significantly, the 
plan limits “Administrative Confinement” 
to eight days and adds incentives de- 
signed to progress prisoners back to less 
restrictive housing. “Program Segrega- 
tion” prisoners cannot be held at 
Boscobel for more than 365 days. In ad- 
dition, neither mentally ill nor “Protective 
Custody” prisoners may ever be housed 
there. 

> Placement in the most severe 
“Level 1” conditions was limited to seven 
days, with an added seven days if or- 
dered by the Warden. Anything beyond 
14 days in Level 1 would require review 
by the Monitor. Similarly, Level 2 place- 
ment was limited to 60 days. 


> Rules for progressing up to 
Level 5 and then to the general popula- 
tion were agreed to become part of a 
Boscobel policy handbook. 

> For the first time, Level 1 prison- 
ers were ordered to have reading material 
and video programs. All prisoners above 
Level 1 shall have TV and additional pro- 
gram material. Levels 4 and 5 now include 
out-of-cell educational programming and 
some jobs. 

> Out-of-cell exercise time was in- 
creased to not less than 5 hours per week; 
visits may not count against this time. 
Levels 4 and 5 shall include congregate 
activity. After April 2002, there will be 
outdoor exercise for Levels 3, 4 and 5. In- 
door recreation areas shall be heated to 
68 degrees in winter and shall be venti- 
lated appropriately in summer. 

> N ight lighting was reduced 60% 
to a five-watt bulb. Prisoners are permit- 
ted eye covers as sleeping aids. 

> Canteen is to approximate that 
of other WI maximum-security prisons. 
Visiting rules now permit face-to-face (i.e., 
not video) non-contact visits in Levels 4 
and 5. 

> Restraints shall be used only in 
levels 1 -3 . Use of five-point restraints re- 
quires specific prior permission by 
medical staff and warden approval. Air 
tasers shall not be used in cells; electronic 
control devices may not be used on pris- 
oners taking psychiatric medication. 

> Plans are to be implemented for 
dental and medical emergencies. All new 
arrivals shall have an initial health screen- 
ing. 

> All prisoners were accorded 
possession of basic religious articles ap- 
propriate to their faith, as specified. 

> Punishment through food may 
no longer be used, thus eliminating 
Nutriloaf. 

> B oth winter and summer cell tem- 
perature ranges were specified. 

> Cell door shutters shall remain 
open (thereby permitting some visual con- 
tact with other human beings during cell 
time). Calendar clocks shall be installed 
and maintained in all cells. 

> Phone privileges progressing by 
Level were increased and specified. 

The Agreement further provides that 
reasonable attorney fees shall be paid to 


plaintiffs’ attorneys with no fee caps im- 
posed. The parties agreed that the 
Settlement complies with the basic tenets 
of the Prison Litigation Reform Act 
(PLRA) and that it shall not be terminated 
prior to five years from the date the Court 
finally approves the Agreement. See: 
Settlement Agreement, Jones v. Berge, 
Case No. 00-C-421-C, US District Court 
(W.D. Mis. 200 1), Jan. 24, 2002. ■ 


Volunteers Wanted! 


PLN is seeking several people in the 
Seattle area to do four bouts of vol- 
unteer work a month at PLN’s of- 
fice. The tasks include stuffing enve- 
lopes and other light office jobs. The 
odd jobs can be done on weekends 
or weekdays after regular work 
hours. Special Bonus: all the Star- 
bucks Coffee you can drink! 

Call 206-246-1024 
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FALL & WINTER CATALOG 

Guaranteed low prices on 
hundreds of your favorite 
magazine titles. 

Send $1 or 3-fcs for 
FALL & WINTER 2001-02 catalog. 

The Magazine Wizard 
PO Box 1846-PLN 
Bloomington, IN 47402-1846 
wizard@magwiz.com 
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PLRA Attorney Fee Cap Applied To “Fees-On-Fees” 

by John E. Dannenberg 


I n a case of first impression, the 
Fifth Circuit US Court of Appeals 
ruled that the Prison Litigation Reform Act 
(PLRA) fee cap limiting recovery of a pre- 
vailing prisoner plaintiff’s attorney fees 
to 1 50% of a $2 nominal damages award 
also applied to attorney fees generated 
in subsequent litigation to collect the 
original fees (“fees-on-fees”). 

Timothy Volk sued Texas Dept, of 
Corrections (DOC) officials and prison 
guards Guy Meglareno and Donalda 
Fischer in a 42 U.S.C. § 1983 complaint 
alleging cruel and unusual punishment 
from bite injuries sustained when 
Meglareno made Volk pick up rattle- 
snakes, and alleging First Amendment 
violations when Fischer retaliated against 
Volk’s seeking court redress of his griev- 
ances. 

A federal jury (US District Court, 
W.D. Tex.) found against Meglareno 
and Fischer, but awarded “zero” dol- 
lars. The district court entered a 
judgment notwithstanding the verdict 
and awarded $2 against Meglareno and 
Fischer. The court also ordered declara- 
tory and injunctive relief against them 
to have Volk’s record expunged and his 
custodial status and good-time credits 
restored. 

Because Volk was thus only partly 
successful, the court ordered that only 
half of his attorney and legal assistant 
fees be awarded, totaling $27,300 plus 
$658 in court costs. 

Defendants appealed the judgment, 
the declaratory and injunctive relief and 
the attorney fee award. Volk cross-ap- 
pealed the halving of his legal fees. 

In the first appeal (“Volk I”), the Fifth 
Circuit concluded that the district court 
failed to apply the then newly enacted 
PLRA fee cap and remanded to the dis- 
trict court to do so. Significantly, the Fifth 
Circuit also vacated the order for declara- 
tory and injunctive relief because the 
guilty guards did not possess the admin- 
istrative authority to effect such relief. 
Rather, the court admonished the Texas 
DOC to “recognize the implications of this 
court’s judgment for Volk’s custodial sta- 
tus”, i.e., for DOC to effect the relief. 

The net result was that on remand, 
the district court, retaining its fee-halv- 


ing rationale, now recalculated the attor- 
ney fee award under the applicable 
pre-PLRA and post-PLRA rules. This cal- 
culation resulted in a new fee award of 
$3,022 for pre-PLRA fees, $3 (150% of the 
$2 nominal damages award) in post-PLRA 
fees, and $725 in costs. 

Moving then to amend this latest 
judgment under Fed. R. Civ. P. Rule 59(e), 
Volk sought a supplemental award of 
$3,186 for attorney fees incurred answer- 
ing the defendant’s state-financed 
appeals. The district court again applied 
the PLRA fee cap, and awarded only $3 
in supplemental fees. 

Now upon a second appeal (“Volk 
II”), the Fifth Circuit upheld the dis- 
trict court’s halving of Volk’s fee claims 
without respect to the fact that the de 
facto injunctive relief gained was the 
lion’s share of the results initially 
sought. While recognizing that such a 
weighing of results achieved could 
become the measure of attorney fees 
earned, the appellate court held that 
this was not such a case. It thus found 
no abuse of discretion, and affirmed 
the district court’s fee halving. 

The appellate court then rejected 
Volk’s claim that “legal assistant fees” 
were not “attorney fees” subject to the 
PLRA fee cap, holding that the assistant’s 
fees went to the same constitutional com- 
plaints that the attorney fees went to, 
under 42 U.S.C. § 1997e(d). 

Finally, the appellate court dealt with 
the “fees-on-fees” question. But al- 
though it concluded that such fees were 
unquestionably recoverable under 42 
U.S.C. § 1988(b), it nonetheless held that 
the language of the more specific provi- 
sions of the later-enacted § 1997e(d) 
woidd control here. While admitting that 
applying this cap to fees-on-fees “may 
well produce harsh results”, the court 
concluded that that was the unambigu- 
ous meaning of the statutes. Therefore, 
the fees-on-fees calculation would also 
be 150% of the original damages award, 
or $3. 

Not discussed by the Fifth Circuit 
was that although the injunctive relief 
sought from the named defendants was 
vacated because they were personally 
powerless to effect it, that same relief was 


nonetheless then equitably ordered by 
the court against the Texas DOC. How- 
ever, in cases where both damages and 
injunctive relief have been awarded, it 
has been held that the PLRA fee cap 
does not apply. (See, e.g., Boivin v. 
Black, 225 F.3d 36, 4 1, nt.4 (Is' Cir. 2000), 
Walker v. Bain, 257 F.3d 669, 667, nt.2 (6 th 
Cir 2001), Foulk v. Charrier, 262 F. 3d 687, 
703 and nt. 1 7 (8 th Cir. 2001).) The “Catch- 
22” result here was that the court’s 
otherwise well-intentioned transfer of 
responsibility to those (DOC) who could 
repair Volk’s record became the catalyst 
that prevented him from recovering his 
attorney fees. 

PLN readers facing this situation 
should frame their attorney fee claims 
around these recent decisions. Indeed, 
PLN readers should always seek avail- 
able injunctive relief so as to thereby 
trump Congress’ malevolent scheme to 
deter meritorious and successful pris- 
oner civil rights litigation. See: Volk v. 
Gonzalez, 262 F.3d 528 (5 th Cir. 2001). 
■ 

$32,500 Florida Jail 
Accident Settlement 

O n October 30, 200 1 , the Broward 
County jail in Ft. Lauderdale, 
Florida, settled a prisoner’s work acci- 
dent suit for $32,500. Edward Beal, 47, 
a prisoner at the county jail was as- 
signed to a jail work program at the 
Dania Beach facility. While cutting 
trees, Beal fell seven to eight feet from 
the roof of a building he was standing 
on. As a result of the fall Beal suffered 
lower back injuries. 

Beal fded suit in state court and the 
county settled the lawsuit by agreeing to 
pay him $32,500. The county had claimed 
that Beal’s injury was preexisting because 
he had suffered a similar injury before 
being imprisoned while working in con- 
struction. Beal was represented by Ft. 
Lauderdale attorney Peter Feld. See: Beat 
v. Jenne, Broward County Circuit Court 
No. 00-14398-04. H 

Source: Florida Jury Verdict Reporter 
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$1 Damages and $1.50 Attorney Fees in Guard Brutality Suit 

by John E. Dannenberg 


T he Eighth Circuit US Court of 
Appeals affirmed the award of 
$1 nominal damages for guard brutality 
in violation of the Eighth Amendment and 
limited the prevailing prisoner plaintiff’s 
attorney fees to $1.50 

Robert Foulk, a state prisoner at 
the Moberly, MO Correctional Center, 
sued guard Ronald Charrier for viola- 
tion of Foulk’s Eighth Amendment 
rights to be free from cruel and unusual 
punishment, when on June 22, 1994, 
Charrier lured Foulk to the door of his 
cell, purportedly so Foulk could view 
the name tag of the guard who had just 
pepper-sprayed him, and then blasted 
Foulk directly in the face with more 
spray. Foulk, who was already in the 
infirmary seeking treatment for an ad- 
verse reaction to an increase in his 
seizure medication and had slept off the 
reaction for 25 hours there, had become 
upset upon learning when he awoke 
that he had received several conduct 
violations for refusing to eat while not 
feeling well. After the second infirmary 
pepper spraying, Foulk was placed in a 
solitary confinement cell with no run- 
ning water and only dry paper towels 
to wipe his face. Fie was not permitted 
to shower for two days and felt con- 
tinuing pain for several days. 

An internal prison administrative re- 
view exonerated Charrier, but found Foulk 
guilty of misconduct, following which he 
was transferred to another prison. It 
turned out Foulk had had ongoing litiga- 
tion against Charrier for other 
constitutional violations since 1989. 

hi August 1999, a federal jury (USDC, 
E.D.Mo.) returned a verdict for Foulk but 
awarded damages of only $ 1 . 

Charrier argued at trial that the then 
newly enacted Prison Litigation Reform 
Act (PLRA) required exhaustion of ad- 
ministrative remedies, which should have 
been applied retroactively. Without such 
exhaustion, Charrier claimed that Foulk’s 
suit was jurisdictionally barred. The dis- 
trict court denied Charrier’s argument, 
and he appealed. Foulk moved pursuant 
to 42 U.S.C. § 1988 for attorney’s fees and 
costs totaling $50,75 1 . Charrier countered 
by claiming that the new PLRA limited 
plaintiff fees to 150% of the damages 


award, or $1.50. The district court 
awarded $12,048 in fees and$163 in costs, 
which Charrier also appealed. Finally, the 
United States intervened and appealed, 
supporting Charrier. 

The Eighth Circuit first addressed the 
exhaustion issue. Based upon the recent 
US Supreme Ct. decision in Booth v. 
Churner, 531 US 956 (2001), the circuit 
court held that exhaustion was technically 
required even if money damages were not 
available through the administrative pro- 
cess. 

Further following Booth, the court 
held that Foulk’s claim of guard brutal- 
ity was a “prison conditions” 
complaint, placing Foulk under the ae- 
gis of the new PLRA. But because of 
factors unique to the complex proce- 
dural history of the case, the court 
ruled that Charrier had not waived his 
right to assert an exhaustion defense 
on appeal. However, the burden to 
prove failure-to-exhaust fell to Charrier, 
which the circuit court affirmed that 
Charrier had failed to meet below. 

Next, Charrier complained that he 
was disadvantaged at trial by not be- 
ing able to use the nature of Foulk’s 
rape and sodomy convictions to im- 
peach Foulk’s testimony. The appellate 
court affirmed the district court’s ex- 
clusion of such smear tactics, noting 
that Foulk’s convictions did not involve 
dishonesty or false statements as would 
be required under Fed. R.Evid. §609(b). 

Charrier also attacked the trial 
court’s jury instruction permitting nomi- 
nal damages if they found an Eighth 
Amendment violation, based on 
Hudson v. McMillian, 503 US 1, 9-10 
(1992) [de minimus use of force cannot 
be “cruel and unusual”]. Distinguish- 
ing between “excessive use of force” 
and “serious injury,” the court held 
that lack of serious injury does not fore- 
close an excessive force finding, and 
that if there is actual injury in violation 
of the Eighth Amendment, even though 
not of great significance, it is compens- 
able. Accordingly, nominal damages 
here were permissible. 

The sufficiency of the evidence, chal- 
lenged by Charrier, was affirmed on 


appeal as “malicious, sadistic and with 
intent to cause injury.” 

Finally, the court dealt with the is- 
sue of attorney’s fees. Following 
Boivin v. Black, 225 F.2d 36 (1st Cir. 
2000), the court held that the PLRA 
applied to all fees incurred by Foulk’s 
attorney. The fee cap of 150% was ap- 
plied to the $1 damages award to reach 
a fee award limit of $1.50. 

The Eighth Circuit did agree, how- 
ever, with the First Circuit in Boivin, 
supra, at p.41, nt.4 and with the Sixth 
Circuit in Walker v. Bain, 257 F.3d 660, 
667, nt.2, that had non-monetary relief 
also been ordered, the PLRA fee cap, 
42 USC §1997e(d)(2), would not have 
applied. 

Accordingly, PLN readers should 
be alert to frame their civil rights ac- 
tions to include declaratory and 
injunctive relief, whenever it is avail- 
able, and not just focus on monetary 
relief. See: Foulk v. Charrier, 262 F.3d 

687 (8th Cir. 2001). H 
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Special Pre-Publication Offer for Prison Nation! 



Save $5 by paying for your copy of 
Prison Nation by December 31, 2002 

Prison Nation is Prison Legal News’ new book edited by activist 
attorney Tara Herival and PLN Editor Paul Wright. In seven sec- 
tions it covers many of the important issues related to how over 2 
million people are imprisoned in the United States at any given 
time and how they are treated while in custody. 


Section 

Section 

Section 

Section 

Section 

Section 

Section 


Prison Nation 's Table of Contents 
I: The Warehousing of America's Poor 
II: Two Million Swept Away 
HI: Making a Buck off the Prisoner’s Back 
IV: The Private Prison Industry 
V: Malign Neglect: Prison Medicine 
VI: Rape, Racism and Repression 
VII: The Bars to Prison Litigation 


Prison Nation is a timely, insightful and vital expose on the actual workings of the criminal justice system. 
The introduction is written by investigative reporter Ken Silverstein, and its forty one chapters are written by 
a variety of social critics, academics, investigative reporters and prisoners. These authors include: Munna 
Abu Jamal, Nell Bernstein Stephen Bright, Daniel Burton Rose, Noam Chomsky, Matt Clarke, Anne Marie 
Cusac, Mark Dow, Joelle Frasier, Alex Friedman, Judy Greene, Gordon Lafer, Adrian Lomax, Joanne Mari- 
ner, John Midgley, Rob Owen, Christian Parenti, Bob Posey, Kevin Pranis, Mark Sherwood. Jeff St. Clair, 
Paul Street, Silja Talvi, George Winslow, Julia Lutsky, Willie Wisely, Ron Young, and the book editors. 


The issues covered in Prison Nation are urgent ones for prisoners, their family members, and human rights 
and social activists. The subjects covered include substandard medical care, inadequate resources for public 
defenders, the death penalty, the injustices of prison privatization, class and race in the justice system, the 
quixotic drug war, the prison AIDS crisis, the judicial system’s reward of snitches with drastically reduced 
sentences, the profit center that prisons have become for private companies that sell products to the federal 
and state DOCs and their use of use cheap prison labor, and the three R’s that constitute the daily reality of 
U.S. prisons: Racism, Rape and Repression. 


Buy a copy of Prison Nation by December 31, 2002 for the 
$19.95 list price and PLN will eat the $5 shipping charge! 


Prison Nation is scheduled to be released in January 2003. As soon as PLN receives its first order 
of books from the publisher, your order will be promptly mailed to you. Prison Nation will make a 
great Christmas or New Years gift. Call PLN at 206 - 246-1022 to order your copy with a Visa or 
MasterCard card. Or you can send a check or money order to: Prison Legal News, 2400 NW 80th 
St., #148, Seattle, WA 98117-4449. 


PLN mails all books by the US Postal Service with proof of mailing and confirmation to PLN of its delivery to 
protect its book purchasers. 
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New York Prisoner’s Denial-of-Exercise 
Claim Set for Trial 


T he United States District Court 
for the Southern District ofNew 
York has denied summary judgment in 
part to high-ranking officials of the New 
York Department of Correctional Services 
(DOGS) and to a prisoner plaintiff and 
has set for trial the prisoner’s claim that 
DOCS officials denied him meaningful 
exercise while he was in a DOC Special 
Housing Unit (SHU). 

Rahsaan Williams is a DOCS pris- 
oner at the Clinton Correctional Facility. 
While at the Sullivan Correctional Facil- 
ity, Williams was ordered confined to SHU 
for 90 days after being found guilty in a 
disciplinary hearing of various rules vio- 
lations. Williams administratively 
appealed his infraction and SHU confine- 
ment. His infraction was reversed after 
75 days, and Williams was transferred to 
general population in Clinton. 

SHU prisoners are entitled to one 
hour of daily exercise confined in a one- 
person cage. While in SHU, Williams was 
found guilty of harassing a guard who 
Williams alleges denied him exercise. For 
the harassment, Williams was ordered 
confined for 28 days in personal re- 
straints (handcuffs attached to a waist 
chain) whenever he was out of his cell, 
including for exercise. Williams argued 
that the restraints prohibited him from 
engaging in meaningful exercise. 

After exhausting his administra- 
tive remedies, Williams filed suit under 
42U.S.C. §1983 claiming that his SHU 
confinement violated due process, be- 
cause the disciplinary hearing officer 
refused to permit Williams to call a wit- 
ness; that the harassment charge that 
led to Williams’ out-of-cell restraints 
was false, made in retaliation by the 
guard for Williams filing a grievance; 
and that the restraints denied him 
meaningful exercise, endangering his 
health. Williams sued the defendants 
in their individual and official capaci- 
ties. After filing affidavits and taking 
depositions, the defendants moved for 
summary j udgment. 

The court reviewed the legal stan- 
dard for summary judgment. Because 
Williams was the non-moving party and 
was then proceeding pro se, the court 
construed Williams’ complaint liberally, 


citing McPherson v. Coombe, 174 F.3d 
276, 279 (2nd Cir. 1999), and Haines v. 
Kerner, 404 U.S. 519 (1972). 

The court analyzed Williams’ due 
process claim under S andin v. Conner, 
515 U.S. 472 (1995). The court found that 
Williams’ 75-day confinement in SHU was 
not an “atypical and significant hardship” 
on Williams and, thus, not unconstitu- 
tional. 

Analyzing the First Amendment re- 
taliation claim, the court found the 
evidence circumstantial and insufficient. 
“Plaintiff fails to plead specific facts or to 
assert any causal connection between his 
filing of grievances . . . and his alleged de- 
nial of exercise....” 

The Eighth Amendment claim sur- 
vived scrutiny. “Because exercise is one 
of the basic human needs protected by 
the Eighth Amendment, prisoners must 
be afforded some opportunity for exer- 
cise.” The court looked at the duration 
and extent of the deprivation, the avail- 
ability of other out-of-cell activities and 
in-cell exercise, and the justification for 
deprivation. Objectively and subjectively, 
Williams’ stated a claim for which trial was 
required. 

The court found that supervisory 
personnel were “personally involved” in 
Williams’ confinement. The court, 
though, dismissed all “official capacity” 
claims as disallowed under the Eleventh 
Amendment. Several defendants were dis- 
missed from the suit, and summary 
judgment was granted on two claims. The 
case was set for trial. See: Williams v. 
Goord, 1 1 1 F.Supp.2d 280 (S.D.N.Y. 2000). 

Subsequently, represented by coun- 
sel, Williams moved for declaratory relief 
and partial summary judgment on his ex- 
ercise claim, and the defendants moved 
for summary judgment on qualified immu- 
nity grounds. The court found the 
declaratory relief moot, because Williams 
was no longer in Sullivan. Williams was 
denied partial summary judgment. Lower- 
ranking defendants were granted 
qualified immunity because they were 
carrying out orders. Higher-ranking de- 
fendants were held to a higher legal 
standard and were denied qualified im- 
munity. See: Williams v Goord, 142 
F. Supp.2d 4 1 6 (S.D.N.Y. 200 1 ). B 
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District Court Sets Prisoner’s “Deliberate Indifference” 
Hepatitis C Claims for Trial 


A Connecticut Federal District 
Court has ordered that a state 
prisoner’s Eighth Amendment claims aris- 
ing from Connecticut Department of 
Corrections (CDOC) officials’ deliberate 
indifference of his severe medical condi- 
tions be severed and that some of the 
claims proceed to trial. The court deferred 
ruling on the claims not ordered to trial. 

Booker Torrence is a CDOC prisoner 
suffering from hepatitis C virus (HCV) 
infection, diabetes, and complications 
from both diseases. In January 1994, 
Torrence was confined at CDOC’s 
Cheshire Correctional Facility, where medi- 
cal staff examined him and determined he 
had no health problems. In May 1995, 
Torrence began reporting daily to 
Cheshire’s medical staff requesting medi- 
cal attention for serious, painful 
symptoms. Dr. Steven Stein, a CDOC 
physician at Cheshire, saw Torrence but 
did not examine him or provide any care. 
Torrence finally collapsed and was diag- 
nosed with “severe diabetic ketoacidosis/ 
insulin dependent diabetes mellitus” and 
F1CV infection. Torrence was never for- 
mally informed or advised of his F1CV 
status. Moreover, on multiple occasions 
from 1995 - 1997, Torrence was given the 
wrong dosage of insulin, endangering his 
health. 

Torrence filed his initial pro se com- 
plaint in February 1996 under 42 U.S.C. 
§1983, alleging Eighth Amendment vio- 
lations due to deliberate indifference to a 
serious medical need. Cheshire Warden 
Christopher Pulkey and Dr. Stein were 
named as defendants. The Prison Litiga- 
tion Reform Act (PLRA) took effect in 
April 1996. Through counsel, Torrence 
subsequently filed three amended com- 
plaints. 

CDOC sought dismissal of all claims 
under a variety of defenses, including 
failure to exhaust administrative remedies. 
The court found that the PLRA is not ret- 
roactive. Prior to PLRA, exhaustion of 
administrative remedies was not required. 
The initial complaint and the first two 
amended complaints were all part of a 
continuing cause of action, for which ex- 
haustion of remedies was not required. 

The court dismissed Torrence’s 
claims against CDOC itself, because nei- 


ther a State nor a state agency can be 
sued under § 1983 unless the State waives 
Eleventh Amendment immunity. Con- 
necticut never waived immunity. 

Defendants also sought dismissal on 
state law immunity grounds. The court 
held “state law cannot shield state em- 
ployees from liability for violation of 
federal law.” However, Torrence’s medi- 
cal negligence claims were dismissed as 
not cognizable under §1983. Claims of 
recklessness and deliberate indifference 
were allowed to stand. 

Warden Pelkey was dismissed as a 
defendant in his official capacity but kept 
as a defendant in his individual capacity. 
The court found that “plaintiff has ad- 
equately alleged deliberate indifference 
to a serious medical need and that Pelkey 
was responsible for ensuring the provi- 
sion of medical care.” 


T he Washington State Court of 
Appeals held that Washington 
prisoners have a greater right to access 
to the courts than the federal constitu- 
tion provides, and that right extends to 
pro se pretrial detainees. 

Matthew Silva was charged with tak- 
ing a car without permission and 
attempting to elude police. He remained 
in custody pending trial. The trial court 
granted Silva’s pretrial motion to proceed 
pro se, but appointed standby counsel. 
“In numerous pretrial motions, Silva in- 
sisted that he enjoyed a constitutional 
right of physical access to a law library or 
a person trained in the law to perform re- 
search services for him. He also argued 
that he should have an investigator/run- 
ner appointed for him to interview 
witnesses and serve subpoenas. It ap- 
pears that the trial court expected that the 
public defender would provide these ser- 
vices to Silva.” 

“But the public defender . . . stead- 
fastly maintained that his role was only 
to offer technical assistance during court 
proceedings and to step in as counsel 
should Silva change his mind and request 
representation. Counsel refused to pro- 


On motion for reconsideration and 
for leave to file a third amended com- 
plaint and adding defendants, the court 
upheld its prior decision. The court 
granted the third amended complaint, 
remarking in a footnote that CDOC 
seemed to be obstructing discovery. 
The court severed the complaints in the 
third amended complaint that related to 
medical care given to Torrence after his 
transfer in June 1996 to a different 
CDOC facility. 

Complaints in the third amended 
complaint that were related to the ini- 
tial complaint were joined with the 
initial and first two amended com- 
plaints. All of these complaints were 
ordered to proceed to trial. The court 
deferred ruling on the severed parts. 
See: Torrence v. Pelkey, 164 F.Supp.2d 
264 (D.Conn. 2001). | 


vide investigative, research, or runner 
services for Silva, arguing that such a re- 
sponsibility could expose the public 
defender’s office to unfounded research 
requests and other unreasonable de- 
mands.” 

On appeal, Silva claimed that both 
Article I, section 22 of the Washington 
State Constitution and the federal con- 
stitution guarantee him the right of 
access to the tools necessary to prepare 
a meaningful pro se defense. But, he ar- 
gued, “the State impermissibly failed to 
provide him an investigator, physical ac- 
cess to a law library or a person trained in 
the law to assist with research, and ac- 
cess to a direct dial telephone.” 

The court concluded “that article I, 
section 22 affords a pretrial detainee who 
has exercised his constitutional right to 
represent himself, a right of reasonable 
access to state provided resources that 
will enable him to prepare a meaningful 
pro se defense.” However, the court 
found that Silva was not deprived of ap- 
propriate legal materials and resources 
and upheld his conviction. See: State v. 
Silva, 27 P.3d 663, (Wash.App.Div. 1 
2001 ). ■ 


Washington Pretrial Detainees Have Right 
to Access Courts 
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Prison Disciplinary Boards not “Courts 
for Habeas Corpus Purposes 


T he Seventh Circuit Court of 
Appeals has held conclu- 
sively that prison disciplinary boards 
lacking a true judicial review process 
are not “courts” within the meaning of 
28 U.S.C. §2254(d), as amended by the 
Antiterrorism and Effective Death Pen- 
alty Act (AEDPA). The ruling 
disapproves contrary dicta in several 
prior Seventh Circuit cases and con- 
flicts with unexplained, contrary 
behavior in other federal circuits. This 
is the first definitive ruling on the mean- 
ing of the word “court” in relation to 
prison disciplinary boards since 
AEDPA took effect. 

Former Marion County [Indiana] 
Jail prisoner Phil White was accused 
of drug trafficking with a jail employee 
and her daughter. An Officer Thomp- 
son investigated the charge and 
presented his evidence (a confidential 
investigative file and a videotaped in- 
terview with the employee) to the 
Conduct Adjustment Board (CAB). At 
the close of evidence, Thompson re- 
mained with the CAB during 
deliberations. White was infracted for 
trafficking, stripped of good time, and 
had his parole delayed six months. 
White appealed administratively, but 
his infraction was upheld. 

White petitioned for a writ of ha- 
beas corpus, 28 U.S.C. §2254, in federal 
district court, claiming denial of due 
process because of Thompson’s ex 
parte communications with the CAB 
and because he was denied opportu- 
nity to review the videotape. The 
district court denied the petition, and 
White appealed. 

Indiana raised two defenses. First, 
the state argued the petition was moot 
because White had been released on 
parole. Second, the state argued for an 
expansive reading of the term “court” 
in §2254(d) to mean “any adjudicatory 
body,” giving the CAB the same def- 
erence by federal courts that §2254(d) 
gives ordinary state courts. 

The court of appeals rejected both 
defenses. The court held that releas- 
ing White on parole did not moot the 
question of harm, because the CAB 
decision delayed a parole date White 
would have otherwise received, and the 
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court could correct that harm. The court 
discussed at length the question of 
reading “court” expansively in 
§2254(d). Prior courts had either ig- 
nored the question or discussed it only 
in dicta. The Seventh Circuit directly 
addressed the question, holding that 
boards like CAB, which do not have a 
full judicial process, are not “courts” 
within the meaning of the statute and 
are not due deference by federal review- 
ing courts. 

White’s appeal was denied, how- 
ever, because, not being a court, the 
CAB committed no egregious errors in 
denying White access to the videotape 
and in allowing Thompson’s ex parte 
communications. The court noted that 
such conduct is common in non-judi- 
cial state adjudicatory bodies. 

Circuit Judge liana Rovner dis- 
sented with the decision to allow the 
ex parte communications. Noting that 
Thompson carried more credibility with 
CAB than White, and that White had 
suffered loss of six-months’ good-time 
credit. Judge Rovner wrote that, with- 
out justification, “[sjecrecy itself is 
inconsistent with the tenants of due 
process.” See: White v. Indiana Parole 
Board, 266 F.3d 759 (7th Cir. 2001). 

Around the time that White’s case 
was decided, the Sixth Circuit reached 
a slightly different conclusion from the 
Seventh. The case, though, does not 
address the meaning of “court” in 
§2254(d). 

Tennessee prisoner Johnny Greene 
petitioned for habeas corpus relief on 
grounds that he was denied sentence 
reduction credits by the Tennessee De- 
partment of Corrections (TDOC). 
Tennessee courts successively denied 
relief, and Greene filed in federal dis- 
trict court under 28 U.S.C. §2254. The 
district court denied relief and denied 
Greene’s request for a certificate of ap- 
pealability (COA). The district court 
granted Greene’s motion for leave to 
appeal without a COA, and Tennessee 
moved for reconsideration before the 
Sixth Circuit Court of Appeals. 

The Sixth Circuit held that whether 
a prisoner files under 28 U.S.C. §§2241, 
2253, or 2254, seeking relief as a result 
of imprisonment from conviction in a 
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State court, the COA is required. Read- 
ers should note that other courts have 
ruled that a COA is not required on 
appeals from state agency rulings. The 
federal circuits, thus, are split on this 
question. See: Greene v. Tennessee De- 
partment of Corrections, 265 F.3d 369 
(6th Cir.2001). | 


MARY’S MAGIC 

/■»■»/ rv 

Hello. I’m Mary. I have an 
incarcerated son and feel 
your struggles. I know how 
important it is to send nice 
gifts to your loved ones. Send 
for my catalog and see what 
services I offer (no pen pals). 
SASE - get 500 coupon for 
next order. 


Mary’s Magic 
Post Office Box 80291 
Rochester , Michigan 48308 



Save up to 50% 
on fashion 
prescription 
eyewear & shades! 

Money Back Satisfaction 
Guaranteed! 

Send for a FREE CATALOG 

Prism Optical, Inc. 
10992 NW 7th Ave. 

Dept. LN62 
Miami, FL 33168 


November 2002 



Prison Guards Can Be Liable for Prisoner Suicide 


T he Seventh Circuit Court of Ap- 
peals has reversed and re- 
manded the dismissal of a 42 U. S.C. § 1983 
suit against Wisconsin prison officials. 
In so ruling, the court held that prison 
guards can be held liable under Eighth 
Amendment “deliberate indifference” 
claims for failing to take reasonable steps 
to prevent the death of a prisoner known 
to be at substantial risk of suicide. 

Matt Sanville was a Wisconsin pris- 
oner with a history of multiple mental 
illnesses “characterized by a history of 
suicide attempts, hospitalization, and 
drug treatment....” Upon admission to 
prison in 1998, Martha Sanville, Matt’s 
mother, notified prison psychiatric staff 
of his mental illnesses. She re-notified 
doctors at Waupun Correctional institu- 
tion ( WC1) when he was transferred there. 

Prison doctors failed to diagnose any 
particular mental illnesses, misdiagnosed 
Matt’s appendicitis, and despite his in- 
creasingly bizarre and threatening 
behavior, allowed Matt to go off his psy- 
chotropic medications. While off 
medication, Matt’s behavior landed him 
in segregation, where he was fed “nutri- 
loaf.” He refused to eat, claiming it was 
disgusting. During his stay at WCI, Matt 


lost forty-five pounds, twenty-five dur- 
ing the last month of his life. 

Matt wrote alarming letters to his 
mother, who notified WCI officials that 
he was suicidal. During the last week of 
July 1998, Matt requested several appoint- 
ments with prison psychiatrists, who 
responded promptly. However, at each 
visit, he claimed he was okay and refused 
psychotropic medication. Matt also told 
prison guards that he was going to kill 
himself. On July 29, 1998, he papered over 
his cell windows, vents, and call box, and 
began tearing his bed sheet in strips. Sev- 
eral guards observed his cell, but took 
no action. Matt Sanville was last seen 
alive at 10:00 a.m.,July 29, 1998, and was 
found dead about 3:00 p.m. of that same 
day. 

Mrs. Sanville filed a 42 U.S.C. §1983 
suit against WCI administrators, doctors, 
and guards for Eighth Amendment viola- 
tions of Matt’s right to medical treatment, 
plus state law claims for negligence and 
medical malpractice. All defendants were 
sued in their official and individual ca- 
pacities. The district court dismissed on 
grounds of qualified immunity and fail- 
ure to state a claim, and Mrs. Sanville 
appealed. 


“Official capacity” suits are claims 
against governments. The court of ap- 
peals upheld the dismissal of all “official 
capacity” claims, because §1983 cannot 
be used to sue states, only individuals. 
The court then discussed the liability of 
various defendants. The wardens were 
not liable for Matt’s suicide, because Mrs. 
Sanville’s “failure to train” claim was un- 
sustainable under §1983, and because 
“the doctrine of respondeat superior does 
not apply to §1983 actions[.]” 

The conditions of Matt’s confine- 
ment leading up to his suicide did amount 
to “deliberate indifference” to his obvi- 
ous medical needs. The doctors, however, 
were held not liable because all of the 
claims against them were about diagno- 
sis and negligence and could be 
sustained only in a state medical malprac- 
tice suit. The guards who heard Matt’s 
threat to kill himself and observed him 
taking steps to do so were liable for fail- 
ing to act. The court denied the guards 
qualified immunity, reversed the dismissal 
with respect to the guards, and remanded 
for further proceedings. This is not a rul- 
ing on the merits ofthe case. See: Sanville 
v. McCaughtry, 266 F.3d 724 (7th Cir. 200 1). 


Administrative Exhaustion Required but Unprejudiced. 
Dismissal & Equitable Tolling 

by Gary Hunter 


T he 5th Circuit court of appeals, 
in accord with a recent U.S. Su- 
preme Court decision, held that 
administrative exhaustion is required in 
all prisoner cases, regardless of the relief 
sought. It held that cases pending at the 
time of this decision should be dismissed 
without prejudice and with the statute of 
limitations tolled to allow for administra- 
tive exhaustion and refiling of the suit. 

Mark Eric Wright, a Texas state pris- 
oner, brought a § 1983 action against 
Gayle Hollingsworth, a registered nurse 
at the Telford prison unit. Wright alleged 
deliberate indifference to his medical 
needs and sought monetary damages for 
pain and suffering stemming from inad- 
equate treatment of a ruptured eardrum. 

Hollingsworth filed a motion to dis- 
miss claiming that Wright failed to exhaust 
administrative remedies prior to bringing 


the § 1983 action. The district court 
granted the motion and dismissed the 
suit; Wright appealed the judgment. 

TDCJ offers administrative rem- 
edies to prisoners in the from of a 
two-step grievance procedure. Wright 
alleged that filing a Step-1 grievance 
was sufficient to put the state on no- 
tice of his § 1983 action and that filing 
a Step-2 grievance was unnecessary 
since he only sought monetary damages, 
which is not an available remedy under 
the grievance procedure. A panel of the 
5th Circuit Court of Appeals agreed and 
overturned the decision using Whitley v. 
Hunt, 158 F.3d 82 as a precedent. 

The 5th Circuit voted to reconsider 
the decision en banc. Before a decision 
was reached, the U.S. Supreme Court held 
in Booth v. Churner, 531 U S. 956, 121 
S.Ct. 1819, 149 L Ed. 2d 958 (2001) that 


“an inmate must exhaust [administrative 
remedies] irrespective of the forms of re- 
lief sought and offered through 
administrative sources,” under 42 U.S.C. 
§ 1997e(a) of the Prison Litigation Reform 
Act. Since Booth effectively overruled the 
original decision, the en banc court re- 
manded the case back to the panel which 
affirmed the District Court’s decision. 

Anticipating this response, Wright 
requested the court at least dismiss the 
suit without prejudice and grant equitable 
tolling of Texas statute of limitations un- 
til he could exhaust TDCJ remedies Citing 
Wendell v. Asher, 162 F 3d 887 (5th Cir. 
1998) and Harris v. Hegmann, 198 F.3d. 
53 (5th Cir.’ 1999) the 5th Circuit granted 
both requests. See: Wright v. 
Hollingsworth, 260 F.3d 537 (5th Cir. 2001). 
The court reiterated this holding in Cliffor 
v. Gibbs, 298 F.3d 328 (5th Cir. 2002). ■ 
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Defendants’ Convenience Justifies Transfer 

of Venue 


C alifornia Department of Correc- 
tions (CDC) defendants suc- 
cessfully moved to transfer the original 
venue of a prisoner’s civil rights lawsuit 
to another district - based upon conve- 
nience. 

Lisa Williams, a prisoner at Valley 
State Prison for Women (VSPW) near 
Fresno, CA sued prison officials for al- 
leged sexual abuse she suffered at the 
hands of prison physician Dr. Robert 
Bowman. She alleged that during four 
medical appointments. Dr. Bowman made 
inappropriate sexual remarks, manipu- 
lated her genitalia during pelvic exams, 
fondled her breasts, exposed his erect 
penis, forced her to touch his penis and 
attempted to force her to orally copulate 
him. She sued Bowman under 42 U.S.C. § 
1983, with pendant state common law 
claims for assault, battery and sexual bat- 
tery - filing her suit in the US District 
Court, Northern District of California (San 
Francisco). 

Citing convenience factors pursuant 
to 28 U.S.C. § 1404(a), defendants moved 
to transfer venue approximately 1 00 miles 
away to the Fresno Division of the East- 


ern District of California. The question 
presented here is the court’s balancing of 
factors relating to the convenience of 
both sides. As the moving party, defen- 
dants bore the burden of showing that 
transfer was appropriate - and not merely 
the result of disfavored “forum shopping.” 

Balancing residence factors, the 
court found that plaintiff’s anticipated 
parole to the Northern District and 
Bowman’s residence there weighed 
slightly in favor of the Northern District. 

Witness convenience, however, 
weighed in favor of Fresno, since princi- 
pal witnesses would be coming from 
VSPW. Moreover, the claims of miscon- 
duct and pattern of wrongdoing occurred 
within Fresno’s jurisdiction, giving that 
court greater interest because similar 
claims might arise from VSPW. 

On balance, the court concluded that 
defendants met their burden of showing 
that a transfer was necessary because of 
the convenience of the witnesses, the lo- 
cation of evidence, and the local interest 
in resolving the dispute. See: Williams v. 
Bowman, 157 F. Supp.2d 1103 (ND Cal. 
2001 .)® 


Plaintiff’s Disability Impacts Venue 


A federal district court in New 
York held that a plaintiff’s 
physical disabilities were relevant in 
deciding which court should hear his 
case. Ambroz Nikac is a wheelchair 
bound paraplegic who was arrested on 
federal weapons and stolen property 
charges. He spent ten months in the 
Westchester county jail in Valhalla, 
New York, before the charges were re- 
solved. Nikac filed suit claiming the jail 
was vermin infested, had inadequate 
ventilation and bathing facilities. He 
also claimed he was denied adequate 
medical care and as a result developed 
bedsores, infections and intestinal 
problems. 

Nikac filed suit in Manhattan but 
local court rule 21(a) designates White 
Plains as the federal court to hear 
claims arising from Westchester 
County. The defendants filed a motion 
to transfer the case to White Plains, 


which the court denied. The court held 
that Nikac’s disability and the fact that 
it was easier for him to access the Man- 
hattan courthouse via public 
transportation from his home in the 
Bronx was a relevant consideration. 
Weighing the relative burdens on the 
parties, the court held that the travel 
burden on Nikac outweighed any mi- 
nor inconvenience to the defendants. 
The court also held that, at this stage 
of the proceedings, no judicial effi- 
ciency would result from transferring 
the case. 

The court denied the defendant’s 
motion to transfer the case. The ruling 
is useful for disabled plaintiffs faced 
with forum selection. Note the case was 
filed in the correct judicial district, the 
only issue was where in that district 
the case would go trial. See: Nikac v. 
Pozzi, 172 F. Supp.2d414 (SDNY 2001). 
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Advocacy Groups Challenge Arizona 
Internet Communications Ban 


O n July 18, 2002, the Canadian 
Coalition Against the Death 
Penalty (CCADP), Citizens United for Al- 
ternatives to the Death Penalty(CUADP) 
and Stop Prisoner Rape(SPR), filed a fed- 
eral law suit against Terry L. Stewart 
Director of the Arizona Department Of 
Corrections(ADOC) pursuant to 42 U. S.C. 
§ 1983. The suit was filed to challenge 
the constitutionality of four Arizona stat- 
utes: Ariz.Rev.Stat. § 3 l-235(c)(d), 
§3 l-242(a)(b), § 4 1 1604(a)(9), and § 13- 
300 1 (3)( 12). The statutes prohibit and 
criminalize prisoners communicating with, 
or having personal, legal or any other 
type of information posted on the 
Internet, by advocacy groups or any 
other legal or non-legal web sites. See: 
“Arizona Prisoners Can’t Access Internet, 
and Net Accesses Them” in the February 
2001 issue of PLN. 

The CCADP, CUADP and SPR, post 
information on their sites about prison- 
ers’ criminal cases, including newspaper 
articles and links to other legal docu- 
ments, poetry, art, requests for 
correspondents and appeals for legal as- 
sistance. The plaintiffs claim in their suit 
that the purpose of the statutes is to sup- 
press the flow of information from 
prisoners to the outside world and to pre- 
vent the advocacy of plaintiffs and any 
other advocacy or anti death penalty/pris- 
oner rights organizations. 

In April, 2002, several Arizona pris- 
oners began receiving notices from the 
prison administrators stating that they 
were in violation of Arizona statutes re- 
garding Internet access. The notices 
stated that if they wanted to avoid crimi- 
nal charges and/or disciplinary sanctions 
by the ADOC, they would have to have 
their names and information removed from 
whatever web site they had information 
on within 3 weeks. 

in their complaint the plaintiffs ar- 
gue that organizations such as Pro-Death 
Penalty.com and the National Organiza- 
tion of Parents of Murdered Children, 
advocate harsher punishment of prison- 
ers and post information on several 
Arizona prisoners, and Stewart has never 
made an attempt to have information 
about Arizona prisoners removed from 
those sites. The plaintiffs allege that this 


type of viewpoint discrimination and the 
statutes themselves violate their First 
amendment right to free speech and Four- 
teenth amendment right to due process. 
The plaintiffs claim the statutes at issue 
have interfered with their advocacy on 
behalf of Arizona prisoners as well as their 
ability to communicate with Arizona pris- 
oners. In May and June, 2002, several 
Arizona prisoners contacted the plaintiffs 
and requested that their news and infor- 
mation be removed from plaintiff’s 
websites due to the threat of punishment 
by ADOC officials. The plaintiff’s claim 
that a mere desire to suppress speech 
because it is unpopular is not a legitimate 
governmental goal. 


“Some people in Arizona 
didn’t like the fact that 
prisoners were able to 
express themselves on the 
Internet, so they’re trying to 
shut them up,” says David 
Fathi of the ACLU National 
Prison Project. 


David Fathi, of the ACLU National 
Prison Project commented, “It’s really a 
matter of both infringing on both the First 
amendment rights of prisoners and the 
groups. This isn’t about security; it’s 
about suppressing unpopular speech. 
Basically some people in Arizona didn’t 
like the fact that prisoners were able to 
express themselves on the Internet, so 
they’re trying to shut them up.” Eleanor 
Eisenberg, director of the Arizona ACLU 
stated, “It is extraordinary that Arizona 
prison officials believe they can tell inter- 
national groups opposed to the death 
penalty what they can and cannot say 
online about prisoners in Arizona. It is 
equally absurd that this law punishes pris- 
oners even when they are not responsible 
for the posting of information about them 
on these outside websites.” 

Gary Phelps, the chief of staff of the 
ADOC, said the laws in question origi- 
nated when Jennifer Johnson Lopez 


learned that her father’s convicted killer. 
Beau Greene, was advertising for pen pals 
on the Internet. Lopez felt her privacy had 
been violated and wanted a law to pre- 
vent prisoners from “telling what may be 
distorted versions of their stories.” 
Internet pen pal sites seem to be the main 
target of the law. Phelps also claims that 
there is a need to protect “vulnerable” 
women from “manipulative inmates.” 
Questioned about this patronizing and 
sexist attitude, Phelps responded to 
Wired News: “It’s a public safety measure 
to protect people from their own stupid- 
ity, like the laws against drinking and 
driving. It’s the government’s duty to pro- 
tect people from the con artists of the 
world,” Phelps said. 

CCADP co-founder Tracie LaMourie 
responded that some prisoners are sen- 
tenced to death; “they’re not sentenced 
to silence.” She noted that interested citi- 
zens can search news or prison websites 
for details of a prisoner’s criminal convic- 
tion if they are interested. Tier goal is to 
allow death row prisoners to speak freely, 
not to fact check accounts for accuracy. 
“We’re giving prisoners a voice. Ameri- 
cans should know who they’re killing,” 
she said. 

The plaintiffs are represented by 
David Fathi of the ACLU NPP, Ann 
Beeson of the ACLU Technology and 
Liberty program, and Arizona ACLU at- 
torneys Alice Bendheim and Pamela 
Sutherland. The plaintiffs are seeking in- 
junctive and declaratory relief holding the 
statutes are unconstitutional and enjoin- 
ing their enforcement. They are also 
seeking their attorney fees and costs. PLN 
will report the outcome of the case. See: 
Canadian Coalition Against the Death 
Penalty v. Stewart, USDC D AZ, Case 
No. CIV02- 1 344PHX EHC. Individual pris- 
ons in California and the New York prison 
system have administrative policies 
which prohibit prisoners from sending or 
receiving information and materials from 
the Internet or to website providers. The 
ACLU ofNo. California successfiully chal- 
lenged the California policy in federal 
court in San Francisco. | 

Additional Sources: Wired News, 
ABCNEWS .Com 
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Judge Approves $9.6 Million Settlement in D.C. Jail Employees’ 

Sexual Harassment Suit 


I n January 2002 U.S. District Judge 
Roycc C. Lamberth gave final ap- 
proval for disbursement of $9.6 million 
from the settlement of a class-action 
sexual harassment lawsuit brought by fe- 
male employees of the Washington D.C. 
Department of Corrections. 

The case, which began with a 14- 
page handwritten complaint by a female 
guard at the D.C. jail, alleged the women 
were the victims of sexual harassment on 
the job, and then were further victimized 
for complaining about it. 

The monetary awards will range from 
several thousand dollars to several hun- 
dred thousand dollars, depending on the 
severity of the harassment. About 130 
current and former employees will share 
in the settlement. 

The allegations in the suit include 
instances of coerced sexual relationships 
that ended in pregnancies, sexual assault, 
unwanted grabbing and rubbing, and 
sexually suggestive and abusive com- 
ments. 


by Lonnie Burton 

The corrections agency has also had 
to deal with a lawsuit filed by female pris- 
oners of the D.C. jail, the adjacent Central 
Treatment Facility and the Lorton Correc- 
tional Complex in Fairfax County, filed in 
October 1993, which also alleged a per- 
sistent pattern of sexual mistreatment 
against the female inmates that violated 
the Eighth Amendment. The agency was 
found liable in that suit as well. 

The suit by the female employees 
was filed in 1994. A jury ruled in favor of 
the women in 1996, and the city appealed. 
After the U.S. Court of Appeals for the 
D.C. Circuit reversed and remanded for a 
new trial, both sides reached a settlement 
agreement. In August 1997, the $8 million 
settlement was placed in escrow while 19 
of the plaintiffs filed an appeal seeking 
more money than the agreement offered. 
In late January 2002, Judge Lamberth 
signed an order ending the case and au- 
thorizing the payout of the $9.6 million, 
which represents the $8 million plus 
nearly five years of interest. 


“With the conclusion of this land- 
mark case, we have finally come to the 
end of a sad and painful chapter in the 
history of the D.C. Department of Correc- 
tions,” noted Warren Kaplan, lead trial 
counsel for the plaintiffs. “For more years 
than anyone can remember, [the agency] 
was a real no-woman’s land, a place where 
the sexual exploitation of women and 
sexual harassment were taken for 
granted.” 

“1 have been waiting for this for so 
long,” said Barbara Carter, 46, a former 
sergeant at the agency. She said she has 
been troubled with severe depression 
because of the harassment. Brenda Smith, 
co-counsel in the prisoner suit and an 
Associate Professor at American 
University’s law school, says the agency 
“had a serious problem with regard to 
sexual misconduct. It pointed to an insti- 
tution that was very hostile to women,” 
she said. | 

Source: Washington Post 
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Brazil: On September 15, 2002, the 
state of Sao Paulo closed the notorious 
Catandiru prison in Sao Paulo. The 46 
year old prison had been Latin America’s 
largest, with more than 8,000 prisoners 
held in a space designed for 3,250. Its long 
history of violence included a 1992 po- 
lice massacre that left 1 1 1 prisoners dead, 
plus ongoing riots, hostage takings, es- 
capes, murders and other events. Jesus 
Ross Martins, the prison’s last warden 
said “Detencao [the prison] is like a per- 
son with so many illnesses that the only 
solution is to issue the death certificate.” 

California: In August, 2002, prison- 
ers Nicholas Nabors, 25, and his cellmate, 
David Martinez, 31, allegedly got into a 
fight with prison guards Tom Case and 
Thomas Vazquez. Case had his jaw bro- 
ken and sinus cavity damaged while 
Vazquez was stabbed in the head several 
times with a kitchen food utensil. After 
Martinez and Nabors were subdued other 
prisoners allegedly attacked Sergeant 
Michael Ayala and knocked him out. The 
incident occurred in the dining hall of the 
Lancaster State Prison near Los Ange- 
les. The guards used tear gas and batons 
to subdue the combatants and other pris- 
oners in the mess hall. The injured guards 
were treated at a local hospital and re- 
leased. Media reports claim unspecified 
“new, tougher rules” at the prison 
sparked the incident. No injuries to the 
prisoners were reported. 

California: In July, 2002, the state 
prison at San Luis Obispo became the 
third California prison to ban smoking. 

California: On September 5, 2002, 
300-400 Black and Hispanic prisoners at 
the North County Correctional Facility in 
Los Angeles brawled for 1 5 minutes be- 
fore being subdued by guards. 26 
prisoners were injured, including two with 
stab wounds. 

Canada: After a female prisoner 
choked to death while eating another 
prisoner’s vomit, officials at the Pine Grove 
Prison in Saskatchewan discovered that 
drug addicted prisoners were so desper- 
ate to get high that they would eat the 
fresh vomit of prisoners in a methadone 
treatment program as it contained enough 
methadone to get them high. The Spinal 
Tap type practice was first reported in the 
Saskatoon Star Phoenix. 

Dominican Republic: On September 
20, 2002, prisoners at La Vega prison ri- 
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oted when guards attempted to search 
their cells for weapons. The prisoners re- 
sponded by barricading themselves in 
their cells and stuffing mattresses and 
bedding between the cell bars and set- 
ting them on fire. Twenty eight prisoners 
died, mostly from smoke inhalation, and 
48 were injured. No staff was injured in 
the incident. The prison was designed to 
house 300 prisoners but held 691 at the 
time of the riot. 

Florida: On August 28, 2002, Tim 
Jones, 22, fought with Victor Arellano, 30, 
over what to watch in the Pasco County 
jail’s television room. Arellano won round 
one (he didn’t want to watch tennis, 
Jones did). Coming back for the rematch, 
Jones was armed with a sharpened tooth- 
brush and stabbed Arellano in the head 
with it, where it broke off leaving two 
inches embedded in his skull. Victory in 
the television room was short-lived as 
Jones was charged with aggravated bat- 
tery for the assault. It is unknown if he 
actually got to watch the tennis game. 

Florida: On August 29, 2002, Miami 
police arrested Fernando Emilio 
Sarmiento, 37, a probation officer in the 
Dade county Home Monitoring Release 
program (HMRP). A confidential infor- 
mant claimed that Sarmiento took bribes 
in exchange for allowing HRMP prison- 
ers to violate their probation. After paying 
Sarmiento a bribe, the informant was al- 
lowed to remove his ankle monitoring 
bracelet to import an alleged 1 00 kilos of 
cocaine, in exchange for promising 
Sarmiento three kilos of cocaine. 
Sarmiento was charged with armed co- 
caine trafficking, aggravated assault, 
bribery, perjury and traffic offenses for 
eluding police. Sarmiento, a reserve po- 
lice officer, was in a police cruiser when 
police attempted to arrest them and he 
tried to elude capture. 

France: On August 17, 2002, Ismael 
Barastegui Escudero, an alleged member 
of the Basque liberation group ETA, es- 
caped from the maximum security Sante 
prison in Paris by switching places with 
his brother during a visit. The escape was 
not noticed by prison officials until Au- 
gust 22, 2002. The brother was being held 
for questioning. 

Georgia: On June 27, 2002, a Macon 
jury ruled that Embrey Johnson, 62, a pris- 
oner working on a local highway, was 
accidentally killed when he was struck by 
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a car. The jury found the driver swerved 
to avoid hitting Johnson, but Johnson 
moved the same way and was hit. 

Iowa: In July, 2002, eight people at- 
tending a court ordered substance abuse 
program for first offenders in Iowa City 
were arrested after being caught drunk or 
drugged in the class. Seven of the eight 
were underage as well. 

Kentucky: In July, 2002, federal Bu- 
reau of Prisons officials announced that 
the Big Sandy Penitentiary in Inez, built 
on top of an abandoned mining site, is 
sinking. The phenomenon is common in 
mining areas which is why local people 
do not build on top of mines. The sinking 
prison has already had a guard tower tilt 
and a building sink. Federal officials claim 
ignorance of the cost to repair the prob- 
lem, assuming it can be repaired. The 
prison has already cost $170 million to 
date. 

Louisiana: On August 2 1 , 2002, Ken- 
neth Cotton, 43, a prisoner at the 
Wackenhut run Allen Correctional Cen- 
ter in Kinden escaped from the Rapides 
Regional medical Center where he had 
been sent for surgery. Cotton overpow- 
ered the female Wackenhut guard who 
was escorting him and took her pistol and 
escaped. 38 hours later, Cotton was found 
by police hiding underneath a house in 
Alexandria. Police shot and killed him af- 
ter he allegedly pointed a gun at them. 

Louisiana: On June 26, 2002, James 
Woodham Jr. 28, a former guard and dog 
handler at the Vernon Correctional Facil- 
ity in Leesville, was charged with 
stabbing two prison bloodhounds to 
death. Woodham was charged with two 
counts of killing a police animal. Prosecu- 
tors claim Woodham was angry at being 
fired by the prison for unspecified mis- 
conduct. 

Missouri: In January, 2000, Kansas 
City federal judge Howard Sachs ordered 
the release from federal prison of 
Reynaldo Tovar Valdivia after Tovar won 
an appeal that he had been subjected to 
an illegal search. Tovar had originally been 
sentenced to ten years in federal prison 
after pleading guilty to possessing meth- 
amphetamine with intent to distribute. 
Despite the release order, Tovar remained 
in prison. In March, 2002, Tovar wrote to 
Judge Sachs “I would like to humbly re- 
quest that this court makes an order 
invalidating my conviction.” Upon receiv- 
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ing the letter, Judge Sachs issued a new 
order and Tovar was released from prison 
on April 4, 2002. Both judge Sachs and 
Tovar’s appeal lawyer, Larry Pace, be- 
lieved Tovar had been released by the 
BOP in 2000 after the Eighth Circuit or- 
dered his release by the trial court. Court 
and BOP officials claim not to know what 
happened to the original order and Tovar 
did not explain why he waited two years 
to contact the court. 

Missouri: On June 27, 2002, Michael 
Kempker II, 20, who was serving a sen- 
tence of house arrest after pleading guilty 
to murder, called the Jefferson City 
sheriff’s to see if he could return to jail. 
Apparently Kempker was having prob- 
lems with his family and feared they 
would escalate. 

New York: On July 31, 2002, John 
Amitrano, 45, the former chief cook of 
the Nassau county jail was sentenced 
to five months in jail, five months home 
detention and two years of supervised 
release and $42,000 of restitution after 
pleading guilty in April, 2002, to fed- 
eral charges of taking kickbacks from 
jail food suppliers. Amitrano admitted 
he accepted kickbacks from Nick 


Penachio Co. for food the jail paid for but 
which was never delivered. Amitrano re- 
signed his job of 20 years as head cook in 
October, 2000, in the midst of the state 
and federal corruption investigation into 
government food suppliers in the New 
York City area. 

North Carolina: On August 30, 2002, 
Lee County Assistant district attorney 
William Huggins Jr., 45, was charged with 
soliciting the murder of his wife Cathy. 
Melissa Davis, 34, was arrested on unre- 
lated charges of obtaining property by 
false pretenses stemming from threaten- 
ing her separated husband, Randall Butler, 
a local sheriff’s deputy, with his service 
pistol. Attempting to cut a deal on those 
and domestic violence charges, Davis 
made the accusation against Huggins. 
Huggins admits to discussing Cathy’s 
murder with Davis but claimed it was not 
serious. Huggins had given Davis a pis- 
tol used in a 1996 murder case he had 
prosecuted. After his arrest Huggins was 
fired as DA and resigned his other job as 
head of the county Democratic Party. 

Oklahoma: On September 5, 2002, 
Thomas Hawkins, 23, a guard at the 
Avalon Correctional Services run Turley 


Correctional Center in Tulsa, a halfway 
house, pleaded no contest to second 
degree rape on charges that he had sex 
with an unidentified female prisoner at 
the center. 

South Dakota: On July 1, 2002, Neil 
Ambrose, 22, was electrocuted when a 
clean up truck hit a power line. Ambrose, 
serving a two year sentence for burglary, 
was helping with storm clean up on a farm 
as part of a prison work crew near Sinai. 
Ambrose died at the scene. 

Texas: On April 10, 2002, a U.S. mar- 
shals van ran down an embankment near 
Pecos, killing two prisoners and injuring 
12 other occupants. The van was carry- 
ing 13 prisoners and two marshals. 

Texas: On August 9, 2002, Jesse Tay- 
lor, 24, a guard at the Stephens county 
jail in Breckenridge was charged with help- 
ing jail prisoner Christopher Vuicich, 27, 
escape by leaving two jail doors open and 
the jail elevator keyed to be used. 

Washington: On July 18, 2002, 38 
prisoners in the segregation unit of the 
Washington State Penitentiary in Walla 
Walla were treated for food poisoning. 
This was the second outbreak of food 
borne disease at the prison in 2002. | 


//////////////////////////////////////////////////////////////////////////////////////////////// 



/ PLN has been working hard to increase its subscribership and it is paying off. In the past six months PLN has added ; 
/ new subscribers in over 50 prisons around the country that didn't previously have a PLN subscriber, as well as / 
/ libraries Judges and attorneys. PLN has made direct mailings and is working with books-to-prisoner projects to get 
/ the word out to thousands of people who either don’t know about PLN or don’t know the cost of a subscription. / 

' Providing information about PLN or enabling a person to read a back issue is a poor substitute, however, to actually ' 
* getting PLN in a person’s hands each month. While brainstorming one day about reaching new people, Don ( PLN's ' 
' Exec. Dir.) grabbed his head and said: “Tve got it! We can sell gift subscriptions for new subscribers at a dis - ' 
' count! ’’ Sandy ( PLN's data coordinator) exclaimed, "Don, you've gone mad! We're almost giving PLN away at our ' 
/ regular rates!” To which Don replied, "Maybe it is crazy! But I think we can break even on the deal if we process ' 
/ a block of gift subscriptions paid for at one time.” Subscription Madness was bom from that humble origin. ' 

' So what is Subscription Madness ? PLN is offering a discount on blocks of 2, 4, 6 or 1 0 one-year gift subscriptions 
' given to any person not a current subscriber that has a domestic address, whether they are imprisoned or not. ; 

; • $ 35 buys 2 one-year gift subscriptions ($17.50 each) ; 

' • $ 60 buys 4 one-year gift subscriptions ($15.00 each) ' 

; • $ 75 buys 6 one-year gift subscriptions ($12.50 each) ; 

' • $ 120 buys 10 one-year gift subscriptions ($12.00 each) ' 

/ / 

' Please keep in mind that PLN is a 501(c)(3) non-profit and money paid for Subscription Madness gift subscrip- j 
' tions can be tax -deductable. If you want to take advantage of Subscription Madness but are stumped for people / 
' to send them to, PLN can provide names of prisoners who will appreciate a gift subscription to PLN. 

/ / 

^ Use the Subscription Madness Order Form on the other side, make a photocopy, or call 206-246-1022 ' 
✓ / 

/ No Renewals! Sony, but Subscription Madness is for new one-year subscriptions only, and cannot be used to ' 
' renew or extend a current subscription. (Subscription Madness expires 12-31-02). ' 

/ /////////////////////////////////////////////////////////////////////////////////////////////// 
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Mexico Bars Extradition of Criminals Facing Life Sentences 


A ruling by the supreme court of 

.ZAMexico has blocked the extra- 
dition of more than 70 murderers, drug 
smugglers and organized crime figures 
who face life sentences in U.S. prisons. 

The high court’s decision, handed 
down in October 200 1 and published two 
months later, flows from an interpretation 
of Mexico’s constitution that provides 
that all people can be successfully reha- 
bilitated. A life sentence, said the court, 
is contrary to that concept. In Mexico, 
the maximum prison sentence is 40 years, 
although a 60-year term can be imposed 
in special circumstances. Mexico does not 
have the death penalty. 

In a 6-2 opinion, Justice Roman 
Palacios wrote: “It would be absurd to 
hope to rehabilitate the criminal if there 
were no chance of his returning to soci- 
ety.” Consequently, a life sentence would 
be inimical to the Constitution’s spirit of 
rehabilitation. 

Because the high court’s decision is 
based on the constitution, neither 
Mexico’s president nor its legislators can 
change it. 


In January 2002, a lower court judge 
in Mexico invoked the Supreme Court rul- 
ing to bar the extradition of Augustin 
Vasquez, charged with the 1994 murder 
of Richard Fass, a U.S. Drug Enforcement 
Agent in Arizona. Mexican police arrested 
Vasquez, now 31, in July 2000. 

Law enforcement officials in Mexico 
City now say that Vasquez will not be ex- 
tradited unless Arizona drops the murder 
charges and guarantees he will receive a 
sentence of 60 years or less. Mexico al- 
ready refuses to extradite defendants who 
face the death penalty. 

The extradition of Mario Villanueva, 
the governor of the Mexican state of 
Quintana Roo from 1993 to 1999, is also 
barred. Villanueva, 55, has been impris- 
oned near Mexico City since his May 
2001, arrest. In 1999 a federal grandjury 
in New York indicted him on two counts 
of running a continuing criminal enter- 
prise and alleged that the former governor 
worked with drug traffickers to import 
cocaine into the United States. 

Villanueva allegedly took a $500,000 
bribe for every major cocaine shipment 


that passed through his state. Each 
count of the indictment carries a maxi- 
mum sentence of life in prison and a $4 
million fine. 

Mexican government officials said 
the U.S. Attorney’s office in New York 
might have to seek a new indictment on 
lesser charges against Villanueva where 
the maximum penalty would be a 20-year 
sentence. It is unclear if the Supreme 
Court ruling only applies to Mexican citi- 
zens or also to fugitives from other 
countries. (Mexico generally refuses to 
extradite anyone facing a death sentence, 
regardless of citizenship.) 

This ruling also illustrates how far 
out of sync the U.S. is with its draconian 
policies of mass imprisonment. Like 
Mexico, most countries in the world im- 
pose statutory maximum sentences of 
between 15 and 30 years. Life without 
parole sentences, either real or de facto, 
are imposed virtually nowhere else. How- 
ever, no one would know that from the 
U.S. media. | 

Sources: New York Times, Seattle Times 


Yes! I want to be a part of Subscription Madness by ordering the following number 
of one-year gift subscriptions for people that aren't current PLN subscribers: 


My name: 
Address 


Gift 1 : 

Unit/Ste 
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Gift 2: _ 

Unit/Ste 

Address 

Gift 3: _ 
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Address 

Gift 4: _ 

Unit/Ste 
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2 for $35 


4 for $60 


Agency/Inst. _ 


Agency/Inst._ 


Agency/Inst. _ 


Agency/Inst. _ 


6 for $75 


10 for $120 


Phone: 


City/State/Zip 


DOC# 


City/State/Zip 


DOC# 


City/State/Zip 


DOC# 


City/State/Zip 


DOC# 
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If you are giving more than four gifts, either photocopy this form or use a separate piece of paper. 

Send Order Fonn with a Check or Money Order (new stamps/pre-stamped envelopes OK from prisoners) to : 

Prison Legal News, 2400 NW 80th St. #148, Seattle, WA 98117 or call 206-246- 1022 to order with Visa or MasterCard 
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Order A Book Today From Prison Legal News! 

| Fill in the boxes by each book you want to order indicating die Quantity and Amount. Enter die Total of die books on die Order Fonn. | 
The mailing charge is a flat $5 for any size order. Ad orders are sent with die US Postal Service Confinning Delivers to PLN. j 


Legal Research or The Celling of America FREE 
with a Prisoner’s 4-year PLN Subscription! 

The Celling of America: An Inside Look at the U.S. Prison 
Industry, by Daniel Burton Rose, Dan Pens and Paul Wright; 
Common Coinage Press, 1998, 264 Pages. $19.95. The Celling of 
sTmerica is the critically acclaimed Prison Legal News anthology 
already in its diird printing. In eight incisive chapters this book 
presents a detailed “inside” look at the workings of die 
American criminal justice system today. 1001 |__| 

Legal Research: How to Find and Understand the Law, 7th ed., 

by Stephen Elias and Susan Levinkind; Nolo Press, 392 pages. $19.95. 
Comprehensive and easy to understand guide on researching the law. 
Explains case law, statutes, digest and much more. Includes review 
questions, library exercises and practice research 
problems. A must for the novice pro se litigant. 1005 |__| 

The Criminal Law Handbook: Know Your Rights, Survive the 
System, Attorneys Paul Bergman & Sara I. Bennan-Barrett; Nolo 
Press, 608 pages. $34.95. Explains what happens in a criminal case 
from being arrested to sentencing, and what your rights are at each 
stage of the process. Uses an easy to understand question 
and answer format. 1038 

Represent Yourself in Court: How to Prepare & Try a Winning 

Case, Attorneys Paul Bergman & Sara J. Bennan-Barrett; Nolo Press, 
528 pages. $34.95. Breaks down the trial process in easy-to- 
understand steps so you can effectively represent yourself in court. 
The authors explain what to say, in court, how to say it, — 
where to stand, etc. 1037 |__| 

Writing to Win: The Legal Writer, Steven D. Stark. Main Street Books, 

288 pages. $15.95. Explains the writing of effective com- 

plaints, responses, briefs, motions and other legal papers. 1035 |__| 

Law Dictionary, Peter Collin Publishing, 288 pages. $15.95. 
Comprehensive law dictionary explains more than 7,000 legal tenns. 
Covers civil, criminal, commercial, and international law 
and prison slang. 1013 |__| 

Random House Webster’s English Dictionary, Newly revised and 
updated. 75,000+ entries. $5.99. Includes tips on writing and word us- 
age, and has updated geographical and biographical en- 
tries. Includes latest business and computer tenns. 1033 |__| 

Random House Spanish-English/English-Spanish Dictionary, 

60,000+ entries. $5.99. Two sections, Spanish-English and English- 

Spanish All entries listed from A to Z. Hundreds oft 

new words. Includes Western Hemisphere usage. 1034 |__| 

Finding the Right Lawyer, by Jay Foonberg; American Bar 
Association, 256 pages. $19.95. Anyone considering hiring a lawyer 
should read this book. It tells readers how to determine their legal 
needs, fee payments, how to evaluate a lawyer’s | 
qualifications, and much more. 1015 |__| 

With Liberty for Some, by Scott Christianson; Northeastern University 
Press, 360 pages. $18.95. Hie best history of prisons in the US that there is. 
Solidly documents America as a prison nation to the I 
present. Puts the prison system in a historical context 1026 |__| 

Criminal Injustice: Confronting the Prison Crisis, by Eliliu 
Rosenblatt; South End Press, 374 pages. $18.00. A radical critique of 
the prison industrial complex. Includes writing by many 
PLN writers. 1009 


All books are softcover except Prison Madness 


#••••••••••••#•••••• » »** •••••••••••••••••••••••••••••••••••••* 

IActual Innocence FREE with a 3-year PLN Subscription! 

I Actual Innocence: Five Days to Execution and Other Dispatches from; 

• the Wrongly Convicted, updated pb., by Barry Scheck, Peter Neufeld and; 
I .Tim Dwyer, Penguin Putnam, 432 pages. $9.99. Attorneys explain how* 

• criminal defendants are wrongly convicted on a regular basis. Detailed ex-; 
I planation of DNA testing and how it works to free the innocent. Devastating • 

• critique of police and prosecutorial misconduct and the I I; 

I system that ensures those abuses continue. 1030 |j 

Capital Crimes, by George Winslow, Monthly Review Press, 360 pages. 
$19.00. Easy to read explanation of how economic policies create and 
foster crime and how corporate and government crime is rarely pursued or 
punished. Shows connections between crime and policies 
on he environment, banking and other issues. 1024 |__| 

Lockdown America: Police and Prisons in the Age of Crisis, by 

Christian Parenti; Verso, 290 pages. $17.00. Radical analysis of the ruling 
class war on the poor via the criminal justice system. Well supported by 
the facts and first hand reporting. Covers paramilitary policing and 
SWAT teams, urban pacification and zero tolerance 
policing, the INS/Border Patrol and Prisons. 1002 

The Perpetual Prisoner Machine: How America Profits from Crime, by 

Joel Dyer, Westview Press, 318 pages. $19.00. Expose on who profits from 
tlie prison industrial complex: private prisons, banks, investment houses and 
small companies. Explains how prison growth means more 
profit for business. 1025 |__| 

Crime and Punishment In America: Why the Solutions to America’s 
Most Stubborn Social Crisis Have Not Worked - And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $1295. Effective rebuttal to the right 
wing proponents of prison building. Fact based argument showing crime is 
driven by poverty. Debunks prison myths and discusses 
proven, effective means of crime prevention. 1019 |__| 

Twice the Work of Free Labor The Political Economy of Convict 
Labor in the New South, by Alex Lichtenstein; Verso, 264 pages. 
$19.00. History of prison slave labor in industrializing the post civil war 
Southern economy. Explains how prison slavery was an integral part of the 
American economy in the post civil war era. Puts today’s — 
prison slave labor practices into context. 1012 |__| 

The Politics of Heroin: CIA Complicity in the Global Drug Trade, by 

Alfred McCoy; Lawerence Hill Books, 634 pages. $32.95. Latest Edition 
of the scholarly classic documenting U.S. government 
involvement in drag trafficking. 1014 |__| 

States of Confinement: Policing, Detention and Prison, revised and 
updated edition, by Joy James; Saint Martins Press, 368 pages. 

$19.95. Activists, lawyers and journalists expose the 

criminal justice system’s deeply repressive nature. 1032 

No Equal Justice: Race and Class in the American Criminal 
Justice System, by David Cole; Hie New Press, 218 pages. $15.95. 
Devastating critique showing how the criminal justice system 

perpetuates race and class inequality, creating a two 

tiered system of justice. 1028 

Ten Men Dead: the story of the 1981 Irish hunger strike, by 

David Beresford; Atlantic Monthly Press, 334 pages. $13.50. Relies 
on secret IRA documents and letters smuggled out from the IRA 

political prisoners during their 1981 hunger strike at r 

the infamous Long Kesh prison in Belfast. 1 006 

Prison Writing in 20th Century America, by H. Bruce Franklin; 
Penguin, 1998, 368 Pages. $13.95. From Jack London to Iceberg 
Slim, George Jackson and Assatta Shakur, this powerful anthology 

provides a selection of some of the best writing de- 

scribing life behind bars in America. 1 022 
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I b IjM Article IimIisx® 

vail able for 1990 to 1995, 1996 to 1998 and 1999 to 2001 




Each of PLN's three article indexes enable you to find articles dealing with specific 
topics during die years coveted by the index Articles can be found based on nearly 
500 possible topics, such as medical neglect, sexual assault, visitor strip searches, etc. 

Each article index is more than 325 pages, and the detailed information about PEN 
articles includes: title and author; issue and page number; topics covered; case names 
and citations; verdicts and settlements; the state or region covered and if it is state, BOP 
or jail specific. The three article indexes are a valuable resource for pnson litigators! 

Each index is $22.50 for prisoners, $35 for individuals and $50 for institutions. Ship- 
ping is $5 for any size order, aid an index order can be combined with a book order for 
a single $5 shipping charge. Use the Order foren at the bottom of the page or call PLN! 


Save S5 on PLN’s New Book! 

Prison Nation is PLN’s new book that is 
scheduled for release in January 2003. It is 
a dispatch by prisoners, social critics and 
investigative reporters from the foreign 
world of America’s prisons. Edited by 
PLN editor Paul Wright and activist 
attorney Tara Herival, Prison Nation 
exposes the dark side of America’s ‘lock- 
em-up’ political and legal climate. 

Buy a papeiback copy of Prison Nation at 
the list price of $19.95 by December 31. 
2002, and PLN will "eat” the $5 shipping 
charge when the book becomes available 
in January 2003! 


Hepatitis and Liver Disease: What you Need to Know, by Melissa 
Palmer, Ml); Avery, 457 pages. $14.95. Describes symptoms and 
treatments of hepatitis and other liver diseases. Includes 
bibliography and index. 1031 

Worse Than Slavery: Parchman Farm and the Ordeal of Jim 
Crow Justice, by David Oshinsky; The Free Press, 306 pages. $14.00. 
Historic analysis of modem prison slave labors roots in chattel slavery. 
Focuses on prison plantations and self sustaining prisons. Analyzes tire 
impact segregation had in ensuring blacks were imprisoned and their 

labor exploited. Must reading to understand prison slavei 

labor today. 1007 

Acres of Skin: Human Experiments at Holmesburg Prison, by 

Allen Homblum; Routledge Press, 297 pages. $16.00. Detailed expose 
on tire widespread practice of using American prisoners in medical and 
military experiments and of testing cosmetics, drugs and chemicals on 
prisoners. Tire experiments took place until the nrid 1970’s. Compares 

American prisoner experiments to those carried out byr 

Nazi doctors in concentration camps. 1020 

Soledad Brother: The Prison Letters of George Jackson, by George 
Jackson; Lawrence Hill Books, 368 pages. $16.95. Lucid explanation of 

tire politics of prison by a well-known prison activist. Morei 

relevant now than when it first appeared 30 years ago. 1016 

All Things Censored: Mumia Abu-Jamal, edited by Noelle Hairra- 

hair. Seven Stories Press, 303 pages. $14.95. Includes! 

seventy-five articles written by Abu-Jamal. 1 040 


Marijuana Law: A Comprehensive Legal Manual, by Richard Boire; 
Rorrirr, 271pages. $17.95. Detailed examination on how to reduce tire 
probability of arrest and successful prosecution for people accused of tire 
use, sale or possession of marijuana. Invaluable information on legal 
defenses, search and seizures, surveillance, asset forfeiture, dmg testing, 
medical marijuana, sentencing guidelines, how to avoid! 
prison and much more. 1008 |__| 

Smoke and Mirrors, by Dan Baum; Little, Brown and Co., 396 
pages. $14.95. Extensively researched account of the modem “war on 
dmgs.” Documents each escalation in tire war on drugs over tire past 
thirty years, interviews tire policy makers and those with first hand 
experience at all levels of tire “drug war.” Crucial reading for anyone 

interested in understanding how tire war on drugs got toi 

where it is today. 1 02 1 

Prison Masculinities, edited by Dorr Sabo, Terry Kupers and Willie 
London, Temple Urriv. Press, 296 pages. $24.95. Explores how prisons mirror 
tire worst aspects of society-wide gender relations. Includes essays by activists, 
academics, and prisoners. Includes an essay by Angela Davis exploring tire 
roots of tire prison system and tire current expansion of correc-| 
tiorrsirrtotlre"prisorr-irrdustrialcorrrplex" 1039 |__| 

Prison Madness: The Mental Health Crisis Behind Bars and What 
We Must Do About It, by Terry Kupers; Jossey Bass, 245 pages. 
Hardback only. $25.00. Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons and jails. Covers all aspects of 
mental illness, prison rape, racism, negative effects of long! 
temr isolation in control units and much more. 1003 |__1 
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Purchase by phone with a Visa or MasterCard 

206 - 781-6524 

All purchases must be pre-paid. Payments by prisoners 
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Guide to Survival: 


The most comprehensive and 
current legal assistance 
manual available to prisoners, 
covering post-conviction relief 
and prisoners' civil rights . 


"Can I challenge my conviction or 
sentence and win?" 

"What are my rights as a prisoner 
and how can I protect them?" 

T HE PRISONER'S GUIDE TO SURVIVAL helps answer these two most important 
questions facing every man and woman imprisoned in the United States. 

No matter what your legal or educational background. The Prisoner's Guide to 
Survival will help you Learn how to research the Law, study your rights, deter- 
mine your legal options, and take the necessary steps to protect your rights 
or challenge an illegal conviction or sentence. 

Complex issues are explained in plain language so that even if you don't have 
an attorney you can make an informed decision regarding your legal choices. 
The Supreme Court decision in Apprendi v. New Jersey and its potential for 
sentence reduction for thousands of defendants is also discussed. 


The SURVIVAL GUIDE includes; 

■ Current legislation and court decisions affecting prisoners. 

■ Actual size example forms for Appeals, Habeas Corpus actions. Motions, 
Constitutional rights complaints for state & federal prisoners, and more. 

■ Over 3,000 shepardized case law derisions covering criminaL conviction, 
sentencing and prisoner civil rights. 

■ A detailed index, glossary and prisoner resource directory. 

■ A guide to the Freedom of Information Act and Privacy Act. 


TO ORDER your copy 

OF THE PRISONER'S GUIDE 
to SURVIVAL : 

Complete order form below and 
send with your payment to: 

PSI PUBLISHING, INC. 
413-B 19th Street,#168 
Lynden, WA 98264 

Telephone: 1-800-557-8868 
www.prisonerlaw.com 


Our readers are impressed: " wow. r - h.b.s., fci otbvme, ny 

"From the eye-catching, metaphorical endless maze cover, to its easy 
organization, to the breadth of subject matter - the book is more appeal- 
ing than any of the many others that attempt to cover post-conviction 
matters. In short. I'm impressed." fci Pekin, III 

"I think it's a great book which will be extremely useful to prisoners... 
Washington currently plans to eliminate its prison law libraries, which 
means books like this one will be increasingly important to prisoners' 
assertion of our legal rights . " - P.w„ Mice Steilacoom, wa 


9€i 


PLEASE SEND COPIES OF 

"THE PRISONER'S GUIDE to SURVIVAL" 

(750+ pages - softcover edition) 

PRICE: 

PRISONERS... $49.95* 

NON-PRISONERS $64.95* 

"Please add $5.00 for shipping & handling 

Allow 3 - 4 weeks for delivery 


Name Reg. # 

Facility 

Address 

City State Zip 

o Check or Money Order Enclosed, payable to: PSI Publishing Inc. 0 Visa 0 Mastercard 

Credit card# exp. date 

Cardholder NAME (i f different from above ) 

SIGNATURE 


Mail to: PSI PUBLISHING, INC., 413-B 19th Street, #168 Lynden, WA 98264 • 1-800-557-8868 • www.prisonerlaw.com 
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Medical Care Still Deficient in Texas Prisons 


D eficient medical care at the unit 
level has Texas prisons incu- 
bating a new, more virulent strain of HIV. 
Dr. William Obrien is one of the most 
noted doctors on staff with the Uni- 
versity of Texas Medical Branch. 
(UTMB) Over a year ago he discov- 
ered that “patients in the Texas prison 
system infected with (HIV) frequently 
have a drug-resistant form of the vi- 
rus.” He links this occurrence with the 
“inconsistent administration of medi- 
cation” at the unit level. Such 
inconsistent treatment produces “di- 
minished responses to drug therapy.” 
Obrien has determined that the source 
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by Gary Hunter 

of the problem is what Texas prisoners 
call “the pill window.” 

On Texas prison units, drugs are ad- 
ministered in basically two ways. The 
preferred and most effective method is 
a cardboard package of pop-out pills 
called KOP, an abbreviation for “keep 
on person.” The obvious advantage to 
KOP packs is the consistency with 
which medication can be taken, a con- 
sistency that is vital for the effective 
treatment of AIDS. 

However, as with most bureaucra- 
cies, the preferred method is not 
necessarily the most common. A 1998 au- 
dit showed that since UTMB took over 
health care at the Texas Department of 
Criminal Justice (TDCJ) in 1993, KOP 
medication was reduced from 6 1% to 44%. 
However, over that same 5 year period, 
the number of prescriptions dispensed 
has increased by 44%. The original goal 
was to increase control over drug distri- 
bution. The result has been an increasing 
loss of control over an already lethal dis- 
ease. 

Prison units now have long and un- 
wieldy pill-window lines, that often 
close before all prisoners receive their 
medications. Sick prisoners complain 
about long lines, standing for prolonged 
periods, receiving the wrong medica- 
tion, and, in some cases, no medication 
at all. And while prisoners are notori- 
ous for complaining about anything and 
everything, investigations of these al- 
legations prove that prisoners are telling 
the truth. 

The effect of these inconsistencies 
is most pronounced with TDCJ’s 2,500 
HIV-infected prisoners. Their inability to 


receive reliable treatment from the pill- 
window is directly linked to the 
drug-resistant strain of HIV detected by 
Dr. Obrien. In September 2000, both 
Obrien and UTMB warned that the 
“prevalence of HIV drug resistance in 
prisons also may have important impli- 
cations for the community at large ... 
Most of these incarcerated patients will 
be released at some point and will return 
to the community.” 

Studies have shown that on aver- 
age the 134,000 residents of Texas 
prisons are sicker than their free-world 
counterparts. One in seven is mentally ill 
and the average prisoner has the health 
problems of a person ten years older. 
Since UTMB is responsible for distrib- 
uting drugs in 80% of Texas prisons, and 
responsible for the KOP restrictions that 
cause the back-logs, the problems should 
be simple to fix — right? Wrong! UTMB 
has another agenda. 

Secret Experiments 

It was recently discovered that the 
UTMB has been conducting secret ex- 
periments on prisoners unbeknownst 
to TDCJ. Prisoners joined the covertly 
advertised experiments to escape the in- 
ept medical care of prison units. 

Evidence provided to a federal judge 
in 1999 indicated “significant, even 
deadly, inadequacies in the level of care 
provided” to sick prisoners at the unit 
level. However, the hospital in Galveston, 
also run by UTMB, is described as “ex- 
emplary.” Sick prisoners have always 
known the truth. That’s why they do ev- 
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TX Medical Care 
(continued) 


erything they can to get to Galveston — 
including volunteering for medical 
experiments. 

Televisions in the hospital hallways 
would advertise free treatment and medi- 
cation to prisoners who would volunteer 
for studies. It wouldn’t take long for word 
to circulate. Prisoner Donald Manning 
said, “If I could get the (HIV) treatment 
here [on the unit] that they are giving me 
in Galveston, without the hassle, then, 
no, I wouldn’t be on the study.” 

A July 2000 inspection of UTMB by 
federal officials showed that medical re- 
search involving Texas prisoners was 
not up to standard. Prisoners were kept 
in the dark about potential risks, benefits 
of testing were vastly overstated to in- 
duce participation, and over 50% of 
UTMB research projects did not meet the 
standard of the Office of Human Research 
Protection. In nine of the tests, there was 
question about whether prisoners should 
have been involved at all. 

It is estimated that UTMB conducts 
about 1,600 medical trials annually. In 
September 2001 UTMB was ordered to 
halt prisoner enrollment in 1 95 of its fed- 
erally funded projects. About 300 
studies, which included almost 100 pris- 
oners, were also suspended. “All 
research has been scaled back since the 
issues that arose last year,” said Dr. Ben 
G. Raimer, a UTMB vice president. 

In 200 1 UTMB conducted about 200 
tests in which prisoners were eligible to 
participate. A random sample of 25 ex- 
periments showed that 99 of the 
participants were prisoners. Experiments 
conducted by UTMB and other univer- 
sities are funded partially by the federal 
government and partially by drug com- 
panies. Yet the Office of Human Research 
Protection, the watchdog for federally 
funded research, made only 18 on-site 
inspections between 1990 and 1996. Most 
disconcerting, however, is that no exact 
number is available of people participat- 
ing in medical experiments. 

In 1999 the Department of Agricul- 
ture made 1,816 unannounced visits to 
animal research facilities. Their research 
reported that experiments were con- 
ducted on 70,541 dogs, 288,222 rabbits, 


and 20 1,593 hamsters in 1998. But no one 
at any level knows how many human be- 
ings either have been or are currently 
involved in experimental testing. 

Some have drawn the parallel be- 
tween current medical studies involving 
prisoners and the experiments conducted 
in Nazi concentration camps. Speaking 
of their atrocious experiments at the 
Nuremberg trials, Nazi doctors offered the 
defense that their experiments were no 
different from those practiced in Ameri- 
can prisons. There was some truth to 
their statements. 

In 1906, American prisoners were 
given a defective cholera vaccine which 
caused 13 deaths. From 1919-1922 over 
500 prisoners were forced to receive tes- 
ticular transplants using animal genitals. 
These revelations combined with Nazi 
atrocities culminated in the Nuremburg 
Code which regulates the conditions that 
govern human experimentation. 

The Nuremburg Code should have 
eliminated virtually all experimentation on 
prisoners; it didn’t. Post-war experimen- 
tation continued. A 1950’s article from the 
Atlantic Monthly quoted one doctor as 
saying “criminals in our penitentiaries are 
fine experimental material — and much 
cheaper than chimpanzees.” Yet even this 
revelation has not taught doctors a les- 
son about monkeying with prisoners. 

A federal study revealed that one of 
the most inviting features of prison sub- 
jects was their potential for rapid 
enrollment. According to a report by the 
Food and Drug Administration, “spon- 
sors will often explicitly state when 
contracting with a research site that the 
site will be dropped if they do not enroll 
adequately.” The upshot is that the 
Galveston facility has a vested interest 
in making sure its services are superior 
to prison unit health care. “There’s a long 
history of this kind of thing,” said Dr. 
David Egilman of Brown University. 
Egilman, a professor in the community 
health department observes that, “pris- 
oners who join trials get better care. 
Better care is coercive.” [See Acres of 
Skin advertized on p. 34 for more on this 
topic.] 

Secret Files 

A nest of potentially lethal problems 
is cached inside a bureaucratic web of 
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secrecy. Initially, UTMB officials ap- 
peared cooperative, agreeing to release 
minutes of a university board meeting 
requested by the Austin American 
Statesman newspaper. Then, citing cost 
constraints, they refused to release this 
information. The universities also had an 
advocate in the then state Attorney Gen- 
eral, John Cornyn, who ruled that 
prisoner grievances, doctor’s reports on 
prisoner’s deaths, facility inspection re- 
ports, and correspondence between 
health-care administrators are all classi- 
fied. “There are confidential areas of 
state law, and these records just happen 
to fall within those areas,” said a Cornyn 
aide. 

Administrators had a good reason 
for not wanting their records made pub- 
lic. In 1 996, conditions at the Stiles prison 
unit near Beaumont Texas became so bad 
that health care workers were compelled 
to report violations to prison officials. 
They described conditions so poor that 
prisoners were literally dying. 

What system administrators found 
was shocking. The charts of 24 dead 
prisoners revealed that at least 16 re- 
ceived “improper” medical treatment. 
One prisoner died shortly after he had 
been found covered in his own excrement. 
Another prisoner died of starvation while 
housed in the unit infirmary. 

The audit of the deaths on Stiles 
was never intended for public view. If not 
for the anonymous letter sent to the Texas 
Board of Criminal Justice it would still be 
secret. 

TDCJ has a $279 million annual con- 
tract with UTMB and Texas Tech 
University to provide medical services 
for prisoners. A nine-member committee 
oversees the conditions of the contract, 
including health care. The committee 
should have received copies of the au- 
dit. However, at meetings held in 
December 1996 and March 1997 they 
never publicly acknowledged the dam- 
aging report. Of the more than 1,000 
prisoners who have died since 1993, the 
year UTMB took over, the Stiles report 
is the only one that has managed to find 
its way into the public eye. 

A 1997 inspection of the dialysis of- 
fice on the Estelle unit near Huntsville 
yielded 99 pages worth of deficiencies. 
The facility was closed by the Depart- 
ment of Health. But it wasn’t until 1995 
that inspections by the Health Depart- 


ment even began. Alerted by an outbreak 
of hepatitis B that eventually infected 
nine people, Rep. Garnet Coleman, D- 
Houston, sponsored a bill that required 
Health Department inspections. But in 
true Texas tradition, the findings of these 
inspections are secret. 

The American Statesman did man- 
age to get a portion of the “reinspection” 
of the dialysis clinic that was conducted 
in 1998. The second inspection was 
equally frightening. It revealed that pris- 
oners had to wipe blood off the chairs 
before they could receive treatment and 
that staff was inadequately trained in di- 
alysis procedure. When they learned that 
the damaging information was in the 
hands of reporters, the medical depart- 
ment and the Attorney General cried foul. 
They demanded the report be returned 
but the Statesman refused. 

An attitude of secrecy is also re- 
flected in the Texas Legislature. During 
the 2002 session, Senator Jane Nelson, 
R-Flower Mound, proposed a bill that 
would have prohibited all participants of 
drug research experiments from having 
access to their own medical records. She 
withdrew that provision when the ex- 
treme nature of her proposal was exposed 
in the Austin American Statesman. 


Legislature 

The trepidations of the prison 
health-care system can be traced directly 
back to the Texas legislature. In 1993, the 
state House of Representatives removed 
the bidding process from prison health 
care. By law, TDCJ is required to go 
through the Correctional Managed 
Health Care Committee to obtain health 
care services for prisoners. The commit- 
tee, created by the legislature, decides 
who gets the contracts. UTMB and Texas 
Tech University control almost 50% of 
the committee seats. Since the universi- 
ties essentially hire themselves, there is 
no real way to tell if UTMB prices are 
competitive. 

In 1999 the legislature voted not to 
allow TDCJ to monitor health care in its 
own prisons. Currently, the universities 
are responsible for monitoring them- 
selves. While the universities hold four 
of nine seats on the regulating commit- 
tee, it is a slight improvement over a year 
ago when they held four out of six seats. 


UTMB provides 80% of the health-care 
in Texas prisons. Texas Tech University 
provides the rest. 

Allen Hightower, former state rep- 
resentative and one of the original 
designers of the current system, is 
head of the committee. He explains that 
in order to meet the demands of the fed- 
eral courts, control had to be taken out 
of the hands of TDCJ, which is why 
the universities have complete control. 
“As long as medical stayed under 
(TDCJ), people who were delivering 
health care were answering to correc- 
tions officers or the board,” said 
Hightower. “The court felt that medical 
people ought to be making medical de- 
cisions on their own.” 

In 1998, however, a state auditor 
complained that the current system 
blurred “the lines of responsibility” and 
lacked “a comprehensive monitoring 
system.” University doctors still basi- 
cally review themselves. The contract 
reads that the universities themselves 
“shall be used to the greatest extent fea- 
sible for clinical oversight of 
quality-of-care issues.” The auditor 
pointed out the absurdity of allowing the 
universities to both hire and monitor 
themselves as well. But when TDCJ pro- 
posed using its own doctors to perform 
quality care review, the legislature and 
the committee refused to give them per- 
mission. 

“There is no other system that works 
that way,” said B. Jaye Anno, a former 
Texas prison official and author of a book 
on prison health care. “The state always 
retains the authority to monitor the care 
that is given ... Texas is unique in this 
respect: The client, TDCJ, does not have 
the authority to monitor the services of 
its outside consultants (the universi- 
ties).” 

Watching the Watchers 

As head of the committee one would 
think that Hightower would be abreast 
of TDCJ health-care issues. However, 
when asked, Hightower admits that he 
knows little about the quality of care in 
prisons. “Should I know more about qual- 
ity of care?” he asks rhetorically. 
“Maybe. I don’t know. I’ve never really 
sat down and thought about it. It’s not 
something I think about. I have confi- 
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TX Medical Care 
(continued) 


dence that the universities are thinking 
about that.” 

Dr. David Smith is head of the Texas 
Tech University Health Sciences Center. 
For a time he was also head of the Man- 
aged Health Care Committee which was 
responsible for hiring the universities. In 
an interview with Donna Brorby, coun- 
sel for prisoners in the Ruiz litigation. 
Smith admitted that during his years as 
head of the committee he had spent no 
more than 10 hours on a prison unit and 
less than an hour total talking to prison- 
ers. 

By contrast. The Correctional Medi- 
cal Authority which oversees health-care 
quality in Florida prisons is independent 
of both the prison system and the health- 
care providers. The CMA inspects all 
aspects of the health-care system, re- 
views deaths, and issues citations for 
violations. Most importantly, its findings 
are in the public domain. 

A few clicks on the internet would 
reveal that of the fifty-seven prisoners 
who died in Florida prisons during the 
year 2000, fifteen received inadequate 
or improper health-care. The authority 
lists the name of the units responsible 
for the treatment and a description of 
the prisoner’s condition. Florida resi- 
dents’ can read about the prisoner who 
died from untreated pneumonia or 
about the ten month delay between a 
Pap smear and hysterectomy that 
"likely contributed” to a prisoner’s 
death from uterine cancer. [PLN, May 
2000] 

CMA supervisor, Mike Traugott, re- 
lated a recent incident in which Florida 
prison psychologists removed many pris- 
oners from their medication. “Inmates 
were decompensating (getting sicker) 
across the board, ending up in confine- 
ment and such,” he said. The problem 
was corrected when the authority issued 
a citation. 

The Florida system is far from per- 
fect. CMA reports show that Florida has 
its own share of prison health-care prob- 
lems. What Florida also has, however, is 
a form of checks and balances, an inde- 
pendent agency that confronts problems 
instead of covering them up. 


Mike Vaughn teaches criminal jus- 
tice at Georgia State University in Atlanta. 
He advocates a national system compa- 
rable to Her Majesty’s Inspectorate of 
Prisons, designed to monitor prison 
health-care in England. “We could really 
use something like that here (in the 
United States), somebody who is inde- 
pendent from the prison hierarchy and 
can candidly discuss problems that are 
occurring. We don’t have anything like 
that now. Now, if there are problems they 
just fester.” 

According to Hightower, “Texans, 
by and large, have always been really in- 
terested in getting their criminals off the 
street and then they just want to forget 
about them.” Rep. Patricia Gray, D- 
Galveston has “no quarrel with the fact 
that we have to deliver health care in pris- 
ons.” However she also points out that 
"there are a lot of people who think it 
should be an 18th century dungeon.” 
There is a haunting truth to her words. 


Abuse 

Cruelty in Texas prisons has been 
documented for nearly a century. In 1 909, 
the Texas prison system was accused by 
an investigative committee of practicing 
“atrocious and brutal treatment” against 
prisoners rented out to private busi- 
nesses as laborers. In 1930, after a visit 
by Governor Dan Moody and 100 legis- 
lators, conditions in Texas prisons were 
deemed “not fit for a dog.” The visit re- 
sulted in a new prison medical facility and 
marked the beginning of the educational 
programs for prisoners. In 1947 the Texas 
State Council of Methodist Women pres- 
sured the system and initiated a school 
for prison guards. In the 1960’s prison- 
ers themselves initiated litigation that 
culminated in a 1980 ruling by Federal 
Judge William Wayne Justice which 
brought Texas prisons under federal over- 
sight, which only recently ended. As 
recently as 1999 Judge Justice cited evi- 
dence of “significant, even deadly, 
inadequacies in the level of care provided 
to ill inmates.” 

Hightower recalls how “back in the 
’70s, medical care in the [Texas] prison 
system was almost non-existent. Inmates 
doctored on each other. They did opera- 
tions on each other. They set broken legs 
on each other without painkillers. If you 


were in prison back then you j ust prayed 
you didn’t get sick. ’’Donna Brorby 
agrees. “In the old days the problem was 
getting people to a doctor at all,” she said. 
“They do have a system in place. They 
didn’t used to, and they do now. It’s no 
mean feat.” 


Voices 

Texas prisoners learned long ago 
that the squeaky wheel gets the grease. 
Kenneth Malone’s time on Ramsey I unit 
in Rosharon, Texas was spent locked in 
battle with the medical department. He 
was released in March 200 1 but his battle 
continues. Today, Malone is legally blind. 
He blames his disability on the poor medi- 
cal care he received in prison. A diabetic, 
Malone says he was consistently taken 
off insulin so often that it eventually cost 
him his sight. However, it is his refusal to 
passively accept his condition that could 
cost him his freedom. 

Malone has filed complaints on state 
and prison officials at every level. He has 
filed grievances and lawsuits. He has 
even written the United Nations Commis- 
sion on Human Rights. He is asking for 
monetary damages but most of all he 
wants to damage the present system of 
medical abuse and neglect in Texas pris- 
ons. 

Malone told reporters, “At UTMB 
prisons, there was no care. You can’t get 
in to see the doctor. At Texas Tech, I got 
perfect medical care. 1 had two doctors 
and six nurses crawling all over me.... 
When Texas Tech started (in the prisons), 
they started from scratch, so they had a 
chance. UTMB took over a system that 
was already corrupt, busted and con- 
fused.” 

Prison officials say Malone wrote 
“excessive, frivolous grievances.” They 
say he complained about problems where 
no problems existed. They accused him 
of threatening staff with lawsuits. Parole 
officials have virtually placed Malone 
under house arrest. They have made it 
difficult for him to attend college classes 
and have made it impossible for him to 
have surgery on his throat by not allow- 
ing him to spend the night in a hospital. 
When they tried to revoke his parole, 
Malone took the offensive. He took his 
accusers to court where he convinced 
the judge that he was being unfairly 
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treated. The judge agreed and ruled that 
the state could not take his parole. 

“I’ve never seen that happen,” said 
Van Williamson, an Amarillo attorney. “It 
all has to do with the suit,” he said. 
“They [parole] normally don’t screw 
around with people like this.” Malone is 
proof of the high cost that comes with 
bucking the system. 

But like Malone, other prisoners 
also refuse to let go once they get out. 
Cadrell Freeman spent 1 1 years in TDCJ 
for passing bad checks. He left prison 
in a wheelchair as a result of his poor 
medical care. He had one major advan- 
tage. Freeman managed to smuggle his 
medical files out with him. Within a 
month after he was on the streets he 
was back on his feet. However, his con- 
dition now demands $3,000 dollars in 
prescriptions per month, a burden 
that’s passed on to taxpayers in the form 
ofMedicaid. 

“How can health care in prison be 
improved? That’s a good question,” re- 
plied Freeman. “They must have some 
way of making these people more ac- 
countable. You need to set up some 
outside agency that has no interest ei- 
ther way. It would make the staff think 


twice about the kind of care they pass 
out.” 

Lester Allen spent 10 years in TDCJ 
where he spent time working with sick 
and dying prisoners. He now works with 
a peer-counseling program that warns 
teens about the dangers of AIDS. He 
says that Texas sorely needs “a govern- 
ing body that will look and say ‘This is 
not healthy.’” 

Prisons are now required to pass in- 
spections by either the National 
Commission on Correctional Health Care 
or the American Correctional Associa- 
tion. Not surprisingly, Texas has chosen 
the latter. TheNCCHC is an organization 
accredited by the American Medical As- 
sociation. The ACA is a lobbying group 
composed primarily of prison employees 
and corporate backers. The NCCHC per- 
forms three-day inspections with a group 
of doctors, psychiatrists, psychologists, 
and nurses. The ACA performs a two- 
day inspection with two or three nurses. 
Dr. Don Bennett, executive director of the 
Correctional Medical Authority in Florida 
says, “In my opinion, NCCHC and ACA 
are not sufficient to measure true quality 
of prison health care. They are very good 
at ensuring that systems are operating. 


But if you are checking for quality, more 
resources would have to be provided.” 

Obviously, any improvement in Texas 
prisons will necessarily result from out- 
side intervention. Hightower admits that 
state elected officials, and for the most 
part citizens, are not concerned with the 
health and welfare of prisoners. He says 
that many times discrepencies go undis- 
covered because no one bothers to ask. 
He said, “The only thing that changed 
was that the federal court got on us and 
made us change,” he said. “Talk on the 
street certainly didn’t get us to change.” 

“It’s tough working in prison health 
care,” said Professor Vaughn. “It’s not 
easy. And the more you look, the more 
depressing it gets.” 

“TDCJ has never been open,” says 
Steve Martin, a prison consultant and 
former general counsel for the Texas 
prison system. “Very few, if any major ini- 
tiatives or changes have been 
incorporated by the agency of its own 
initiative. Up to now it’s been because of 
external pressure — the courts, the Legis- 
lature, public reaction. It’s always been 
that way.” | 

Source: Austin American Statesman 
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Pro Se Tips and Tactics 

by John Midgley 


T he Supreme Court recently de- 
cided a case that may affect 
where you want to file a lawsuit against 
state defendants. There are some circum- 
stances in which you may want to file 
your claims, including your federal claims, 
in state court. 

1. The Lapides Case 

The recent case is Lapides v. Board 
of Regents, 122 S.Q. 1640(2002). Lapides 
sued the State of Georgia and some of its 
officials in state court, and made claims 
under both state law and also made 
“§1983” claims of violation of federal law. 
But he could also have filed this suit in 
federal court; he had a choice. 

if a lawsuit raises only state law 
claims, it cannot be brought in federal 
court (except in cases where the plain- 
tiffs and defendants reside in different 
states, which is beyond the scope of this 
column). But if you raise federal “§ 1 983” 
claims, or both state and federal claims, 
you can file in either state or federal court. 
You can file some purely federal law 
cases in state court because, as you 
probably know, in most states you can 
sue under 42 U.S.C. § 1983 in state 
court, you are not required to go to fed- 
eral court. (You can do this in states in 
which there is a court of general juris- 
diction and where the state has 
consented to be sued in its own 
courts). And since you could state 
claims alone in state court or federal 
claims alone in state court, it follows 
that you can file a case with both state 
law claims and § 1983 claims in state 
court 

You can also file a case with both 
state and federal claims in federal court, 
although the federal court may decide not 
to hear your state law claims. See 28 
U.S.C. §1367 (stating when federal courts 
may hear state law claims that are con- 
nected to federal claims and when they 
may decide to send state law claims to 
state court). 

Lapides had both state and federal 
claims. So, he had a choice and chose to 
file in state court. But Georgia then de- 
cided to invoke its right to “remove” a 
case involving federal claims to federal 
court. 28 U.S.C. § 1441. Then once the 


case was in federal court, Georgia tried 
to get Lapides’ suit dismissed by claim- 
ing immunity from suit under the 11 th 
Amendment to the U.S. Constitution, 
which has been interpreted to forbid 
damage suits against states in federal 
court. 

The Supreme Court rejected the 
state’s argument, and unanimously held 
that Georgia’s litigation decision to re- 
move the case to federal court meant 
that the state could not claim 11 th 
Amendment immunity. As Justice 
Breyer neatly put it in the opinion of 
the Court, it would be totally unfair: 
“...for a State both (1) to invoke fed- 
eral jurisdiction, thereby contending 
that the “Judicial power of the United 
States” extends to the case at hand, and 
(2) to claim 11 th Amendment immunity, 
thereby denying that the “Judicial 
power of the United States” extends to 
the case at hand.” 122 S.Ct. at 1643. 

The Supreme Court had in earlier 
cases applied this principle when a 
state voluntarily started or joined in 
federal court litigation, such as a state 
intervening in an ongoing federal court 
case and then claiming 1 1 th Amendment 
immunity. Lapides went further by 
making clear that this fairness principle 
applies to the decision of a state attor- 
ney general to seek removal even after 
the state has involuntarily been 
brought into court as a defendant in 
state court. An old case, Ford Motor 
Co. v. Department of Treasury of Ind. , 
323 U.S. 459 (1945), had suggested that 
a state AG’s litigation decision such as 
removal would not count as a waiver 
of the 11 th Amendment, but Lapides 
said that removal does waive 11 th 
Amendment immunity and overruled 
Ford on this point. 

Two cautions: One, the Lapides rul- 
ing relates only to the state as a 
defendant. The people Lapides sued for 
damages as did not claim 11 th Amend- 
ment immunity because they are not the 
state. 

Two, in Lapides, the Supreme 
Court was ruling directly only on 
whether the state could claim 11 th 
Amendment immunity in federal court 
on Lapides’ state law claims. This is 
because Lapides sued for damages, and 


under §1983 claims for damages can- 
not be brought directly against the 
state, or against state officers in their 
“official capacity.” Will v. Michigan 
Dept, of State Police, 491 U.S. 58 (1989). 
(As Will discusses, claims for injunc- 
tive relief are different, and can be 
brought against state officials in their 
official capacities under §1983.) The 
Supreme Court found Lapides raised 
no valid federal claim against the 
state, and so there was no 11 th 
Amendment question presented re- 
garding federal claims. But the state 
law claims were valid, and so the 
Court held that the state could not 
get the state law damage claims dis- 
missed under the 1 1 th Amendment. 

However, Lapides was a 9-0 deci- 
sion and it is hard to see any reason 
why the result would be different if 
there were a valid federal claim against 
the state - the unfairness of a state re- 
moving a case and then claiming 11 th 
Amendment immunity would be the 
same. Thus, the odds are that the Court 
would hold that a state could not gain 
removal to federal court and then claim 
1 1 th Amendment immunity on a federal 
law claim. 

2. Implications for filing deci- 
sions 

Lapides highlights again that if 
you have a valid claim against the state, 
you have a choice about whether to 
file in state or federal court, and sug- 
gests that in some cases it may be 
advantageous to file in state court. 
The state cannot claim 11 1,1 Amendment 
immunity in state court, because that 
Amendment speaks to suits in federal 
court. The state could claim its own 
sovereign immunity in state court, ex- 
cept that most states, like Georgia in 
Lapides, have a statute that broadly 
waives state sovereign immunity and 
allows the state to be sued in state 
court for any wrong the state has com- 
mitted. And, given Lapides ’ holding 
that, once a case has been started in 
state court, the state cannot remove 
the case to federal court and then claim 
1 1 th Amendment immunity there, either. 
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Contrast this with a damages case 
initially filed in federal court. The state 
could claim 11 th Amendment immunity 
from all the claims (because the state is 
being sued in federal court), and have 
the claims against it dismissed. You 
would then have to refile in state court, 
and coidd risk problems with statutes of 
limitations because of the passage of 
time, or other problems of trying to refile 
the same claims. 

I am not suggesting that every dam- 
ages case that includes federal law claims 
should be filed in state court. But nei- 
ther should every federal claim 
automatically be filed in federal court, just 
because federal courts are historically 
associated with prisoner cases. You 
should think carefully about where to file 
a given case. 

There are many factors that 
should go into the decision about 
where to file. These factors include, 
among others: 

• How easy or hard it is for a pro 
se to litigate in state court - many federal 
courts are relatively accessible to pro se’s, 
and some state courts are, but many state 
courts are not; 


• How open to prisoner claims 
are the various state and federal 
courts you might be in - the local fed- 
eral court might have a track record 
of being unfavorable to prisoner 
claims, state courts could be better; 
or, local state courts could have no 
experience at all with prisoner claims, 
or could have a history of not being 
open to them; 

• What the rules of practice and 
discovery are in state court - for ex- 
ample, the federal rules provide for a 
lot of discovery, and many state courts 
do, too, but you should check. 

Lapides simply adds another fac- 
tor that you may want to consider. For 
example, if I were in prison in a city in 
which there is a local state court that 
has been willing to look carefully at 
valid and well-supported prisoner 
claims, and if state rules made it pos- 
sible for me to conduct the case pro se, 
I would seriously consider filing in state 
court. And due to Lapides I could be 
sure that the state could not remove to 
federal court and then claim an immu- 
nity that it would not have had in state 
court. 


Please carefully note that Lapides 
does not allow you to make federal dam- 
age claims against the state under §1983. 
Under Will, that just can’t be done - you 
can sue individuals for federal law dam- 
ages, but not the state. 

But Lapides does mean that where 
you are permitted to sue the state for 
damages for state law violations, the 
state cannot avoid these claims by re- 
moving the case to federal court. The 
state law claims will either be heard in 
federal court or in state court (if the 
federal court decides to send the state 
law claims back to state court, as it can 
under the law of removal). If you have 
a valid legal claim that you can prove, 
you should consider this when you are 
deciding whether to file in federal or 
state court. 

As always, this column deals with 
general legal principles is not legal ad- 
vice for your case. You should do legal 
research and reach your own conclusions 
about any litigation decisions you make. 
■ 

John Midgley is an attorney for Colum- 
bia Legal Services in Seattle. 
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Ohio Prisons Make Almost $5 Million in Improper Food & 

Education Payments 

by Roger Hummel 


A fter receiving an anonymous tip 
ibout billing irregularities, the 
Ohio State Auditor conducted a special 
audit of the two state prisons: the Noble 
Correctional Institution (NCI) at Caldwell 
and the Belmont Correctional Institution 
(BCI) in St. Clairsville. 

Released in November, 2001, the 
auditor’s report showed that NCI’s pri- 
vate food service contractors had 
knowingly over-billed the state $2.08 mil- 
lion for meals not served while NCI, BCI 
and other Ohio state prisons had paid 
over $2.8 million for college classes that 
prisoners did not, or were not eligible to, 
attend. 


Dining for Dollars 

In 1 998, NCI executed a two year con- 
tract with Aramark , a private, for profit 
food service company based in Oakbrook, 
Illinois. Beginning November 1, 1998, 
Aramark was contracted to purchase, 
cook and serve all daily meals to the 2,200 
prisoners at NCI. The contract called for 
Aramark to be paid $ 1 .24 for each break- 
fast, lunch, dinner, snack and emergency 
meal served. The number of meals was to 
be determined by dining hall entry turn- 
stile counts or the totals from scanners 
that read the prisoners’ meal cards. 

During the first six months of the 
contract, the actual counts showed an 
average of only 63% of NCI’s prisoners 
attending any given meal. 

hr F ebruary, 1999, amid growing pris- 
oner dissatisfaction with small portion 
sizes, food item substitution and sub- 
standard sanitation, officials from 
Aramark, NCI and the Ohio Department 
of Rehabilitation and Correction (DORC) 
met and verbally amended the contract 
to change the basis for calculating the 
number of meals served. Rather than ac- 
tual meal counts, Aramark would be paid 
as if 90% of NCI’s prisoners had attended 
each and every meal. In exchange, 
Aramark agreed to increase portion sizes. 
This verbal amendment was made retro- 
active to the first day of the contract and 
not reduced to writing until after the spe- 
cial audit was underway. Since prisoners 


were not actually given larger food por- 
tions “retroactively,” this amounted to an 
outright giveaway to Aramark. 

In May, 1999, at Aramark’s request, 
the contract was again verbally amended. 
The new agreement provided that NCI 
would pay Aramark for serving three 
meals a day, seven days a week, to 100% 
of NCI’s average weekly prisoner popu- 
lation, irrespective of the number of meals 
actually served. 

In October, 1999, the single meal pay- 
ment rate was increased to $1.27 from 
$1.24. 

During the two year term of the con- 
tract, Aramark served 2,803,722 meals as 
determined by actual turnstile and card 
scanner counts. Based on the verbal 
amendments to the contract however, 
Aramark was paid as if they had served 
4,462,649 meals during the two year pe- 
riod. 

Under the terms of the contract as 
written, Aramark was entitled to payment 
of $3,517,305 for the actual number of 
meals served, however, the contractor 
submitted invoices for, and received pay- 
ment of $5,598,537 as calculated under the 
terms of the verbally amended contracts, 
an overpayment of $2, 081, 233 or 59% 

Aramark’s contract expired on Octo- 
ber 31, 2000. The following day, food 
service operations at NCI were taken over 
by state employees at much lower cost. 
\PLN, February 2001 ] 

In his report, state auditor Jim Pe- 
ters recommended that the Ohio 
Department of Administrative Services 
(ODAS) establish policies and proce- 
dures to require: (a) approval of all 
amendments to competitively bid con- 
tracts; (b) all contract amendments to be 
in writing, and c) rebidding of any con- 
tract where changes result in an increase 
of the contract price in excess of 20%. 
Post audit negotiations with Aramark are 
continuing. 

School of Thieves 

On January 21, 2000, while the 
Aramark audit was underway, education 
department employees at NCI and BCI 


confided to the state auditor that there 
appeared to be irregularities in the admin- 
istration of the college program at their 
prisons. 

Prison employees told the auditor 
that ineligible prisoners were enrolled in 
the college programs, that colleges did 
not monitor prisoner participation and 
attendance, that colleges billed DORC for 
prisoners who were not enrolled in the 
program, that invoices which employees 
knew to be fraudulent were submitted for 
payment, and that Dr. Samuel Jackson, 
DORC’s Director of Higher Education, 
instructed the colleges to bill DORC for 
the full amount of the educational grants 
in advance without regard for the num- 
ber of prisoners actually attending 
classes. 

These allegations were considered 
by the state’s Special Audit Committee 
which decided on February 2, 2000, to 
initiate an audit of the prison college pro- 
grams. 

The auditor determined that DORC 
contracted with 16 various academic and 
vocational institutions to provide educa- 
tional programs for Ohio’s prisoners. 
During 1999, the alleged enrollment in 
these programs exceeded 13,000 prison- 
ers, representing one quarter of Ohio’s 
adult prisoner population. 

To enroll in a college program, an 
Ohio prisoners was required to posses a 
high school diploma or GED certificate, 
be eligible for parole in less than five 
years, have fewer than three separate 
adult incarcerations, not have previously 
earned a 2 year or four year college de- 
gree, and meet certain other 
administrative and academic require- 
ments. 

The colleges provided educational 
courses on the prison’s grounds. An eli- 
gible prisoner could enroll in these 
courses and, upon successful completion, 
earn a one or two year certificate in vari- 
ous trades, including business, culinary 
arts and computers. 

The colleges were paid through “per- 
sonal services contracts” which required 
each college to submit invoices to the 
participating prisons for approval and 
subsequent payment by DORC. The lan- 


December 2002 


8 


Prison Legal News 


guage of the contracts allowed invoices 
to be written and payments to be made 
based on student enrollment at the be- 
ginning of the academic year, rather 
than actual classroom attendance. 
DORC paid the colleges from $ 1,000 to 
$3,000 per student, per course. The 
funds for payments flowed from state 
appropriations and U.S. Department of 
Education grants. 

After an exhaustive examination of 
the DORC college program, the state au- 
ditor found significant instances of 
noncompliance with established proce- 
dures and policies. Among other 
irregularities, the internal review dis- 
closed that DORC had paid the 
participating colleges $615,650 for pro- 
grams where documentation did not exist 
to support the prisoner’s eligibility or their 
attendance. 

l ire auditor further found that DORC 
had paid the colleges for $2,233,291 for 
programs where the documentation did 
exist and showed that either the prison- 


ers were ineligible to attend or did not 
attend the class at all. 

Consequent to the audit, the state 
disciplined and reassigned several offi- 
cials, including Dr. Jackson. Jerry 
McGlone, superintendent of the Ohio 
Central School System, who is also a 
DORC employee, was subjected to un- 
specified disciplinary action. McGlone 
authored many of the policies and proce- 
dures on prison education which were not 
followed or obeyed. The state also imple- 
mented internal audits and tightened 
polices and procedures regarding pris- 
oner school attendance. 

Because a portion of the Ohio prison 
college program is federally funded, the 
State Auditor forwarded a copy of his re- 
port to the U.S. Department of Education 
for their review and action. | 

Sources: Special Audit Report: Ohio De- 
partment of Rehabilitation and 
Correction, Aramark Contract and the 
College Programs, Columbus Dispatch 


Correctional Medical Services Pays Out Another 
$1 Million in 1997 Ohio Escape, Murder 


T he family of Charles Dials, who 
was carjacked and killed by pris- 
oner Alva Campbell during an escape 
attempt in April 1997, was awarded a $ 1 
million default judgment against CMS in 
Franklin County (OH) Common Pleas 
Court on March 6, 2002. This verdict 
comes after CMS and Franklin County 
have paid $2 million in awards to the 
Dials family and the guard who was es- 
corting Campbell, Teresa Harrison. [ PIN, 
June 2002] 

On April 2, 1 997, Alva Campbell was 
being escorted to a court appearance in 
a wheelchair by guard Teresa Harrison. 
Campbell was in the wheelchair because 
CMS doctors employed by the Franklin 
County jail had diagnosed him with psy- 
chosomatic paralysis. Harrison had not 
handcuffed Campbell because she 
thought he was a paraplegic. Campbell 
then jumped out of his wheelchair en 
route to the courthouse, overpowered 
Harrison, took her gun, and then com- 
mandeered Dials’ pickup. Campbell later 
shot and killed the 18-year-old Dials. 

The Dials’ family said that with one 
phone call, CMS doctors could have 
found out that Campbell was faking his 
paralysis. Instead, CMS Dr. Vincent 


Spagna diagnosed Campbell with the pa- 
ralysis and ordered further tests to make 
sure. Those tests were never done. 

Had Spagna checked with Mount 
Carmel West Hospital, the Dials’ family 
alleged, he would have found out that 
there was no medical reason for Campbell 
to be paralyzed. The hospital had treated 
Campbell for a gunshot wound when a 
store manager had shot him during a rob- 
bery attempt. The surgeon in that case, 
Scott O. Johnson, said that Campbell did 
not suffer any paralysis causing injuries. 
However, CMS simply took Campbell’s 
word that he was paralyzed. 

Franklin County Common Pleas 
Judge Richard S. Sheward entered the 
default judgment in favor of Dials’ family. 
“This was a 1998 case and Correctional 
Medical dragged its feet and ignored or- 
ders to comply so I gave a default to the 
plaintiff,’’ Sheward said. “It wasn’t a com- 
plicated case, but it was a case of a 
wrongful death of a person who was ex- 
ecuted,” he added. Campbell, who was 
sentenced to more than 80 years for his 
original robbery charges, is now on death 
row for killing Dials. | 

Source: Columbus Dispatch 
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Philip Berrigan 

Oct. 5, 1923-Dec. 6, 2002 


A fter his first arrest at the age of 
40 in 1963 for participating in a 
civil rights protest, Philip Berrigan was 
arrested more than 1 00 times over the next 
39 years for engaging in non-violent so- 
cial protests. He paid the price for publicly 
expressing his beliefs by spending more 
than 11 years in the jails and prisons of 
the United States, although he never 
harmed a single person. He was among 
the non-violent people in federal prison 
that were put in solitary confinement af- 
ter September 1 1th as a possible threat to 
national security. Released from federal 
prison in December 2001, his last arrest 
was while protesting in August of this 
year, only four months before dying of 
liver and kidney cancer. Philip Berrigan’s 
commitment ot bearing witness to social 
injustice was summed up by Howard 
Zinn, who called him “one of the great 
Americans of our time. He went to prison 
again and again for his beliefs.” | 
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United States Supreme Court Cases of Interest 


Complaint Needs Only Short, 
Plain Statement of Claim 

Akos Swierkiewicz, a 53 year old 
Hungarian working for Sorema N.A., sued 
the company under Title VII of the Civil 
Rights Act and the Age Discrimination in 
Employment Act (ADEA). The District 
Court for the Southern District of New 
York dismissed, and the Second Circuit 
Court of Appeals affirmed, holding that 
McDonnell Douglas v Green, 93 S.Ct. 
1812 (1973), required a plaintiff to estab- 
lish a prima facie case of discrimination in 
pleadings. Swierkiewicz appealed to the 
Supreme Court. 

The Supreme Court ruled that the 
lower courts holdings were too rigid, 
contrary to the Supreme Court’s intent 
in McDonnell Douglas, and violated 
Rule 8 of the Federal Rules of Civil Pro- 
cedure. The Court held “that an 
employment discrimination plaintiff 
need not plead a prima facie case of 
discrimination;” a short, plain state- 
ment of the claim and the grounds for 
the claim will suffice. The case resolves 
a circuit split and applies to all civil 
cases. See: Swierkiewicz v. Sorema, 
N.A., 122 S.Ct. 992 (2002). 

HUD Leases Must Evict 
Innocent Tenants for “Any” 
Drug Activity 

Four tenants of Oakland Housing 
Authority (OHA), public housing subsi- 
dized by the U.S. Department ofHousing 
and Urban Development (HUD), faced 
eviction proceedings from their apart- 
ments because of the “drug-related 
criminal activities]” of their children or 
grandchildren. OHA and HUD claimed 
that the eviction of innocent tenants, not 
just the offenders, was required by the 
Anti-Drug Abuse Act of 1988, 42 U.S.C. 
§11901(3). A California U.S. District C ourt 
enjoined the eviction, holding that inno- 
cent tenants could not be evicted for drug 
activity they did not know about, could 
not foresee, or could not control. An en 
banc Ninth District Court of Appeals af- 
firmed the District Court. 

The U.S. Supreme Court reversed the 
appeals court. Analyzing the statute, the 


Court found that all tenants must be 
evicted for “any’ drug-related criminal 
activity on or off [the] premises.” Inno- 
cence is no defense to eviction. The lease 
conformed to the statute; eviction should 
have been permitted. See: Dept. ofHous- 
ing and Urban Development v. Rucker, 
122 S.Ct. 1230(2002). 

Unnamed Class Members Can 
Object to Settlement 

Robert Devlin, a pensioner and un- 
named class member in a class action suit 
involving his company pension, at- 
tempted to intervene to block a proposed 
class settlement. The Maryland Federal 
District Court barred intervention as un- 


A n Indiana county jail’s lack of 
policy for the eventual release 
of detainees arrested pursuant to a Body 
Attachment raised sufficient facts to de- 
feat the sheriff’s motion for summary 
judgment, thus allowing an overdetained 
prisoner’s civil rights complaint to pro- 
ceed to trial. 

Shakidi Johnson was arrested pur- 
suant to an Allen County Court Body 
Attachment for minor misdemeanors 
which required him to serve a total of 40 
days in jail. However, he wasn’t released 
until 18 days after his time had been 
served. 

He sued for this overdetention un- 
der 42U.S.C. § 1983, citing the Fourteenth 
Amendment’s Due Process Clause. At 
issue was what caused his extended stay, 
and whether that cause rose to the level 
of a constitutional violation. 

Allen County Sheriff James Herman 
had authority under the court’s writ of 
attachment to arrest Johnson and bring 
him to court. Herman, however, had no 
intrinsic authority to otherwise detain 
Johnson. After Johnson appeared and 
was sentenced, Herman had authority to 
hold him for 40 days, but not 58 days. But 
despite 14 written inquiries from Johnson 
to Herman as to when his release date 
was, or why he was still incarcerated, he 
got no responsive answer. 


timely and accepted the settlement. 
Devlin appealed, and the Fourth Circuit 
Court of Appeals affirmed, holding that 
unnamed class members have no right nor 
any standing to challenge a class settle- 
ment. 

The U.S. Supreme Court reversed, 
holding that all class members have 
standing to intervene and appeal a class 
settlement. Further, the Court distin- 
guished this case from Marino v. Ortiz, 
484 U.S. 301 (1988), which barred non- 
class members from intervening. The 
Court rejected Government arguments 
that permitting unnamed class members 
to intervene would violate Federal Rules 
of Civil Procedure and multiply litigation. 
See: Devlin v. Scardelletti, 122 S.Ct. 2005 
( 2002 ). ■ 


The problem turned out to be that 
the sheriff’s policy regarding body at- 
tachments had no provision for release, 
absent a court order. Johnson couldn’t 
get out of jail unless and until he made 
enough noise to get himself brought 
before the court - an effort he was aided 
in by his family. 

The US District Court (N.D. Ind.) 
found that the Due Process Clause 
“clearly protects against 18 days of un- 
lawful incarceration.” 

More difficult was the next test in 
a substantive due process claim, 
wherein plaintiff must allege facts that 
show that defendant’s actions 
“shocked the conscience” due to de- 
liberate indifference. 

Analyzing the jail’s policies, the 
court found that the lack of a release 
policy alone would give rise to an in- 
ference of deliberate indifference. But 
when coupled with the history of the 
14 disregarded grievances, Johnson’s 
case became “infinitely stronger.” 

Finding-the alleged facts, if proven 
true, to be both “appalling” and such 
as to “shock the conscience,” the court 
permitted the case to proceed to trial 
on Johnson’s Fourteenth Amendment 
due process claim. See: Johnson v. 
Herman, 132 F.Supp.2d 1130 (N.D. Ind. 
2001 ). ■ 


Jail Over Detention From Lack of Release 
Policy Actionable Under § 1983 
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Special Pre-Publication Offer for Prison Nation! 

Save $5 by paying for your copy of 
Prison Nation by December 31, 2002 



Prison Nation is Prison Legal News’ new book edited by activist 
attorney Tara Herival and PLN Editor Paul Wright. In seven sec- 
tions it covers many of the important issues related to how over 2 
million people are imprisoned in the United States at any given 
time and how they are treated while in custody. 


Prison Nation ’s Table of Contents 
Section I: The Warehousing of America's Poor 
Section II: Two Million Swept Away 
Section III: Making a Buck off the Prisoner’s Back 
Section IV: The Private Prison Industry 
Section V: Malign Neglect: Prison Medicine 
Section VI: Rape, Racism and Repression 
Section VII: The Bars to Prison Litigation 


Prison Nation is a timely, insightful and vital expose on the actual workings of the criminal justice system. The intro- 
duction is written by investigative reporter Ken Silverstein, and its forty one chapters are written by a variety of so- 
cial critics, academics, investigative reporters and prisoners. These authors include: Murnia Abu Jamal, Nell Bern- 
stein Stephen Bright, Daniel Burton Rose, Noam Chomsky, Matt Clarke. Anne Mane Cusac, Mark Dow, Joelle Fra- 
sier, Alex Friedman, Judy Greene, Gordon Lafer, Adrian Lomax, Joanne Mariner, John Midgley, Rob Owen, Chris- 
tian Parenti, Bob Posey, Kevin Pranis, Mark Sherwood, Jeff St. Clair, Paul Street, SiljaTalvi, George Winslow, Wil- 
lie Wisely, Ron Young, and the book editors. 

The issues covered in Prison Nation are urgent ones for prisoners, their family members, human rights and social ac- 
tivists and attorneys. The subjects covered include substandard medical care, inadequate resources for public defend- 
ers, the death penalty, the injustices of prison privatization, class and race in the justice system, the quixotic dmg war, 
the prison AIDS crisis, the judicial system's reward of snitches with drastically reduced sentences, the profit center 
that prisons have become for private companies that sell products to the federal and state DOCs and their use of use 
cheap prison labor, and the three R's that constitute the daily reality of U.S. prisons: Racism, Rape and Repression. 

Buy a copy of Prison Nation by December 31, 2002 for the 
$19.95 list price and PLN will eat the $5 shipping charge! 

Prison Nation is scheduled to be released in January 2003. As soon as PLN receives its first order of books from the 
publisher, your order will be promptly mailed to you. Prison Nation will make a great Christmas or New Years gift. 

Mail this form with payment (stamps OK from prisoners) to: Prison Legal News, 2400 NW 80th 
St. #148, Seattle, WA 98117, OR Fax this form to 206-505-9449, OR call 206-246-1022 to order 
by phone with a Visa or MasterCard. 

I want to order copies of Prison Nation at $19.95 each for a total of $ 

Payment by (circle one) Visa MasterCard Check/MO Stamps (prisoners only) 

Ship to Name: DOC# 

Agency/Inst Unit/Suite 

Address City/State/Zip 

Credit Card Orders Only 

Name on Card: Cardholders signature: 

Card No.: - - - Exp. Date: - Amount of Purchase $ 
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Good Time Allowed on Washington Weapon Enhancements 

by Sam Rutherford 


T he Washington Supreme Court 
recently held that prisoners are 
entitled to good time credits for time 
served in presentence detention, even if 
they receive a firearm or other deadly 
weapon sentence enhancement following 
conviction. Understanding the Court’s 
ruling first requires a brief discussion of 
Washington’s firearm and deadly weapon 
enhancement laws, as well as the Depart- 
ment of Corrections (DOC) policies 
implementing them. 

In 1995, Washington citizens passed 
the “Hard Time for Armed Crime” initia- 
tive. The law requires that any person 
convicted of a felony committed while 
armed with a firearm or other deadly 
weapon receive a sentence enhancement, 
meaning that additional prison time is 
added to the base sentence for the un- 
derlying offense. The length of the 
sentence enhancement depends upon the 
type of weapon used and the seriousness 
of the crime committed. See generally, 
RCW 9.94A.510(3)-(4) (formerly codified 
atRCW 9.94A.310(3)-(4)). 

Under the initiative, prisoners sen- 
tenced to such enhancements “shall not 
receive any good time or earned early re- 
lease time for that portion of his or her 
sentence.” RCW 9.94A.728(l)(formerly 
codified at RCW 9.94A. 150(1)). However, 
the statute also provides that prisoners 
are entitled to “early release credits for 
presentence incarceration.” Based on its 
interpretation of these provisions, the 
DOC created a policy whereby it simply 
abrogated any good time a prisoner sen- 
tenced to a weapon enhancement had 
received in county jail and instead cred- 
ited only the actual number of days served 
in presentence detention toward the en- 
hancement time. This post hoc 
recharacterization effectively converts 
presentence detention time into enhance- 
ment time, meaning that prisoners 
sentenced to weapon enhancements 
have to “re-earn” the good time previ- 
ously accumulated in county jail once 
they complete the enhanced portion of 
their sentence. 

For example, in 1997, a Snohomish 
County jury convicted David King of first 
degree robbery, first degree assault, and 
unlawful possession of a firearm. The jury 
also found that King used a firearm dur- 


ing the commission of the robbery and 
assault. On October 16, 1997, the trial 
court imposed a 1 90-month base sentence 
and an additional 60-month firearm en- 
hancement, for a total of 250 months’ 
imprisonment. 

On October 21, 1997, the Snohomish 
County jail relinquished custody of King 
to the DOC. The jail certified 57 days of 
good time and 287 days of actual time to 
the DOC, for a total of 344 days credit for 
time served in presentence detention. 
Pursuant to its above-described policy, 
however, the DOC refused to recognize 
the 57 days of good time certified by the 
jail and instead credited the 287 days of 
actual time against King’s 60-month 
weapon enhancement. 

King subsequently filed a personal 
restraint petition, alleging that the DOC 
had violated his statutory right to good 
time for presentence incarceration by ab- 
rogating the 57 days he earned while in 
the Snohomish Countyjail. The DOC re- 
sponded that it runs enhancement time 
before the underlying base sentence be- 
cause “[i]f the Department ran the [base 
time] first. . ., an offender would have no 
incentive to behave appropriately during 
the [enhancement time].” Thus, accord- 
ing to the DOC, King was not entitled to 
good time during presentence detention 
because it had recharacterized that por- 
tion of his sentence as enhanced time. 

The Court of Appeals accepted the 
DOC’s interpretation of the relevant stat- 
utes and dismissed King’s petition 
accordingly. King was granted discretion- 
ary review in the Supreme Court. The 
Court held that the DOC’s interpretation 
failed to recognize that RCW 9.94A.728(1) 
specifically provides that prisoners are 
entitled to “earn early release credits for 
pre-sentence incarceration.” By 
recharacterizing presentence detention as 
weapon enhancement time, the Court con- 
cluded that the DOC had violated the 
clear mandate of that statute. 

Next, the Court recognized that there 
are two ways to apply RCW 9.94A.728(1) 
which comply with its mandate that pris- 
oners receive good time credits for 
presentence incarceration. First, the DOC 
could simply run all weapon enhance- 
ments at the end of a prisoner’s sentence. 
The Court rejected this approach be- 


cause a prisoner would have no incen- 
tive to behave well during that portion of 
his or her sentence. Moreover, such an 
approach would preclude the DOC from 
transferring a prisoner to work camp at 
the end of his or her sentence, as all 
weapon enhancements must be served 
in “total confinement.” See, RCW 
9.94A.510(3)(e) & (4)(e). 

Under the second application iden- 
tified by the Court, the DOC would run 
enhancement time first. However, instead 
of recharacterizing presentence detention 
as enhanced time, the Court held that the 
DOC must credit all jail time, including 
good time, against a prisoner’s base sen- 
tence once the weapon enhancement is 
completed. The Court adopted this ap- 
proach for two reasons. First, it “ensures 
the [DOC] will maintain control over the 
important incentive of earned early re- 
lease credit for good behavior.” Second, 
it “gives full effect to the entire statute 
and recognizes the Legislature does not 
force prisoners to earn the same earned 
early release credit twice.” 

Under this second approach, the 
DOC must start the enhancement “clock” 
upon assuming custody of a prisoner 
sentenced to such a term. The enhance- 
ment “clock” would start at zero and run 
its length, during which time the prisoner 
would not earn good time. However, once 
the enhancement is completed, the DOC 
must credit all jail time, including good 
time, against the prisoner’s base sentence. 
Once this aggregate presentence credit 
is deducted from the base sentence, the 
prisoner would be eligible to earn addi- 
tional good time on the remaining term. 

In light of this holding, the Court 
concluded that King had been wrongly 
deprived of the good time he accumulated 
while in the Snohomish Countyjail and 
granted his petition. Furthermore, the 
Court ordered the DOC to “restructure 
its enhancement time and earned early 
release policies in a manner consistent 
with [its] opinion.” See: In Re Personal 
Restraint of King, 146 Wn.2d 658, 49 R3d 
854 (Wash. 2002). Any Washington pris- 
oner who believes that they fall within 
the scope of this decision should simply 
contact DOC and request a sentence re- 
calculation, and if that fails, seek judicial 
relief. | 
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From the Editor 


by Paul 

T his is the last issue of PLN for 
the year. We would like to 
thank all of our readers for your contin- 
ued support which makes PLN possible. 
PLN’s office staff notes that many read- 
ers send letters to our office that do not 
have the author’s name and address on 
the letter and sometimes the letter be- 
comes separated from the envelope, 
making it impossible to contact the au- 
thor. If you write PLN make sure that your 
name and address is on the letter. 

PLN frequently gets letters request- 
ing legal advice, representation and 
other forms of assistance. Unfortunately, 
PLN lacks the resources to do more than 
we are doing which is publish the maga- 
zine and ensure that readers actually get 
it. We have no lawyers on staff. If you 
need specific cases on a given topic you 
should buy our index which lists all cases 
we have reported through 2001, broken 
down by more than 500 subjects. Because 
we can’t provide direct representation 
or other forms of assistance we strive to 
give readers the tools they need to help 
themselves. 

I would like to thank those readers 
who continue sending PLN newspaper 
clippings and information about prison 
and jail related news. Most news media 
report prison and jail news as local sto- 
ries that rarely make it into the national 
media. Keep sending us clippings and 
news from your neck of the woods. Be 
sure to write the source of the clipping 
and the date it was published on it. We 
also would like to encourage our read- 
ers, especially attorneys, to send us the 
details on prison and jail cases they win. 
This includes damage awards and de- 
claratory and injunctive relief cases. PLN 
is one of the few venues which regularly 
publishes this information and it helps 
other litigants better evaluate their cases. 

In addition to expanding our book 
selection, PLN now sells books and sub- 
scriptions online from its website at 
www.prisonlegalnews.org. PLN sub- 
scriptions and books make the perfect 
holiday gift. If you are online check out 
our website, if you’re not and have 
friends or relatives who are, encourage 
them to check it out. 

In the year since the September 1 1 
attacks censorship efforts by prison of- 


Wright 

ficials around the country have dramati- 
cally increased. PLN is duly responding 
to this to ensure all subscribers receive 
both PLN and any of the materials we 
distribute. 

If you are a prisoner subscriber and 
your PLN subscription is censored or 
otherwise not delivered to you by prison 
officials please let us know about it and 
in the meantime exhaust whatever admin- 
istrative remedies you have available (i.e., 
grievance system) as that documents the 
problem. In most cases, PLN is never in- 
formed of the censorship until readers 
alert us to it. PLN cannot do anything 
about censorship issues until we can 
confirm that we are in fact being cen- 
sored. Once we have proof censorship is 
actually occurring we can then try to re- 
solve the problem administratively and if 
that fails, initiate litigation. 

Finally, by now all readers should 
have received PLN’s annual fundraiser 
request. If you have not yet donated 
please do so. It is your donations above 
and beyond the cost of subscriptions 
which covers PLN operating costs and 
allows us to continue publishing and 
bringing you the news and information 
on the prison industrial complex that no 
one else does. Everyone at PLN wishes 
our readers a happy holiday season and 
best wishes for the new year. | 


Arizona Isolation of 
Alleged Gang Member 
Decision Published 

In the May, 2002, issue of PLN 
we reported an unpublished Arizona 
court order finding that the Arizona 
Department of Correction could not 
indefinitely maintain an alleged gang 
member in isolation where no overt 
acts on his part indicated any gang 
membership or activity. The court 
ordered the plaintiffs release from seg- 
regation after a trial. The ruling was 
originally issued on August 30, 200 1 . 
On October 14, 2002, the court pub- 
lished its ruling in the Federal 
Supplement. See: Koch v. Lewis, 216 
F.Supp.2d 994 (DAZ 2001). 
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Colorado Sex Offenders Freed from Mandatory Parole 


I n one of the most criticized and 
widely reported rulings in Colo- 
rado history, the state Supreme Court has 
held that the state’s mandatory parole 
laws do not apply to sex offenders whose 
crimes were committed on or after July 1, 
1993, but before November 1, 1998. Shock 
waves rippled across the state as the at- 
torney general (AG), victim advocate 
groups, and prisoncrats scrambled to 
make sense of the decision and forestall 
the release of sex offenders through any 
possible means. 

Vance Martin, serving a four-year 
sentence plus five years mandatory pa- 
role for sexual assault on a child, sought 
post-conviction relief claiming that im- 
position of mandatory parole was invalid. 
The motion was summarily denied then 
affirmed by the Court of Appeals which 
held that allowing discretionary parole 
would defeat the legislative purpose be- 
hind mandatory parole. Reversing, the 
Supreme Court held sex offenders whose 
crimes were committed on or after July 1, 
1993 but before July 1, 1996 were subject 
to a separate discretionary parole stat- 
ute. 

David Cooper, serving a five-year 
sentence plus five years mandatory pa- 
role for second degree sexual assault 
committed in July of 1996, sought post- 
conviction relief claiming he was not 
advised of mandatory parole during his 
plea hearing. The district court denied 
relief from mandatory parole. During 
the pendency of Cooper’s appeal, the 
state Supreme Court ruled that prison- 
ers subject to mandatory parole must 
be advised of both the existence of and 
length of the mandatory parole since it 
is a direct consequence of the plea. 
See: Craig v. People, 986 P.2d 951 
(Colo. 1999). 

The Court of Appeals then found 
that sex offenders whose crimes were 
committed on or after July 1, 1996 but 
before November 1, 1998 were exempted 
from mandatory parole by the General 
Assembly and therefore Cooper was not 
subject to mandatory parole. The Su- 
preme Court affirmed. 

At issue was the concept of manda- 
tory parole and its application to sex 
offenders. This issue cannot be ad- 
dressed without understanding 


by Bob Williams 

Colorado’s convoluted history of parole 
laws. 

Prior to the sweeping reforms of 1 979, 
Colorado’s parole statutes remained es- 
sentially untouched for decades. Parole 
was at the discretion of the parole board 
after parole eligibility had been reached 
and remained at their discretion until a 
prisoner discharged his sentence. Inde- 
terminate sentences were imposed with a 
minimum and maximum time to be served 
and a separate Sex Offender Act provided 
for one day to life for certain sex offend- 
ers prosecuted under the Act. 

The 1979 reforms instituted a deter- 
minate sentencing scheme (single number 
sentence) plus one year of “mandatory 
parole.” See C.R.S. §§ 18-1-105 and 17- 
22.5-303. Exempt from this early form of 
“mandatory parole” were misdemeanors, 
pre-1979 felonies, habitual criminals, life 
sentences, and certain sex offenders. For 
these individuals, § 17-2-201(5)(a) leftpa- 
role and its length (up to five years) within 
the discretion of the parole board. The 
separate Sex Offender Act remained. 

Between 1979 and 1985 many sex of- 
fenders not under the Act were released 
to this so-called “mandatory parole” until 
it was discovered that they were excluded 
under § 1 7-2-20 l(5)(a). The distinction is 
important since under this early “manda- 
tory parole” it was mandatory to parole a 
prisoner when he became eligible unless 
excluded under § 1 7-2-20 l(5)(a). The state 
AG argued against “mandatory parole” 
for sex offenders and won. See: Thiret v. 
Kautzky, 792 P.2d 801 (Colo. 1990). 

From 1985-1993 several changes were 
made to the parole statutes resulting in 
discretionary parole for nearly everyone 
whose crimes were committed outside the 
1979-1985 time frame. Not only was the 
act of parole now discretionary, but the 
length of time on parole was discretion- 
ary up to five years. The old “mandatory 
parole” was gone. 

in 1993 the current system of manda- 
tory parole was instituted where parole 
again was mandatory in that it must be 
served and terms of one year to five years 
were set depending on felony class. Once 
eligible, parole remained at the parole 
board’s discretion. This meant a prisoner 
could be made to do all his time (less 
“earned time” at up to ten days per 


month), be “paroled” to his mandatory 
release date (MRD), and then serve his 
mandatory parole beyond his sentence. 
If revoked, he could be required to serve 
the remainder of his mandatory parole in 
prison day for day. 

In 1998 a new “Lifetime Supervision 
of Sex Offenders Act” went into effect 
requiring an indetenninate sentence of a 
specific term of years set by the court to 
life (e.g., four years to natural life). At- 
tached to this was a mandatory parole 
term of ten years to life for class four felo- 
nies, or twenty years to life for class two 
and three felonies. Therefore, the sex of- 
fender mandatory parole problems are 
limited to crimes committed between 1993 
and 1998. 

In relieving these sex offenders of 
mandatory parole, the state Supreme 
Court had to resolve conflicts among 
multiple sentencing and parole statutes. 
C.R.S. § 1 7-2-20 l(5)(a) provided for dis- 
cretionary parole up to five years or the 
remainder of the sentence, whichever is 
less, for 1993-1996 sex offenders. C.R.S. 
§§ 1 7-2-20 1 (5)(a.5) and 18-1- 

105( l)(a)(V)(C.5) provided for 
discretionary parole up to the undis- 
charged remainder of the imposed 
sentence for 1996-1998 sex offenders. 

Meanwhile, § 1722.5-403(7) left 
the parole date discretionary but the 
length must be set at the mandatory 
parole lengths for felony classes in 
§ 18-l-105(l)(a)(V)(A); but § 18-1- 
105(l)(a)(V)(C) mandated five years 
of mandatory parole for sex offend- 
ers regardless of felony class. Unlike 
in Thiret, the AG now argued for man- 
datory parole since it could be forced 
upon sex offenders after they served 
nearly all their prison time. Unlike man- 
datory parole, discretionary parole 
cannot exceed the remainder of the sen- 
tence imposed. 

The Court resolved this conflict by 
holding that § 17-22.5403 was a general 
parole statute whose lengths are con- 
trolled by § 18-1-105 and applicable to all 
prisoners not specifically exempted by 
the older, yet more specific § 17-2-201. 
The Court could not find the latter en- 
acted controlling since all these statutes 
had been subjected to multiple, recent 
amendments. 
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Interestingly, one of the General 
Assembly’s amendments expanded the 
class of sex offenders covered by § 17-2- 
201(5) to include prisoners whose 
“factual basis” constitutes a sex offense. 
This opened the door for prisoners serv- 
ing time for non-sex offenses but whose 
underlying facts initially formed the ba- 
sis for sex charges to be released from 
mandatory parole (as dictum in Martin, 
fn 1 5, suggests). Many think this will then 
lead to equal protection issues. 

Although People v. Jones, 992 P.2d 
711 (Colo.App. 1999) had foreshadowed 
Cooper by four months, no one really 
noticed either case. Then the September, 
2000 Supreme Court (7-0) Martin deci- 
sion ignited a media firestorm. 

Then CDOC director John Slithers, 
former prosecutor and current U.S. At- 
torney, reluctantly ordered 112 sex 
offenders released from prison and 170 
from parole. These releases were quickly 
called off when AG Ken Salazar filed for 
rehearing. 

Of the 292 sex offenders identified 
as wrongfully on parole or behind bars 
on parole violations, 84 were released 


from parole. Only nine were released from 
prison. The news media quickly identi- 
fied the nine former prisoners and 
published detailed profiles of each. The 
media then reported that 600 then 900 then 
1 600 sex offenders may be released. Vic- 
tims were interviewed, law enforcement 
chimed in, prisoncrats cried foul, and law- 
makers promised sweeping reforms. 

In a move surprising even the AG, 
the Supreme Court granted a new hear- 
ing in Martin, based on public safety 
issues due to the number of sex offend- 
ers that reportedly could be released, and 
stayed the pending cases. They also 
agreed to hear Cooper at the same time. 
It would take nearly another year before 
the 7-0 court would finally release its 4-3 
decisions. 

Citing Colorado law requiring victim 
notification prior to release, and requir- 
ing the sentencing court of each sex 
offender to change the prisoner’s mitti- 
mus, the CDOC was able to further delay 
each sex offender’s release as long as 
possible. Form letters were prepared by 
the CDOC and sent to some prisoner’s 
sentencing courts. For others, the letters 


never went out. To date, hundreds await 
their corrected mittimus, burdened with 
an illegal mandatory parole. Some pris- 
oners have suffered months of parole 
setbacks while waiting for mandatory 
parole to be removed from their mitti- 
mus. 

Governor Bill Owens has now signed 
into law new bills revamping sex offender 
registration and establishing a new track- 
ing system (SB 02-10), restricting where 
they live (HB 021132), monitoring them 
on campuses (HB 02-11 14), and requiring 
mandatory parole (HB 02-1223). All these 
measure were driven by the media frenzy. 
In a move that pleased prisoncrats, the 
media made Martin’s re-arrest on sexual 
assault charges a top story when it other- 
wise would not even have made the small 
papers. Martin was already free when the 
case that started it all was decided. See: 
Martin v. People, 27 P.3d 846 (Colo. 2001); 
People v. Cooper, 27 P.3d 348 (Colo. 2001). 
■ 

Additional sources: The Rocky Mountain 
News, The Denver Post, and The Gazette 
(Colorado Springs). 
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Private Employer Must Pay $841,000 Back Wages to 167 

California Prisoners 


O n March 11, 2002, San Diego, 
California Superior Court judge 
William Pate ordered CMT Blues, a gar- 
ment manufacturer, to pay 167 prisoners 
it had employed at the R. J. Donovan Cor- 
rectional Facility state prison to pay 
$84 1 ,000 in back wages for the workers’ 
underpaid overtime, late wages and for 
their unpaid 30 day training periods. 

Robert Robinson, a 5 1 year old armed 
robber with four years left on his third 
prison term, took advantage of the new 
Joint Venture Prison Labor Initiative 
(Proposition 139, which authorized pri- 
vate contractors to set up shops within 
CA prisons and hire prisoners at the pre- 
vailing wage), to make enough money to 
be able to help support his wife and three 
children while he was incarcerated. 

A former maintenance technician, 
Robinson was hired by CMT in Septem- 
ber, 1997 when they offered positions as 
sewing machine mechanics, operators 
and fabric cutters. Although he was told 
that he would not be paid for his first 30 
days (designated as a training period), 
he was to be paid every two weeks there- 
after. Under Prop. 139, he knew that 20% 
of his wages would be sent to his family, 
20% to a victims’ relief fund, 20% to the 
prison to defray costs, 20% for taxes and 
20% to him. 

But soon it became apparent that 
things were not going as advertised. Af- 
ter no pay for his first 30 days, he noticed 
that his paychecks were late and did not 
reflect the overtime hours he was putting 
in. To add insult to injury, after seven 
months, his name no longer appeared on 
the duty roster. Others had been hired 
instead to begin the 30 day no-pay “train- 
ing” period process anew. 

CMT’s practices had been called into 
question in 1997 by prisoner employees 
Charles Ervin and Shearwood Fleming, 
who tried to alert San Diego news media 
that CMT was taking material imported 
from Honduras and sewing on “Made in 
USA” labels. Ervin and Fleming were 
placed in ad seg and transferred, and the 
press’ requests to interview them were 
refused. [See: PLN, July 1998.] 

hi August, 1999, Robinson joined 166 
other prisoners and the Union of 


by John E. Dannenberg 

Needletrades, Industrial and Textile Em- 
ployees, AFL-CIO, to form a plaintiff class. 
They sought $1.7 million in remedies for 
both back pay and for failing to pay the 
prevailing wage in the community. 

In addition to awarding $841,000 in 
damages, the court issued an injunction 
against CMT to require them to pay a pre- 
vailing wage and to make timely 
payments. CMT, with $5 million in annual 
gross sales, was given two years to pay 
the judgment. Believing it had properly 
complied with its California Department 
of Corrections (CDC) contract, CMT 
sought arbitration to force CDC to pay 
the judgment. However, the court had dis- 
missed a related taxpayer action 
brought by plaintiffs against CDC in 
May, 1997. As to the 30 day training 
period - part of CMT’s contract with 
CDC - the court ruled that a minimum 
hourly wage was due under CA labor 
laws. CMT had already discontinued 
the unpaid training period - a free labor 
gimmick - in late 1997. 

CDC’s assistant director of the Joint 
Ventures program, Noreen Blonien, had 
testified that she thought that federal law 


relieved the program from complying with 
state wage laws. Robert Berke, plaintiffs’ 
attorney in Santa Monica, CA, said this 
was the first time a state court had inter- 
preted California wage provisions to 
apply directly to private businesses that 
employ prisoners. Berke said CMT sim- 
ply got greedy, noting they were already 
receiving tax breaks and a 25% discount 
in their Workers’ Compensation premium 
- in addition to the obvious free work 
space - as part of their incentive to be- 
come a Joint Venture contractor. 

Joint Venture programs are alive and 
well in CDC today, with 12 companies and 
306 prisoner employees statewide. Indus- 
tries include an electronics manufacturer, 
a steel producer, a beer and wine vat manu- 
facturer and a nursery. 

Robinson, now on parole and work- 
ing as a plumber (a trade he learned in 
prison), said he holds no grudge. While 
he looks forward to receiving his back 
wage settlement, he is happy being free 
and with his family. See: Ervin v. Ratelle, 
San Diego, CA Superior Court No. GIC 
740832; San Francisco Daily Journal, 
Mar. 14, 2002. H 


Texas May Not Revoke Parole 
Without a Hearing 


T he Texas Court of Criminal Ap- 
peals has held that the Texas 
Board of Pardons and Parole’s (BPP’s) 
policy of revoking the parole of a parolee 
in an Intermediate Sanctions Facility (ISF) 
without a hearing was unconstitutional. 

Kevin Todd Catham, a Texas state 
prisoner, was granted parole in 1999. In 
2000, the Board held a hearing on revok- 
ing his parole. Instead of revoking the 
parole, the Board changed the conditions 
of the parole, sending Catham to an ISF. 
While at the ISF, Catham was involved in 
a fight with another ISF prisoner and re- 
ceived a disciplinary case. The ISF 
disciplinary hearing officer recommended 
proceeding with revocation and the Board 
later revoked Catham’s parole without a 
hearing. 

After arriving in prison, Catham filed 
a habeas corpus action under Article 
1 1 .07, Texas Code of Criminal Procedure, 


alleging a denial of due process by the 
Board’s revocation of parole without a 
hearing. The Court agreed that the 
Board’s interpretation of Sections 508.201 
and 508.203 of the Texas Government 
Code to allow it to revoke paroles with- 
out a hearing ran afoul of the federal 
constitution and the U. S. Supreme 
Court’s decision in Morrissey v. Brewer, 
408 U.S. 471 (1972). In an unusual show 
of insight into the workings of the Board, 
the Court noted that this result might 
lead to fewer parolees being given a 
“second chance” at an ISF since the 
alternative would be for the Board to 
hold more hearings. The court none- 
theless set aside the order revoking 
Catham’s parole and told the Board to 
hold a separate hearing for parole re- 
vocations of prisoners in ISFs in the 
future. See: Ex Parte Catham, 59 
S.W.3d 677 (Tex.Crim.App. 2001). ■ 
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Gift Publication Ban Not Clearly Unconstitutional Before Crofton 


T he Ninth Circuit Court of Ap- 
peals held that prior to its opin- 
ion in Crofton v. Roe, 170F.3d957 (9 th Cir. 
1999) it was not clearly established that 
prison bans on gift publications were un- 
constitutional. 

in 1996 a federal court in Washing- 
ton state issued two unpublished 
opinions holding that the Washington 
Department of Corrections (WDOC) 
policy banning gift publications was un- 
constitutional Crofton v. Ocanaz, No. 
CY-953 142-LRS (E.D.Wash. Dec. 17, 1996), 
aff’d. sub nom Crofton v. Roe, 170 F.3d 
957 (9 th Cir. 1999); and Crofton v. 
Spalding, No. CS-94-208-CI (E.D.Wash. 
May 14, 1996). [PLN, February 1998.] But 
WDOC officials continued to apply the 
rule to reject gift publications. 

In June, 1997, WDOC officials re- 
jected a complimentary copy of The 
Partner that was sent to Washington pris- 
oner Ross Sorrels by Doubleday 
publishing company. Sorrels exhausted 
his administrative remedies related to the 
rejection and sent a letter to prison offi- 
cials, advising them of the Ocanaz and 
Spalding decisions. Prison officials re- 
sponding to Sorrels’ letter “distinguished 
the cases and noted that the Ninth Cir- 
cuit had not yet ruled on the issue.” 

Sorrels brought suit against prison 
officials, challenging the rejection of his 
gift publication. The district court stayed 
the proceedings, pending the Ninth 
Circuit’s decision in Crofton v. Roe. 

On May 5, 1999, the Ninth Circuit is- 
sued its opinion in Crofton v. Roe, holding 
that Washington’s ban on gift publica- 
tions was unconstitutional. [PLN July 
1999.] Sorrels then filed a supplemental 
complaint, alleging that prison officials 
had also rejected a gift copy of the 
Georgetown Law Journal that was sent 
to him in 1998. Sorrels alleged another 
First Amendment violation and a proce- 
dural due process violation against prison 
officials, because he was not notified of 
the rejection. 

On January 5, 2000, the WDOC 
amended the rule to allow for gift sub- 
scriptions and/or publications, due to a 
lawsuit filed by PLN. The district court 
then granted prison officials’ motion for 
summary judgment, holding that the fail- 
ure to provide notice of the rejection was 
an isolated incident, constituting only 


negligence, and that prison officials were 
entitled to qualified immunity on the First 
Amendment claim. 

On appeal, the Ninth Circuit engaged 
in a detailed analysis of the qualified im- 
munity test. The court held that Sorrels 
satisfied the first prong of the two step 
qualified immunity test: that the gift sub- 
scription ban was unconstitutional. The 
court then turned its attention to the sec- 
ond prong: whether the constitutional 
right at issue was clearly established at 
the time of the violation. 

The court first looked for the exist- 
ence of binding precedent holding gift 
bans unconstitutional But noted that “nei- 
ther the district court, nor the parties, nor 
our own research has unearthed Ninth 
Circuit or Supreme Court caselaw on point 
predating [its] 1999 decision in Crofton v. 
Roe.” The court then turned “to the deci- 
sions of [its] sister C ircuits, district courts, 
and state courts.” But again found “no 
published decisions on point prior to 1 999 
in any jurisdiction, at any level, concern- 
ing the constitutionality” of a similar 
regulation. The court suggested that “ei- 
ther Washington’s policy was unique 
among state prisons, or no other state’s 
prisoners had seen fit to challenge simi- 
lar policies.” But PLN has successfully 
challenged similar bans in Alabama and 
Washington and is presently litigating the 
same issue in Kansas and Oregon. 

The court next considered whether 
the policy was “so obviously unrelated 
to any conceivable penological interest 
that no prison official could reasonably 
believe that its enforcement was legal,” 
thereby precluding qualified immunity. 
The court found, “it is entirely reason- 
able that the defendants could have 
thought that the policy would pass mus- 
ter under” Turner v. Safley, 482 U.S. 78, 
107 S.Ct. 2254 (1987) because even 
though it was invalidated in Crofton, “it 
at least passes the laugh test[.]” 

The court rejected Sorrels’s argument 
that the unpublished opinions in Ocanaz 
and Spalding establish that prison offi- 
cials were not entitled to qualified 
immunity. Although it noted that it had 
previously held in Prison Legal News v. 
Cook, 238 F.3d 1145 (9 th Cir. 2001) that it 
may utilize unpublished district court de- 
cisions in its qualified immunity analysis, 
the court concluded that Ocanaz and 


Spalding showed only “that the law was 
in the process of becoming established.” 

Ultimately, the court concluded that 
defendants were entitled to qualified im- 
munity on Sorrels ’s First Amendment 
claim because there was “no published 
caselaw on point, and the policy was not 
so far-fetched that its illegality was nec- 
essarily obvious to a reasonable prison 
official.” 

Finally, the court rejected Sorrels’s 
due process claim, finding that there was 
no evidence that the failure to provide 
notice of the rejection “was anything 
other than a random mistake.” The court 
held that “while the policy by which the 
Journal was rejected cannot be charac- 
terized as simple negligence - an 
unauthorized event for which there is a 
meaningful post-deprivation remedy - 
Sorrels concedes that the failure to notify 
of the rejection was unauthorized and 
contrary to prison policy. It constitutes 
at most negligence and does not state a 
due process violation under § 1983.” See: 
Sorrels v. McKee, 290 F.3d 965 (9 th Cir. 
2002). ■ 
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Prisoner Allowed Discovery in Mail Destruction Case 


T he Second Circuit court of ap- 
peals has reversed summary 
judgment in a case involving the destruc- 
tion of legal materials in a package mailed 
to a prisoner to allow the prisoner dis- 
covery to determine the name of the 
person who received the package at the 
prison. 

The mother of Nathaniel Jackson, 
a New York state prisoner, mailed Jack- 
son a package of legal documents 
Jackson needed to seek state and fed- 
eral post-conviction remedies. The 
package arrived at was received by “R. 
Provost,” but was subsequently re- 
turned to Jackson’s mother torn and 
mutilated, with some of the contents 
destroyed. Jackson filed a complaint 
with assistant warden William Burke. 
The missing documents caused Jack- 
son to miss several filing deadlines. 

Jackson filed suit against Burke 
and guard Ronald Provost, alleging 
due process, equal protection and ac- 
cess to courts violations due to the 
document destruction. Defendants 
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filed motions for summary judgment 
based on the fact that Ronald Provost 
had been assigned to a guard tower the 
day the package arrived at the prison, 
his signature differed noticeably from 
the one on the receipt, and Burke had 
begun an investigation but terminated 
it when Provost was transferred to an- 
other prison. 

In response, Jackson admitted that 
he had served Ronald Provost based 
solely on the mail receipt and requested 
permission to reopen discovery to de- 
termine who had signed the receipt. The 
district court granted summary judg- 
ment in a two-sentence order, finding 
that Jackson had failed to state an 
Equal Protection, Due Process, or ac- 
cess to courts claim. Jackson appealed. 

The Second Circuit noted that it 
disfavored such terse conclusory or- 
ders granting summary judgment as 
they present an insufficient basis for 
review. However, taking the facts most 
favorably to Jackson, the Second Cir- 
cuit held that Jackson had not stated 


O n January 6, 2002, Orleans Par- 
ish criminal sheriff Charles Foti 
agreed to pay $1.35 million to settle a law- 
suit filed by the family of a diabetic female 
prisoner who died at the parish prison in 
April 1999. 

JoAnn Johnson, who was diabetic, 
was arrested in April 4, 1999 on several 
drug charges and booked into the Orleans 
Parish prison. Court records show that 
when she was arrested, she was refused 
permission to go back into her house and 
get her insulin. 

When she was booked into the jail, a 
doctor told the sheriff how to treat 
Johnson, and she received her insulin on 
April 4 and 5. But not April 6. 

No information was available as to 
why Johnson did not receive her insulin 
on April 6. Court documents only reveal 
that she had a diabetic attack on that date 
and was rushed by ambulance to the 
Medical Center of Louisiana, where she 
later died. 

Johnson’s family then filed suit, 
claiming the sheriff was negligent in her 


an Equal Protection claim because he 
had not shown that other prisoners’ 
mail did not, on occasion, suffer simi- 
lar mishandling. 

Jackson’s Due Process claim was 
also inadequate because Jackson failed 
to exhaust state remedies by suing in 
the state Court of Claims for destruc- 
tion of the documents. Jackson did 
state a colorable claim against supervi- 
sory personnel for denial of access to 
courts and, under Davis v. Kelly, 160 
F.3d 917 (2dCir. 1998), was entitled to 
further discovery on that claim since 
he had no reason to believe he had 
named the wrong defendant until 
Ronald Provost filed his motion for 
summary judgment. Therefore, the Sec- 
ond Circuit affirmed the summary 
judgment on the Due Process and Equal 
Protection issues, but reversed the 
summary judgment on the access to 
courts issue and remanded the case to 
the district court to allow Jackson dis- 
covery. See: Jackson v. Burke, 256 F.3d 
93 (2dCir.2001).H 


death. The suit was settled in January 
2002, but supposedly without the con- 
sent of many in Johnson’s family. 
“Nobody even told me it was settled,” 
said Victoria Francis, Johnson’s mother. 
“I would have preferred to fight in court.” 

The latest lawsuit was just one of 
three recent federal suits filed against Foti 
alleging negligence in the administration 
of insulin. The other two cases, in which 
two former prisoners alleged they suf- 
fered diabetic attacks while at the parish 
prison, settled for $28,000 and $25,000. 
Both of the victims in those two cases 
survived. 

In addition to the lawsuit, other or- 
ganizations, including the FBI and the 
ACLU are conducting their own inves- 
tigations in to medical mistreatment at 
the jail. And community activists last 
year fell just 25,000 signatures short of 
the number needed to place a petition 
on the ballot to have Foti removed from 
office. | 

Source: The Advocate (Baton Rouge) 
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2003 Political Prisoner Calendar Available 


A s 2002 ends, the need for a cal- 
endar for the coming year be- 
comes more apparent. Activists in 
Canada have published the Free Politi- 
cal Prisoners and Prisoners of War 2003 
Calendar. The eye catching and well de- 
signed calendar is filled with slick 
graphics and plenty of information of 
leftist and nationalist political prisoners 
held in U.S. and Canadian prisons. 

It also contains plenty of informa- 
tion on issues affecting all prisoners, 
ranging from control units, medical ne- 
glect, art and writing by prisoners, 
organizing by prisoners, parenting from 
prison, the death penalty and plenty 
more. It also contains commentary on 
the “War on Terrorism” and solidarity 
with liberation struggles in Palestine and 
elsewhere. The calendar itself was de- 
signed by New York political prisoners 
and long time activists David Gilbert, 
Herman Bell and Robert Seth Hayes. 

In addition to noting politically sig- 
nificant events, the calendar notes 
Jewish, Muslim and Pagan holidays. The 


only drawback to this otherwise great 
calendar is that it does not denote U.S. 
state and federal holidays when courts 
are closed or there is no mail delivery, 
which is necessary to calculate court 
and mailing deadlines, among other 
things. 8-1/2 x 11 inches when folded, 
the calendar is bound with two discreet 
staples, which should allow it into most 
prisons. 

Proceeds from the calendar go to 
benefit the NY State Task Force on Politi- 
cal Prisoners, Addameer Prisoners 
Support and Human Rights Association 
in Palestine, the Victory Gardens Project 
and the Native Youth Movement in 
Canada. The calendar costs~$15. 00 fornon 
prisoners and $9.00 for prisoners. If you 
are looking for a good prisoner rights cal- 
endar, this is it. | 

Calendar Committee, 
C/OQP1RG Concordia 
2130 Mackay, Rm. 102 
Montreal, Quebec, H3G 2J1, Canada. 
freeppcalender@inquilino.zzn.com 
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Georgia Supreme Court Bans Use of the Electric Chair 


I n a 4-to-3 decision, the Supreme 
Court of Georgia upheld a trial 
court and ruled that death by electro- 
cution violated the state’s 
constitutional protection against cruel 
and unusual punishment. The high 
court ordered that all future executions 
in Georgia will be carried out by lethal 
injection. 

Considering the question of 
whether electrocution constituted cruel 
and unusual punishment, the Georgia 
Supreme Court heard testimony from 
experts who explained that there is a 
likelihood that Georgia’s electric chair 
does not produce instantaneous un- 
consciousness. One expert asserted 
that although very high voltage is ap- 
plied, the brain is shielded from much 
of the electricity by the skull. The ex- 
pert further claimed that the alternating 
current used in electrocutions would 
repetitively activate the brain causing 
a perception of excruciating pain and a 
sense of extreme horror. 

Another expert testified that the 
primary mechanism of death by elec- 
trocution is the cooking of the brain 
from the heat created by the passage 
of electricity through the brain tissue. 

Noting that cruel and unusual pun- 
ishment is not a static concept but 
instead changes with the evolving stan- 
dards of decency, the court found that 
death by electrocution as used in Geor- 
gia since 1924 involves lingering death. 
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bodily mutilation, and physical vio- 
lence indicative of inhumanity and 
barbarity. 

The court concluded that electro- 
cution involves more than 
extinguishment of life; it inflicts pur- 
poseless physical violence and 
needless mutilation that make no mea- 
surable contribution to the accepted 
goals of punishment. Accordingly, the 
court held “that death by electrocution, 
with its specter of excruciating pain and 
its certainty of cooked brains and blis- 
tered bodies,” violated the prohibition 


n April 27, 1997, at Ohio’s 
Trumbull Correctional Institu- 
tion, Daniel Ray Williams died by lethal 
injection. Williams, then 37, was not on 
death row; the lethal injection was a self- 
administered dose of heroin. Robert Baksi, 
a Trumbull prisoner who reportedly had 
a beef with Williams, had delivered a “hot 
shot,” a syringe filled with a deadly dose 
of heroin, to Williams’ cell. Hours after 
injecting the drug, Williams was dead. 

Williams was but one of 1 88 convicts 
who died of drug overdoses in state pris- 
ons between 1990 and 2000 according to 
“On Dope Row,” the title of a recent na- 
tional survey published by Insight 
magazine. The actual number of deaths is 
likely far higher. 

More than half of the states sur- 
veyed had no data on prisoner 
overdoses prior to 1995, only 40 of the 
50 states provided any data at all, and 
data from some states was incomplete, 
said Timothy Maier of Insight. Ala- 
bama, for example, reported 69 prisoner 
deaths but labeled 52 as “unexplained.” 
Virginia said no information was avail- 
able. Maryland could not produce 
records prior to 1998. The District of 
Columbia refused to cooperate. 

Fatal overdoses are caused by two 
broad categories of drugs: prescription 
medications dispensed by prison phar- 
macies and controlled substances 
brought into prisons by employees and 
visitors. 

In Ohio, for example, coroners’ re- 
ports show eight prisoners died of drug 


against cruel and unusual punishment 
of the Georgia Constitution. 

Separately, citizens who opposed 
capital punishment filed a mandamus ac- 
tion to prohibit the state from using the 
electric chair as a means of execution. The 
Georgia Supreme Court upheld a lower 
court’s dismissal of the action on grounds 
that citizens who were not charged with 
nor convicted of a capital crime lacked 
standing. See: Dawson v. State, 554 
S.E.2d 137 (GA2001), and Adams v. Geor- 
gia Department of Corrections, 553 
S.E.2d 798 (GA 2001). H 


overdoses since 1995: three from heroin, 
four from prescription anti-depressants, 
and one from aspirin. Who should be held 
responsible? “The person who over- 
doses,” said Maryland’s Lieutenant 
Governor Kathleen Kennedy Townsend 
whose brother, David Kennedy, died of 
an overdose in 1984. “They know they 
are not supposed to do drugs in there,” 
scolded Ms Townsend. 

“I’d say the vast majority of drugs 
now actually come through the 
guards,” observed Dan Cahill who 
spent 24 years in Ohio prisons for drug 
and weapons crimes. Guards at most 
state and privately operated prisons 
are woefully underpaid and drug deal- 
ing offers supplementary, tax-free 
income. The unwritten but rigorously- 
often brutally-enforced code of silence 
among prison guards and their law en- 
forcement brethren virtually 
guarantees freedom from arrest and 
prosecution of all but the most horren- 
dous drug crimes. 

The reality of prison life, said one 
corrections official, is that dangerous 
but non-fatal overdoses are so frequent 
that they are not even counted. Pris- 
oners who die from overdoses simply 
disappear as if their lives never existed. 
Their deaths free up needed beds in a 
chronically overcrowded prison sys- 
tem. | 

Sources: The Cleveland Plain Dealer, 
Washington Times, Insight, National Cen- 
ter for Policy Analysis 
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Ex-Georgia Sheriff Convicted in Ambush 
Killing of Successor 

by Lonnie Burton 


F ormer Georgia Sheriff Sidney 
Dorsey was convicted on July 
10, 2002, for ordering the assassination 
of his political rival, a man who defeated 
him for sheriff in the 2000 elections. 

Dorsey was convicted of first-de- 
gree murder for the slaying of 
Sheriff-elect Derwin Brown. Brown ran 
against Dorsey in the 2000 elections 
and defeated him. However, three days 
before he was to take office, Brown 
was shot 12 times and killed by a man 
who popped out of the bushes lining 
Brown’s driveway. 

Dorsey, who is 62, was elected in 
1996 as DeKalb County’s first black 
sheriff. As sheriff. Brown’s sole duty 
was to run the county’s 3,700-bed jail, 
its $50 million budget and 750 employ- 
ees. In addition to the murder charge, 
prosecutors also say that Dorsey ran 
his department to suit his personal 
needs, i.e., making deputies run per- 
sonal errands for his private business, 
forcing women to submit to sex, and 
demanding bribes. 

In fact, before being charged with 
Brown’s murder, Dorsey was already 
under investigation on charges of brib- 
ery, thefts and violation of his oath of 
office. In addition to being convicted 
of murder, Dorsey was also found guilty 
of 1 1 counts relating to bribery and cor- 
ruption. He will automatically be 
sentenced to life in prison for the mur- 
der. 

According to prosecutors, this 
was not the first time Dorsey was in- 
volved in a homicide. He killed a man 
in a shootout while an Atlanta police- 
man in 1965 but was cleared of any 
wrongdoing. And in 1970, he killed 
another man during a fight at a gas sta- 
tion. In the latter case Dorsey was 
charged with manslaughter but es- 
caped punishment after claiming that 
his gun discharged accidentally. 

“He’s gotten away with it before. 
He’s so arrogant,” said a DeKalb County 
District Attorney. 

But he did not get away this time. 
When Brown entered the sheriff’srace in 
the summer of 2000, he did so with the 
pledge to clean up the office. Not only 


was Dorsey under investigation at that 
time for stealing jail resources, but ev- 
ery single DeKalb sheriff since 1964 had 
been investigated, indicted or impris- 
oned. 

Brown trounced Dorsey in a runoff 
election. He then announced he would 
fire 38 of the department’s 700 deputies. 

Prosecutors initially had little to go 
on except a few 9mm shells. But they 
caught a break when Dorsey’s protege 
Patrick Cuffy was arrested in an unre- 
lated killing of a man who was found 
dead outside Cuffy ’s apartment. Cuffy 
avoided prosecution in that case by 
giving information in Brown’s killing 
and agreeing to testify against Dorsey. 

According to Cuffy, Dorsey 
wanted Brown out of the way so that 
he could again run for sheriff. That’s 
when Dorsey enlisted the aid of the two 
alleged triggermen, former deputy 
Melvin Walker, and friend David 
Ramsey. Witnesses testified that 
Dorsey wrote the words “Kill Derwin 
Brown” on a note and played the song 
“I Shot the Sheriff’ following Brown’s 
death. 

However, both Walker and Ramsey 
were acquitted in a trial which took place 
four months before Dorsey was tried. 
Prosecutors urged jurors to overlook 
those acquittals and focus on the other 
evidence, including the testimony of 
Cuffy. 

Dorsey showed no reaction as the 
verdicts were read. But Brown’s widow, 
Phylis, cried so hard she fell to the floor 
of the courtroom. 

Dorsey’s attorney, who also de- 
fended Baltimore Ravens linebacker 
Ray Lewis, said Dorsey will appeal the 
verdict. They noted that Cuffy was mo- 
tivated to lie to escape his own legal 
difficulties and was further motivated 
by a possible book deal. They labeled 
Cuffy as a “monster of Sidney Dorsey’s 
creation.” 

The case was so emotionally charged 
that following the verdict the lone male 
juror left the jury box to hug and console 
Brown’s mother. | 

Source: The Seattle Times 
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The Unmourned Death of Felony Murder by Assault in Washington 

by Suzanne Lee Elliott and David B. Zuckerman 


F or at least 26 years, Washington 
has permitted defendants to be 
convicted of felony murder in the second 
degree when the underlying felony is as- 
sault. Prisoners rightly complained that this 
led to absurd and unfair results. Every ho- 
micide involves an assault. Why should a 
defendant who only meant to fight get 
the same sentence as one who intention- 
ally kills? Shouldn’t the first defendant 
be charged with manslaughter? 

On October 24, 2002, the Washing- 
ton State Supreme Court thoughtfully 
abandoned its previous precedent and 
declared that assault could no longer 
serve as a predicate for felony murder. In 
Re Andress, #71170-4 (filed 10/24/02) ( P.3d 
(Wash. 2002). The Court found that none 
of its prior decisions addressed the ef- 
fect of the 1976 amendment to the felony 
murder statute. 

“It is nonsensical to speak of a crimi- 
nal act - an assault - that results in death 
as part of the res gestae of that same crimi- 


nal act since the conduct constituting the 
assault and the homicide are the same.” 

This is great news to the hundreds 
of Washington prisoners serving time for 
felony murder based on assault. Those 
who still have appeals or personal re- 
straint petitions (PRP’s) pending should 
consider filing a supplemental claim. Oth- 
ers may be able to file new PRP’s. Andress 
should apply retroactively to those with 
old convictions because “[o]nce the 
Court has determined the meaning of a 
statute, that is what the statute has meant 
since its enactment.” In re Johnson, 131 
Wn.2d 558, 568, 933 P.2d 1019 (1997). Pris- 
oners should be excused from the 
one-year time limit because their convic- 
tions are invalid “on their face,” RCW 
10.73.090, because the sentence imposed 
was in excess of the court’s jurisdiction, 
RCW 10.73.090(5), and because Andress 
represents a significant, intervening 
change in the law. RCW 10.73.090(6). 
Prisoners who have already filed and lost 


PRP’s on other grounds should be per- 
mitted to file a successive petition 
because the new decision gives them 
“good cause.” RCW 10.73.140. Prison- 
ers who have already lost a PRP on the 
same ground are barred from the Court of 
Appeals, but can seek relief in the Wash- 
ington Supreme Court. In Re Johnson, 
131 Wn.2d558, 566, 933 P.2d 1019 (1997). 
Unfortunately, the reasoning of Andress 
probably does not apply to anyone 
whose crime was committed before July 
1, 1976 (the date that the felony murder 
statute was amended). 

We are not sure whether any states 
other than Washington permit felony 
murder to be based on assault. If so, pris- 
oners in those states can cite Andress as 
authority for overturning precedent. | 

David Zuckerman and Suzanne Elliott 
are Seattle criminal defense attorneys, 
focusing on appeals and postconviction 
petitions. 


Prisoner’s Medical Information Privacy Right 
Established in Third Circuit 


T he Court of Appeals for the Third 
Circuit has established that pris- 
oners have a right to privacy in their 
medical information albeit not to the same 
extent as a free citizen. However, the Third 
Circuit dismissed the case due to quali- 
fied immunity as the right was not clearly 
established prior to this decision. 

John Doe is the litigation alias of a 
former Pennsylvania state prisoner who 
filed suit under 42 U.S.C. § 1983 alleging 
that practices of the Pennsylvania Depart- 
ment of Corrections (DOC) caused the 
disclosure of his medical information in 
violation of his right to medical privacy 
under the Fourteenth Amendment and the 
Pennsylvania Confidentiality of HIV-Re- 
lated Information Act, 35 PS. § 7601, et 
seq. The district court granted the DOC 
medical personnel defendants’ motion for 
summary judgment on the grounds that 
state prisoners have no federal constitu- 
tional right to medical information privacy. 
Doe appealed. 

The practices Doe complained of in- 
cluded medical staff informing escorting 
guards of his HIV status when he went 
for sick call appointments, medical staff 


keeping the examining room door open 
during physician appointments so that 
guards and prisoners could hear what 
transpired therein, and nurses announc- 
ing his medication loudly so that others 
could infer his HIV status. Prior to filing 
suit, Doe filed administrative grievances 
regarding these practices to no avail. Doe 
alleged that the practices made him re- 
luctant to discuss embarrassing aspects 
of his medical condition and symptoms 
with doctors, subjected him to psycho- 
logical harassment and humiliation, and 
ultimately caused him to discontinue 
treatment. Doe requested declaratory and 
injunctive relief, and nominal, compen- 
satory, and punitive damages. 

The Third Circuit noted that Doe 
had informed them that, while this suit 
was pending, his criminal case was re- 
versed and he was acquitted upon retrial. 
This caused the requests for declaratory 
and injunctive relief to become moot be- 
cause Doe was no longer subjected to 
the practices he complained of and there- 
fore had no standing to challenge them. 

The Third Circuit strongly disagreed 
with the district court’s conclusion that 


prisoners had no federal right to medical 
information privacy. Noting that, like all 
other constitutional rights not inconsis- 
tent with their status as prisoners or with 
legitimate penological objectives, the right 
to privacy set forth in Whalen v. Roe, 429 
U.S. 589 (1977) is retained by prisoners 
despite their incarceration, the Third Cir- 
cuit joined the Second Circuit in holding 
that prisoners do have a federal constitu- 
tional right to medical information privacy. 
However, the Third Circuit also held that 
a prisoner’s federal constitutional right 
to medical information privacy was not 
clearly established by previous law. 

Therefore, the Third Circuit affirmed 
the district court’s granting of summary 
judgment based upon qualified immunity 
for the claims requesting damages and 
upheld the district court’s dismissal of the 
suit. Readers should note that this case 
clearly establishes a prisoner’s federal 
constitutional right to medical informa- 
tion privacy in the Third Circuit, 
eliminating the defense of qualified im- 
munity on this issue in future Third 
Circuit cases. See: Doe v. Delie, 257 F.3d 
309 (3rd Cir. 2001). H 
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Alaska Prison Design Case 
Settles for $1 Million 


I n August, 200 1 , the state of Alaska 
settled a lawsuit involving faulty 
prison design which resulted in serious 
inj ury to a prisoner for $ 1 ,000,000. In Feb- 
ruary, 1994, Carry Johnson was returning 
to his cell at the Ketchikan Correctional 
Center in Alaska. When he reached the 
top of the stairs, another prisoner opened 
a cell door which hit Johnson and 
knocked him off the landing and down 
the stairs where he was found uncon- 
scious. Johnson was denied medical 
attention until family members saw him 
and demanded that he receive medical 
care. Johnson suffered serious, perma- 
nent injury to his spinal column and was 
later diagnosed with cauda equina syn- 
drome. As a result, Johnson has no 
control over his bowel and bladder func- 
tions and is impotent. 

Johnson fded suit in state court ar- 
guing that among other things, the jail 
was negligently designed because it did 
not meet state codes for landing and 
stairwell design. Had those state codes 
been followed then arguably he woidd 
not have been injured because there 


would have been sufficient room for the 
cell door to open without striking any 
people on the landing outside the cell. A 
jury agreed with Johnson and awarded 
him $2,400,000. The state appealed and 
the supreme court of Alaska reversed in 
part on a jury instruction issue. The court 
upheld that portion of the jury verdict 
pertaining to causation and calculation 
of damages. The reversal was to deter- 
mine if the state was negligent in building 
and designing the prison. See: State of 
Alaska v. Johnson, 2 P.3d 56 (Alaska, 
2000). [PLN, Nov. 2001]. 

On remand the state settled the 
case for $1,000,000. Plaintiffs who are 
injured in “slip and fall” cases in pris- 
ons should research and consider 
negligent prison design theories of li- 
ability. Johnson was represented by 
Anchorage lawyers Marcus Clapp and 
Thomas Van Flien of the law firm Clapp, 
Peterson, Stowers. See: Johnson v. 
State of Alaska. | 

Additional Source: National Jury Verdict 
Review & Analysis 
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Dismissal of Legal Mail and Retaliation Claims Reversed 

by Matthew T. Clarke 


T he Court of Appeals for the 
Eighth Circuit has reversed the 
district court’s dismissal of claims that 
prison officials violated a prisoner’s right 
of access to courts and retaliated against 
him for litigating against them. 

William R. Cody, a South Dakota 
state prisoner, filed suit in federal court 
under 42 U.S.C. § 1983 alleging that prison 
officials read and photocopied his privi- 
leged legal mail outside of his presence 
and without his permission, thus violat- 
ing his Sixth Amendment right of access 
to courts. Cody also alleged that prison 
officials retaliated against him for his liti- 
gation by delaying his attorney visits, 
filing false disciplinary charges against 
him, punishing him more harshly than 
other prisoners for rule violations, pro- 
viding defamatory information on him to 
a news reporter who broadcast the infor- 
mation, and subjecting him to deplorable 
conditions of confinement. The defen- 
dants filed a motion for summary 
judgment which the district court 
granted, dismissing the suit. Cody ap- 
pealed. 

The Eighth Circuit held that the dis- 
trict court erred in holding that Cody had 
failed to allege an injury caused by the 
unauthorized reading and photocopying 
of his legal mail and legal documents. “In 
his amended complaint, Cody does allege 
that he has been injured. He asserts that 
defendants have obtained an unfair ad- 
vantage in defending themselves against 
claims of constitutional denials by read- 
ing his legal papers.” 

Importantly, Cody alleged that the 
papers included his basic strategy on how 
to prosecute the lawsuits. Thus, the 
Eighth Circuit concluded that Cody had 
shown sufficient injury. 

The prisoner’s right of access to 
courts must be balanced against the 
prison’s legitimate interests. “In this case, 
however, the prison officials and employ- 
ees offered no evidence of any 
penological interest to justify the intru- 
sion into Cody’s private legal papers.” 
The Eighth Circuit held that Cody cre- 
ated a genuine issue of material fact that 
his legal papers were searched and read 
and that he suffered actual injury as a 
result. Thus, he sufficiently stated a claim 
for infringement of his right of access to 


courts and summary judgment should not 
have been granted against him on that 
claim. 

Cody also claimed that he had been 
retaliated against for his litigation. The 
district court stated that Cody did not 
provide specific examples as to the filing 
of false rule violations reports or dispar- 
ate treatment and that he could not prevail 
on his rule violations claims because he 
had been found guilty. However, the 
Eighth Circuit disagreed with the district 
court, holding that retaliation against a 
prisoner for exercising his constitutional 
rights is actionable even if the conduct 
would have been proper if motivated by 
a different reason. “Indeed, the retalia- 
tory conduct does not itself need to be a 
constitutional violation in order to be ac- 


O n October 17, 2001, the Wash- 
ington Department of Correc- 
tions (DOC) agreed to settle a suit filed 
against it pursuant to Washington’s Pub- 
lic Disclosure Act (PDA) for $2,306.22. 
The PDA, like its federal counterpart 
the Freedom of Information Act, re- 
quires all state agencies to disclose 
documents requested by any person 
making a records request within five 
business days, unless the records are 
exempt from disclosure under the stat- 
ute. See RCW 42. 1 7.320. If an agency 
fails to comply with the PDA, the record 
requestor may file suit in superior court 
to obtain the documents requested and 
a statutory penalty of between $5.00 
and $100.00 per day for each day the 
records were withheld. See RCW 
42. 17.340(4). The record requestor may 
also recover his or her litigation ex- 
penses and attorney’s fees. 

On December 3, 2000, Brandt 
Sappenfield, a prisoner at the Airway 
Heights Corrections Center, near Spo- 
kane, Washington, mailed a letter to Kay 
Wilson-Kirby requesting copies of four 
certificates of discharge stemming from 
prior felony convictions. Ms. Wilson- 
Kirby is the DOC’s Public Disclosure 
Officer and is responsible for overseeing 
all PDA records requests. 


tionable. The violation lies in the intent 
to impede access to the courts.” In this 
case, Cody recited numerous allegedly 
retaliatory incidents and even noted one 
in which a prison employee told him that 
he had been transferred to a mental health 
unit as punishment for his litigation. 
Thus, Cody’s allegations created a genu- 
ine issue of material fact as to whether 
the defendants retaliated against him and 
summary judgment on that issue should 
not have been granted. 

The Eighth Circuit reversed the sum- 
mary judgment on the issue of retaliation 
and denial of access to courts and af- 
firmed the summary judgment on all other 
issues, returning the case to district court 
for further proceedings. See: Codyv. We- 
ber, 256 F.3d 764 (8th Cir. 2001). ■ 


More than a month later, on January 
4, 2001, Ms. Wilson-Kirby responded to 
Mr. Sappenfield’s PDA request by for- 
warding it to Correctional Records 
Manager Shelly Helper for further action 
within seven business days. Despite sev- 
eral follow-up letters from Mr. Sappenfield, 
neither Ms. Wilson-Kirby nor Ms. Helper 
ever disclosed the documents requested, 
or claimed that they were exempt from dis- 
closure under the PDA. 

On May 31, 2001, Mr. Sappenfield 
filed suit in the Thurston County Supe- 
rior Court, seeking disclosure of the 
documents requested, as well as a statu- 
tory penalty for the DOC’s failure to 
comply with the PDA and his litigation 
expenses. After service of the complaint, 
the defendants’ attorney, Assistant At- 
torney General Michael G. Ballnik, 
promptly disclosed the four documents 
requested. By the time Mr. Sappenfield 
received the documents, approximately 
211 days had elapsed since his initial PDA 
request was received by the DOC, expos- 
ing the agency to a substantial statutory 
penalty. Ultimately, the DOC agreed to 
settle the suit for $2,306.22. Mr. 
Sappenfield was not represented by coun- 
sel. See: Sappenfield v. Wilson-Kirby, et 
al,, Thurston Co. Cause No. 01-2-00977-7 
(Oct. 17,2001). ■ 


Washington DOC Pays $2,306.22 in 
Prisoner PDA Suit 
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Furniture Makers Challenge UNICOR 

by Gary Hunter 


T he Coalition for Government 
Procurement filed suit against 
the Federal Prison Industries alleging 
nine violations of the Administrative Pro- 
cedures Act between 1991 and 1995. 
Legislation on this topic had been pend- 
ing for several years. On August 1 8, 2001 
the U.S. District Court for the Western 
District of Michigan heard the case in 
which the Coalition accused FP1 of ille- 
gal production expansion, illegally 
practicing “pass through” sales, and il- 
legally forcing private sector businesses 
to purchase FPI furniture. Both sides filed 
motions for summary judgment. The 
Court granted summary judgment on all 
nine counts in favor of FPI, also known 
as UNICOR. 

FPI, established in 1934, is a gov- 
ernment corporation that provides 
work programs for federal prisoners. 
The Coalition consists of about 300 
businesses which are in some way af- 
fected by FPI. Most manufacture 
furniture. Under 18 USC § 4122, FPI is 
prohibited from any significant prod- 
uct expansion without first getting 
approval from the FPI Board. Then it is 
required to produce a written analysis 
on the effect expansion will have on 
outside industry, make their proposal 
known to private vendors, and invite 
those vendor’s comments. 

FPI is faced with three primary con- 
cerns. 1) They must employ the greatest 
number of prisoners possible; 2) they 
must maintain a diversity of jobs; and 3) 
they must minimize competition with free- 
world businesses. 

To achieve this the Board uses a 
two-tier structure to determine whether 
or not an increase in production is sig- 
nificant. Tier one says that a “Specific 
product will be produced at a new fac- 
tory and not offset by a corresponding 
reduction in production at another lo- 
cation.” 

Tier two holds that a “Specific 
product will be produced at an exist- 
ing factory or factories, and will be 
accompanied by at least a 10% increase 
in capacity resulting from expanding 
any of the following three inputs of 
production: a) plant size, b) equipment 
capacity,, c) inmate employment.” 


Meeting only one of the two criteria 
does not satisfy the condition for sig- 
nificant expansion. Additionally, meeting 
both the conditions only required FPI to 
analyze the market share. 

The first seven claims brought by 
the Coalition challenge various aspects 
of expanded production by FPI. The 
Coalition contended that FPI illegally 
expanded production without approval 
by the Board. They said that the sub- 
sequent retroactive approval of 
expansion by the Board was illegal. 
They maintained that FPI’s expanded 
production of goods adversely affected 
their own businesses. 

Charge number eight by the Coali- 
tion alleged that the FPI misused its 
authority in the use of “pass-through” 
sales. “Pass-through” sales occur when 
FPI, unable to fill contract production, 
purchases merchandise from outside 
vendors and resells it to government 
agencies. The Coalition accuses FPI 
of "laundering Federal procurement 
contracts to its private sector partners.” 
The ninth charge brought by the Coali- 
tion accused FPI of forcing government 
agencies to buy FPI-acquired merchan- 
dise. 

On the subject of expansion, the 
defendants argued that the two produc- 
tion expansions in question were within 
legal limits and were subsequently ap- 
proved by the Board. The Court agreed 
with this assessment. They held that 
the retroactive approval by the Board 
was legal and that the plaintiff’s had 
ample opportunity to voice their con- 
cerns at the Board meetings. 

The Court also held that under 
18 U.S.C. § 4122(a) FPI had a wide 
latitude of discretion. It reasoned 
that the difficulty of juggling prisoner 
employment, diversity of industry, 
and minimal competition with outside 
service was a formidable task that re- 
quired a great deal of flexibility. 
Therefore, on the subject of “pass 
through” sales and forced purchases 
by government agencies, FPI fell well 
within the parameters of 18 USC 4122. 
Coalition for Gov. Procurement v. 
Federal Prison Industries , 154 
F.Supp.2d 1140 (W.D. Mich. 2001). ■ 
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California’s “Son of Sam” Law Held Unconstitutional 

by John E. Dannenberg 


T he California Supreme Court 
overturned the state law confis- 
cating a convicted felon’s profits derived 
from any form of expressive material that 
recounted the exploits connected with 
his/her conviction. Following the U.S. 
Supreme Court decision in Simon & 
Schuster, Inc. v. Members of N. Y. State 
Crime Victims Bd., 502 US 105 (1991), the 
California Supreme Court found the law 
over-inclusive to justify its purported 
purpose. Whereas the law’s alleged pur- 
pose was to require felons to turn over 
such profits to their victims, its actual ef- 
fect was to suppress the felons’ free 
expression, irrespective of the benefits 
flowing to their victims. However, this law 
was not cognizable as having a legitimate 
governmental purpose because seizing 
only those assets of a felon derived from 
such literary expression, absent similarly 
attaching other assets of those same fel- 
ons, necessarily had the effect of violating 
the First Amendment and the California 
Constitution. 

In 1998, Frank Sinatra, Jr., son of the 
late singer, filed a complaint in Los Ange- 
les Superior Court against Barry Keenan, 
Joseph Amsler, John Irwin, Peter Gilstrap, 
Columbia Pictures, Inc. and New Times, 
Inc., alleging that the profits from their 
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article and movie Snatching Sinatra, sto- 
ries based upon the 1963 kidnapping/ 
ransom of Sinatra by Keenan and Amsler, 
should go to the state victims’ trust fund 
and not to the kidnappers. 

At the heart of the complaint was 
California’s version of New York’s “Son 
of Sam” law, designed to ensure that vic- 
tims - not the perpetrators - should be the 
sole beneficiaries of pro fits derived from 
any sort of expressive materials devolv- 
ing from the crime. Codified at CA Civil 
Code §2225(b)(l), the law speaks to “pro- 
ceeds” received by the felon (or agent) 
from the sale or transfer of any books, 
films, magazine or newspaper articles, 
video or sound recordings, or radio, TV 
or live presentations, the value of which 
is enhanced by the notoriety gained from 
the felony conviction. Because the instant 
complaint was limited only to “expressive 
materials” such as the story of the crime, 
the court did not consider the 
related statute at §2225(b)(2) dealing with 
memorabilia, property, “things” or 
“rights” sold - where the values were en- 
hanced by their felony-related notoriety. 

The core of the defense to the com- 
plaint was a constitutional claim to such 
expressive rights, protected under the 
First Amendment (and California 

Son Of Sam II Law 

I n a legislative move designed to 
circumvent a recent California Su- 
preme Court ruling holding that 
California’s “Son of Sam” law (which pro- 
hibited felons from profiting from their 
crime stories) was unconstitutional. Sen- 
ate Bill 1 887 was passed and signed into 
law effective September 17, 2002. 

The court had held in Keenan v. Su- 
perior Ct.,21 Cal. 4 th 4 1 3 (Cal. 2002) [see 
above] that the earlier “Son of Sam” law 
violated the First Amendment because its 
unmistakable effect was to suppress free 
speech. 

The new law, amending §340.3 of the 
California Code of Civil Procedure, was 
described by Governor Davis as “an in- 
genious way of getting the same result.” 
It permits felons to write about their 
crimes, but extends the time period for 
victims to sue them to ten years after the 
prisoner is discharged from parole. 


Constitution Art. 1, §2(a)). Noting that the 
purpose of the statute focused only on a 
felon profiting from his expressive cre- 
ations, and not on compensating victims 
from other assets he might have, the court 
found that the incontrovertible objective 
of the statute was to suppress such free 
expression, not to repair victims’ losses. 

Such suppression of expression is 
at the heart of the First Amendment, and 
could not survive as a constitutionally 
valid governmental objective, the court 
ruled. In her concurring opinion. Justice 
Kennard observed that a law could be 
properly drafted to take the “profit” out 
of a crime, if the state ordered felons to 
repay their victims out of any and all as- 
sets, not just crime-related literary ones. 
The focus of such a law would not of- 
fend the First Amendment because it 
would be a legitimate governmental ob- 
jective of compensating victims and not 
a directed suppression of creative expres- 
sion. 

Accordingly, the California Supreme 
Court reversed the contrary opinion of 
the California Court of Appeal below. See: 
Keenan v. Superior Court of Los Ange- 
les County (Sinatra), 27 Cal. 4th 413 (Cal. 
2002), 40P.3d718. ■ 


Enacted in California 

In Keenan, the celebrated kidnapper 
of Frank Sinatra, Jr. was permitted to re- 
ceive hundreds of thousands of dollars 
from the sale of the movie rights to his 
crime story. Keenan’s attorney, Stephen 
F. Rohde, agreed with Sinatra’s attorney 
that the new extension of the statute of 
limitations “lacks the true import of a vic- 
tims’ rights statute,” because “you can’t 
get the funds before they are paid to the 
criminal and by the time you get a judg- 
ment, the money won’t be there 
anymore.” The law does not affect 
Keenan. 

On October 7, 2002, the US Supreme 
Court denied Sinatra’s petition for certio- 
rari in Keenan, giving Keenan the green 
light to collect his movie rights payments. 
See: Sinatra v. Keenan, USSC No. 01-1730 
( 2002 ). ■ 
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Washington Sex Offender 
Community Placement Dilemma 

by Roger Smith 


W hen “high-risk” sex offenders 
are released from Washington 
State prisons their pictures, names, ad- 
dresses, and offenses are broadcast on 
the local news. Armed with that informa- 
tion, angry neighbors often drive them 
from the communities they’re released to. 
With no one willing to hire them and no 
place to live, those offenders end up des- 
titute and homeless - the very situation 
in which they are most likely to re-offend. 

Since February 2000, the state De- 
partment of Corrections (DOC) has tried 
to remedy the problem by housing sex 
offenders with no other options in ho- 
tels. Their identity and location is not 
publicized. Of the 279 men so accommo- 
dated, none has been convicted of 
another sex offense. 

According to Scott Lee, a Seattle 
area community corrections officer, most 
repeat sex offenses are committed by 
people who are homeless and unsuper- 
vised. Lee routinely checks an those 
living in hotels in the Seattle area to en- 
sure that they are complying with curfews 
and other release requirements. “It’s bet- 
ter to have them in a place where we 
know they’re at,” said Lee. 

Victoria Roberts, a DOC Community 
Protection Unit administrator, also be- 
lieves placing such offenders in hotels 
reduces the likelihood of re-offense. By 
allowing them to be homeless and desti- 
tute, “you’re creating the next victim pool 
by not managing their placement.” 

Even so, Representative Ida 
Ballasiotes, of Mercer Island, is dissatis- 
fied with the policy. She believes hotel 
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owners should be required to tell poten- 
tial guests about any offenders living 
there. 

Ballasiotes has pushed for stiffer 
criminal punishment since her daughter 
was killed by a work release prisoner in 
1988. She was involved in legislation pro- 
viding life sentences for those committing 
a second sex offense, and is a strong sup- 
porter of the Special Commitment Center 
(SCC) on McNeil Island near Steilacoom, 
Washington. Some repeat sex offenders 
are civilly committed to the SCC, where 
most will spend the rest of their lives. 

Ballasiotes recently learned from a 
reporter that sex offenders were being 
housed in hotels and promptly called the 
DOC to complain. She finds it “absolutely 
inexcusable” that these offenders are al- 
lowed to live in hotels without potential 
guests being told they’re there. “Since 
when do we care more about level 3 [high 
risk] sex offenders than we do potential 
victims?” she asked. 

Unfortunately, Ballasiotes’ pro- 
posal will create the very danger she 
purportedly hopes to reduce. Hotel 
owners will certainly refuse to rent to 
those offenders before they will lose 
business by telling other guests they 
live there. Those offenders will then be 
homeless, which Roberts says will “cre- 
ate the next victim pool,” and Lee says 
will leave then unsupervised and more 
likely to re-offend. 

Just what should be done with sex 
offenders after serving their prison sen- 
tences is difficult to say. What should not 
be done, however, is less complicated. If 
forcing then into homeless destitution 
dramatically increases the likelihood that 
they will re-offend, then that obviously is 
what should not be done. 

Fortunately for society and prison- 
ers alike, Ballasiotes has announced her 
retirement this year from Washington 
politics. Without her vendetta-based 
myopia, state government may at last be 
able to find actual solutions to the very 
real problems of how and where to place 
sex offenders after their release from 
prison. | 

Source: Seattle Times 
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Florida Prisoner Sues for Contracting HIV 


F lorida prisoner Richard James 
Randles filed simultaneous state 
and federal lawsuits alleging guard B.D. 
Hester ordered him, on three separate oc- 
casions, to clean up blood from other 
prisoners who had accidentally wounded 
themselves or attempted suicide at the 
Zephyrhills Correctional Institution me- 
dial/psychiatric ward. Randles requested 
to use the blood-spill kits containing full 
body protective clothing. Hester refused 
the request, and only provided Randles a 
pair of plastic or latex gloves to wear while 
cleaning up the blood spills. Randles 
claimed that prior to the incidents he 
tested negative for HIV and that a nurse 
could verify the cuts he had on his hands 
during the clean ups. After being exposed 
to HIV contaminated blood during the 
clean ups, Randles tested HIV positive. 

The state tort action alleged that 
Hester’s negligence was the cause of 
Randles’ illness. The state moved for dis- 
missal on sovereign immunity stating that 
Hester’s actions were criminal misconduct 
and the state could not be held liable. The 
Florida Second District Court of Appeal 
held that under Section 768.28(9)(a), 
Florida Statutes, the complaint could only 
be dismissed if it alleged the acts were 
taken by the employee (1) while acting 
outside the scope of his employment; (2) 
in bad faith; (3) with malicious purpose; 
or (4) in a manner exhibiting wanton and 
willful disregard of human rights, safety, 
or property, it concluded that the com- 
plaint contained none of these allegations, 
and reversed and remanded the trial 
court’s grant of dismissal for further pro- 
ceedings. See: Randles v. Moore, 780 So. 
2d 158 (Fla. 2dDCA2001). 

The federal civil rights action alleged 
cruel and unusual punishment, and 
Hester moved for dismissal. In doing so, 
Hester said that he “assumed all body 
fluids were dangerous just automatically 
since Hepatitis B and HIV began getting 
some publicity.” In his deposition, Hester 
stated that he would personally never 
clean up blood spills as Randles described 
without the use of full protective gear is- 
sued and required by the Florida 
Department ofCorrections (FDOC), Blood 
Borne Exposure Control Plan (BECP), 
which is the policy for large blood spills. 
However, Hester required Randles to 


by David M. Reutter 

clean up the massive blood spills with 
nothing more than latex gloves. Accord- 
ing to Randles, the gloves were torn on 
one of the three clean-ups. 

The District Court held that an 
Eighth Amendment violation is clearly 
established in intentionally exposing a 
prisoner to serious diseases. The court 
found that Hester’s actions exposed 
Randles to unsafe prison conditions, 
and he was deliberately indifferent to 
Randles’ serious medical needs by that 
exposure. Hester also exceeded the 
scope of his discretionary authority 
when he violated FDOC written poli- 
cies, violated state law, and in essence, 
violated the constitutional protections 
against cruel and unusual punishment. 
The court denied the motion to dismiss. 

Hester sought reconsideration on 
the basis that the court improperly con- 


A NewYorkFederalDistrictCourt 
zVlias denied summary judgment 
on claims that a prisoner’s First Amend- 
ment right to free exercise of religion was 
violated by heightened restrictions in 
medical isolation and a denial of a veg- 
etarian diet. 

As a form of protective custody, 
Lawrence Davis refused to give a blood 
sample “in order to avoid being put in the 
dangerous environment of the general 
population.” Davis claimed his refusal 
was based on religious grounds while 
also admitting it was for his own protec- 
tion. Davis was then restricted to a 
medical isolation unit for two weeks where 
he was subjected to 24-hour lockup, 
phone restrictions, and limited showers. 
He was also denied a vegetarian diet. 

Davis filed a §1983 action against 
former Corrections Commissioner Bernard 
Kerik, several “John Doe” defendants, 
and the City of New York. Davis claimed 
his free exercise rights were violated by 
his medical isolation when his refusal was 
based on religious grounds and the 
guards’ failure to provide a vegetarian diet 
required by his religion. The defendant 
filed for summary judgment. 

The Court found that the medical iso- 
lation per se was constitutional since it 


sidered the BECP and his deposition. 
The court held that under Fed.R.Evid. 
201 it can take judicial notice of any 
public records that are capable of ac- 
curate and ready determination. 

The court found that the BECP 
is such a public record and took sua 
sponte judicial notice. Additionally, 
Hester had ample notice and oppor- 
tunity to challenge consideration of 
the BECP after Randles filed it in op- 
position to the motion to dismiss, but 
failed to do so. The court did not 
heavily rely on Hester’s deposition, 
and the complaint contained ad- 
equate allegations to show deliberate 
indifference. 

Both of Rundle’s lawsuits are 
pending for further disposition and a 
final ruling on the merits. Both federal 
rulings are unpublished. | 


was brief and reasonably related to the 
City’s legitimate interest in controlling the 
spread of communicable diseases within 
prisons. Thus Davis had no protected 
right to be free from medical isolation, 
even when his refusal to give blood was 
on religious grounds, but he did have a 
protected right to be free from heightened 
restrictions when they are not “rationally 
related” to legitimate governmental inter- 
ests or there existed better alternatives. 

The Court also found that while 
Davis gave conflicting testimony regard- 
ing whether the vegetarian diet was 
religiously mandated, “conflicting testi- 
mony does not render the issue 
undisputed” for summary judgment pur- 
poses. 

The Court noted that while the City 
claimed Davis presented no evidence 
supporting his claim, the City “failed to 
deny a material allegation, the accuracy 
of which is within the City’s knowledge,” 
which “permits the inference that the City 
has not denied the allegation because it 
cannot truthfully do so.” This, of course, 
leaves material facts in dispute that pre- 
cludes summary judgment. Note that this 
is not a ruling on the merits. See: Davis v. 
City of New York, 142 F.Supp.2d 461 
(S.D.N.Y. 2001). H 


Summary Judgment Denied 
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Texas Cannot Use Enhancement to Deny 
Mandatory Supervision 


T he Court of Criminal Appeals of 
Texas has held that the fact that 
a felony has been enhanced to a higher 
degree felony cannot be used to deny a 
prisoner mandatory supervision release 
(MSR). 

Nathaniel Elbert Coleman, a Texas 
state prisoner, was convicted of drug 
possession and retaliation, enhanced by 
a prior felony conviction for second de- 
gree aggravated assault, and sentenced 
to ten years in prison. Coleman filed a 
petition for a writ of habeas corpus un- 
der Article 1 1 .07, Texas Code of Criminal 
Procedure, after prison officials informed 
him that he was not eligible for MSR. The 
district court entered findings showing 
that Coleman’s 1987 conviction for sec- 


A federal district court in New 
York has denied prison officials’ 
motion to dismiss a prisoner’s complaint 
alleging denial of medical treatment of his 
ruptured Achilles tendon. While play- 
ing basketball on May 3, 1997 at 
Sing-Sing Correctional Facility, prisoner 
Saufuddin Abdul-Samad injured his 
ankle, was examined by a nurse, who is- 
sued temporary medical passes for a 
cane, shower, a medical keep lock, and 
in-cell passes. Two days later, a doctor 
diagnosed Abdul-Samad with a bruised 
tendon. 

After the medical passes expired, 
Abdul-Samad continued complaining to 
medical staff that his ankle still hurt and 
requested to see a specialist. When de- 
nied, Abdul-Samad filed grievances 
alleging insufficient medical treatment. 
Two officials responded separately to the 
grievance. Defendant Mr. Colon replied 
he would assure Abdul-Samad was seen 
by a Doctor Halka for new medical passes, 
and Superintendent Mr. Grienier replied 
he would ensure that Doctor Maw re-ex- 
amined Abdul-Samad’s condition. 
Neither occurred. 

On July 2, 1 997 Abdul-Samad slipped 
on a staircase while working in the prison 
cafeteria, re-injuring his ankle. A nurse, 
Ms. Figueroa, did not examine him or re- 


ond-degree aggravated assault was ac- 
tually a third degree felony because the 
victim was not a peace officer or jailer. 
The Court of Criminal Appeals held that 
“the punishment range of that conviction 
had been enhanced to that for a second 
degree felony, but the enhancement did 
not change the classification of the of- 
fense itself from that of a third degree 
felony.” Because, when the primary of- 
fenses were committed, in 1998, only first 
and second degree felony aggravated 
assaults were classified as ineligible for 
MSR, the Court granted relief and ordered 
the Texas Department of Criminal Justice 
to classify Coleman as eligible for MSR. 
See: Ex Parte Coleman, 59 S.W.3d 676 
(Tex.Crim.App. 2002). | 


view his file, and sent him to his cell. Six 
days later, Abdul-Samad’s Achilles ten- 
don collapsed while walking up a 
staircase. Figueroa stated Abdul-Samad 
was faking injury, and refused his request 
for a less stringent work assignment after 
an x-ray revealed no abnormalities, Abdul- 
Samad sent several letters detailing his 
injuries and inadequate medical treatment, 
of those, copies were sent to Superinten- 
dent Grienier and Nurse Administrator 
K.A. Grienier. Neither took action upon 
the complaint. 

In May 1998, Abdul-Samad was 
transferred to Greenwood Correction Fa- 
cility, and requested treatment. Fie was 
diagnosed and treated for “progressive 
atrophy stemming from a ruptured left 
Achilles tendon suffered in the preced- 
ing year.” 

The court held that a jury could find 
Abdul-Samad’s condition to be a serious 
injury, and the Sing-Sing medical staff in- 
different to that condition. The court 
denied qualified immunity to Superinten- 
dent Grienier, for he could not hide behind 
medical personnel in light of his knowl- 
edge and actions toward Abdul-Samad. 
The case was set for pre-trial hearing and 
the motion to dismiss denied. See: Abdul- 
Samad v. Grienier, 158 F. Supp. 2d 307 
(S.D.N.Y. 2001). | 
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California: On April 1, 2002, 30 
prisoners at the Pelican Bay State 
Prison were involved in a riot. Eight 
Asian and Native American prisoners 
attacked 20 white prisoners. One pris- 
oner suffered a superficial stab wound 
and other participants received minor 
injuries. The riot was halted by guards 
using pepper spray and tear gas. The 
prison was locked down for eight days 
after the incident. 

California: On June 21, 2002, a Riv- 
erside jury convicted Russell McAllister 
of threatening to kill Riverside Supervis- 
ing Deputy District Attorney John Davis. 
Davis had previously prosecuted 
McAllister for attempted murder, robbery 
and other charges to which he pleaded 
guilty and was sentenced to 16-1/2 years 
in prison. Once in prison at the Centinela 
State Prison in Imperial, McAllister de- 
cided he got a bad deal and began writing 
Davis, threatening to kill him. The con- 
viction was McAllister’s third strike 
offense. 

California: The Jailhouse Inn is a 
bed and breakfast housed in the former 
Sierra Madre jail, and was used as a jail 
for 50 years before closing. The Inn is 
owned by former California deputy at- 
torney general Noreen Berra, now in 
private practice in the city. The old jail 
was originally Berra’s office until she 
needed more space and decided to con- 
vert it into a one guest room, $120 a 
night inn. Berra says many of the “in- 
mates” are lawyers. “It’s a crime not to 
come here,” Berra says. 

District of Columbia: An investiga- 
tion by NASA’s Inspector General 
concluded that for years the Agency has 
been defrauded by employees and con- 
tractors alike for millions of dollars. One 
case involved a NASA contract employee 
who pleaded guilty to accepting $27,000 
worth of collect calls from prisoners at 
work, which her company then billed to 
the Hubble Telescope program. 

Florida: In August, 2002, the 
Florida Department of Corrections re- 
turned money to 41 prisoners whose 
money was erroneously taken by the 
DOC. Starting in January, 2000, a com- 
puter error at the Florida State Prison 
in Starke, Union Correctional Institu- 
tion in Raiford and Martin Correctional 
Institution in Indiantown, resulted in 
186 prisoners having hundreds of thou- 
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sands of dollars placed on their trust 
accounts where it was swiftly spent on 
commissary items. The error came to 
light when 41 prisoners whose money 
was wrongly taken from them com- 
plained. Prison officials claimed the 
error occurred “due to a radio frequency 
malfunction.” The state is in the pro- 
cess of recouping the money it wrongly 
gave the 186 prisoners, many of whom 
are on death row. To date, they have 
recouped $20,000. 

Florida: On April 5, 2002, four Semi- 
nole county jail workers were 
reprimanded for mistakenly releasing 
Gilberto Roman on February 14, 2002. 
Roman was awaiting trial on charges of 
trying to kill his wife. The employees’ 
administrative services chief Penny 
Fleming, intake release clerk Valerie Cam- 
bridge, quality control supervisor Kelly 
Scheiderer, sergeant Mark Nelson and 
Lieutenant Mark Metts, all received rep- 
rimands. Roman was released due to 
incorrect data entry in the jail computer. 

Florida: On July 17, 2002,Deritha 
Barth, a former guard at the Cypress 
Creek Academy, a maximum security 
juvenile prison, was sentenced to four 
years probation after pleading guilty 
to having sex with three juvenile pris- 
oners. Barth was originally discovered 
kneeling on a prisoner’s bed with the 
prisoner behind her, apparently en- 
gaged in sexual intercourse. At her 
sentencing, Citrus County circuit court 
judge Ric Howard asked Barth: “What 
were you thinking? Were you thinking 
[the prisoners] weren’t going to run 
their mouths about their sexual goings 
on with you? They must have been lin- 
ing up in South Florida when they 
heard about you.” The prison is run by 
Correctional Services Corporation, a 
private for profit company. 

Georgia: In June, 2002, seven jail 
guards at the Dougherty county jail in 
Albany resigned or were fired for hav- 
ing sex with each other while on duty. 
The guards are: Stanley Washington, 
Eddie Anderson, Earl Gilbert, Lillie 
Green, Avis Jones and Luis Perez. 

Japan: In September, 2002, commu- 
nist law maker Satoshi Inoue held a 
hearing in the nation’s parliament over 
special meals provided to the 20 Ameri- 
can military prisoners convicted of 
crimes in Japan. They are held in the 
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Yokosuka Prison near Tokyo. The U.S. 
military provides the prisoners’ meals 
which include steaks, potatoes and 
cake, while Japanese prisoners are fed 
rice, boiled fish and miso soup. The 
American prisoners receive around 
twice the caloric intake as Japanese 
prisoners. “It’s unfair. All inmates 
should get fed the same food and the 
same portions,” Inoue said. A Justice 
Ministry spokesman agreed saying 
special meals should be eliminated. A 
prison spokesman commented, “I’ve 
seen what the Americans eat. I prefer 
the Japanese food. It looks much 
tastier.” He also said the food was not 
so much better as culturally different. 
In 1997 another communist legislator, 
Yasuo Ogata had complained that 
American prisoners had 10 PM curfews, 
heated cells and daily showers while 
Japanese prisoners received two 
weekly baths, had a 9 PM curfew and 
slept in cold, dank cells. Prison officials 
responded by revoking the privileges 
of the American prisoners so everyone 
was treated equally bad. 

Morocco: On November 1, 2002, a 
fire swept through the Sidi Moussa 
Prison in El Jadida and killed at least 49 
prisoners and injured 90 prisoners and 
two guards. Most of the deaths and 
injuries were caused by smoke inhala- 
tion and asphyxiation but many of the 
victims were also trampled as prison- 
ers tried to flee the flames. Prison 
officials said the cause of the fire is 
unknown but suspect electrical wiring 
may have caused the fire. Built in 1994 
to house 1,000 prisoners, the prison 
housed 1,313 on the day of the fire. 

New York: On July 1, 2002, five 
guards at the Onondaga county jail in 
Syracuse were disciplined for 
horseplaying with each other. Lieuten- 
ant Walter Rys was demoted to sergeant, 
and sergeants James Barrella, Timothy 
Quinn and Francis Walker were demoted 
to deputy. Deputy Alan Griffo acciden- 
tally broke a ceiling sprinkler with a mop 
handle on May 25, 2002. When prison- 
ers break sprinklers they are attacked by 
guards, apparently as a matter of policy. 
Rys decided that Griffo should be treated 
like a prisoner and accordingly Griffo 
was tackled, forcibly placed face down 
on the floor, handcuffed and placed in 
an “emergency restraint belt.” Griffo 
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suffered an undisclosed injury as a re- 
sult. Another guard videotaped the 
incident. Sheriff Kevin Walsh said 
such behavior by jail employees was 
unacceptable. 

North Carolina: On June 19,2002, 
Northampton county jail guard Keith 
Williams was fired and criminally 
charged with accepting a $20,000 bribe 
to allow prisoner Darnell Mason, 34, 
to escape from custody. Mason, a 
former Gaston police officer serving a 
12 month jail sentence for extortion, 
gave Williams a $20,000 check to allow 
him to escape. On June 18, Williams 
had escorted Mason to a local hospi- 
tal for treatment and Mason duly 
escaped when Williams released him. 
Williams filed a false report claiming 
three men in dark suits had forced him 
to release mason at gunpoint, in an 
ironic note, the $20,000 bribe check 
bounced. 

Ohio: On July 30, 2002, 12 prison- 
ers were moved from the North Coast 
Correctional Treatment Facility in 
Grafton, which is operated by the Utah 
based, for profit company Management 
Training Corporation, to a state run 


prison for refusing to wear proper uni- 
forms. On July 27, 2002, 24 prisoners at 
NCCTF were transferred to state prisons 
after refusing to return to their cells. No 
reasons for the protests were disclosed 
by the corporate media. The guards 
union whined that private prisons, which 
are non union, are dumping their disci- 
plinary problems on state prisons. 

Ohio: On May 19, 2002, Margo 
Freshwater, 53, was arrested in Colum- 
bus on charges that she escaped from a 
Tennessee prison in 1970 after serving 
18 months of a 99 year sentence for mur- 
dering a Memphis liquor store clerk. In 
1966, Freshwater, then 18, had gone to 
Memphis to visit her boyfriend in prison. 
She had an affair with the boyfriend’s law- 
yer, Glenn Nash, and the two went on a 
three week tri-state crime spree that left 
at least three people dead. Nash was 
found incompetent to stand trial. Fresh- 
water was arrested using the name Tonya 
McCartor and had no criminal record 
since her prison escape. She worked with 
her husband as a truck driver. 

Rhode Island: On May 30, 2002, po- 
lice in Providence raided the home of 
Lenard Gibson, 26, and seized 65 bags of 


crack cocaine and drug paraphernalia. 
Gibson was serving a sentence of home 
confinement after being convicted of sell- 
ing drugs before. Police also found Kevin 
McCray, 43, a guard at the Adult Correc- 
tional Institution in Gibson’s home during 
the raid. 

Tennessee: On may 6, 2002, Gary 
Brown, 40, was shot and killed by 
Brentwood police shortly after using 
an assault rifle to rob a Nashville bank. 
Brown was killed after shooting at po- 
lice. Browns last known employment 
was as a guard for the California De- 
partment of Corrections. 

Texas: On August 24, 2002, ex pris- 
oner, activist and Independent Media 
Center journalist Christopher Plummer 
attended a conference at Sam Flouston 
University organized by the Texas De- 
partment of Criminal Justice (TDCJ) 
called Public Awareness Corrections 
Today. Prison officials had claimed 
they would afford an opportunity for 
prisoner family members and con- 
cerned individuals to sit down and 
discuss common areas of concern one 
on one with prison officials. At the con- 
ference, attendees had to write down 
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their questions and TDCJ officials then 
decided which questions to answer. 
Plummer arrived late and verbally asked 
a question about the prison grievance 
procedure, which TDCJ officials re- 
fused to answer. Plummer eventually 
received a response from the presenter 
in a hallway. 

Jerry Bell, a member of the Office 
of the Inspector General confronted 
Plummer and demanded that he iden- 
tify himself. Plummer, wearing press 
credentials from the IMC, did so. In a 
videotape of the incident taken by 
Plummer’s wife, Bell says “I’m a police 
officer and 1 have a badge.” Bell ar- 
rested Plummer for “failing to identify 
himself’ which is not an arrestable of- 
fense in Texas. OIG and TDCJ officials 
told Plummer they would unarrest him 
if he left the event, which he reluctantly 
agreed to do. “If these weren’t the same 
people who control my parole, I 
wouldn’t have left,” Plummer said. 
Plummer served 8 years in prison be- 
fore his release in January, 2002. 


Texas: On June 3, 2002, Sylvester 
Hayes, 24, died of a heart attack while 
strapped into a restraining chair at the 
Arlington jail. Hayes had been placed in 
the restraint chair after becoming violent. 

Texas: On May 26, 2002, Robert 
Moore, a prisoner at the Corrections Cor- 
poration of America run Mineral Wells 
Pre-Parole Transfer Facility, got into an 
argument with other prisoners because 
he disliked the television show they had 
voted to watch in the prison’s television 
room. The argument ended in fisticuffs 
where Moore was hit, fell to the ground 
and hit the back of his head on the con- 
crete floor. The fight went unnoticed by 
staff and informants alike. The next day, 
Moore sought medical treatment from 
CCA staff saying he had fallen and hurt 
his head. He was given unspecified pain 
medication and sent back to his cell. The 
next day, on May 28, Moore was taken to 
a local hospital after becoming incoher- 
ent. That day he died of the head injury 
and his death was ruled a homicide by 
the medical examiner. The CCA operated 
prison houses 2, 1 00 prisoners on contract 
for the Texas Department of Criminal Jus- 
tice. 


Washington: On August 31, 2002, 
police shot and killed Dalton Culp, 32, 
in Everett. Culp had been expelled from 
a state prison guard training program 
at the Monroe Correctional Complex in 
nearby Monroe. Police were respond- 
ing to a call from the home of Culp’s 32 
year old girlfriend, an unidentified 
guard at the MCC, where a man was 
heard threatening her. Culp emerged 
from the house with two pistols and 
pointed them at police when gunshots 
were exchanged. Culp died at the scene, 
but no one else was injured. 

Washington: On January 18, 2002, 
a federal lawsuit against the North Cen- 
tral Washington Narcotics Taskforce 
was settled for $37,500. John Shearer, 
50, sued Okanogan county for allow- 
ing him to have unprotected sex three 
times with an HIV positive prostitute 
that the Taskforce used as an infor- 
mant. The informant traded sex for 
drugs with Shearer and ten other men 
who were charged with drug of- 
fenses. It is not known if any of the 
defendants contracted AIDS or other 
illnesses as a result of the police sting 
operation. | 
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already in its diird printing. In eight incisive chapters this book 
presents a detailed “inside” look at the workings of die 
American criminal justice system today. 1001 |__| 

Legal Research: How to Find and Understand the Law, 7th ed., 

by Stephen Elias and Susan Levinkind; Nolo Press, 392 pages. $19.95. 
Comprehensive and easy to understand guide on researching the law. 
Explains case law, statutes, digest and much more. Includes review 
questions, library exercises and practice research 
problems. A must for the novice pro se litigant. 1005 |__| 

The Criminal Law Handbook: Know Your Rights, Survive the 
System, Attorneys Paul Bergman & Sara I. Bennan-Barrett; Nolo 
Press, 608 pages. $34.95. Explains what happens in a criminal case 
from being arrested to sentencing, and what your rights are at each 
stage of the process. Uses an easy to understand question 
and answer format. 1038 

Represent Yourself in Court: How to Prepare & Try a Winning 

Case, Attorneys Paul Bergman & Sara J. Bennan-Barrett; Nolo Press, 
528 pages. $34.95. Breaks down the trial process in easy-to- 
understand steps so you can effectively represent yourself in court. 
The authors explain what to say, in court, how to say it, — 
where to stand, etc. 1037 |__| 

Writing to Win: The Legal Writer, Steven D. Stark. Main Street Books, 

288 pages. $15.95. Explains the writing of effective com- 

plaints, responses, briefs, motions and other legal papers. 1035 |__| 

Law Dictionary, Peter Collin Publishing, 288 pages. $15.95. 
Comprehensive law dictionary explains more than 7,000 legal tenns. 
Covers civil, criminal, commercial, and international law 
and prison slang. 1013 |__| 

Random House Webster’s English Dictionary, Newly revised and 
updated. 75,000+ entries. $5.99. Includes tips on writing and word us- 
age, and has updated geographical and biographical en- 
tries. Includes latest business and computer tenns. 1033 |__| 

Random House Spanish-English/English-Spanish Dictionary, 

60,000+ entries. $5.99. Two sections, Spanish-English and English- 

Spanish All entries listed from A to Z. Hundreds oft 

new words. Includes Western Hemisphere usage. 1034 |__| 

Finding the Right Lawyer, by Jay Foonberg; American Bar 
Association, 256 pages. $19.95. Anyone considering hiring a lawyer 
should read this book. It tells readers how to determine their legal 
needs, fee payments, how to evaluate a lawyer’s | 
qualifications, and much more. 1015 |__| 

With Liberty for Some, by Scott Christianson; Northeastern University 
Press, 360 pages. $18.95. Hie best history of prisons in the US that there is. 
Solidly documents America as a prison nation to the I 
present. Puts the prison system in a historical context 1026 |__| 

Criminal Injustice: Confronting the Prison Crisis, by Eliliu 
Rosenblatt; South End Press, 374 pages. $18.00. A radical critique of 
the prison industrial complex. Includes writing by many 
PLN writers. 1009 


All books are softcover except Prison Madness 


#••••••••••••#•••••• » »** •••••••••••••••••••••••••••••••••••••* 

IActual Innocence FREE with a 3-year PLN Subscription! 

I Actual Innocence: Five Days to Execution and Other Dispatches from; 

• the Wrongly Convicted, updated pb., by Barry Scheck, Peter Neufeld and; 
I .Tim Dwyer, Penguin Putnam, 432 pages. $9.99. Attorneys explain how* 

• criminal defendants are wrongly convicted on a regular basis. Detailed ex-; 
I planation of DNA testing and how it works to free the innocent. Devastating • 

• critique of police and prosecutorial misconduct and the I I; 

I system that ensures those abuses continue. 1030 |j 

Capital Crimes, by George Winslow, Monthly Review Press, 360 pages. 
$19.00. Easy to read explanation of how economic policies create and 
foster crime and how corporate and government crime is rarely pursued or 
punished. Shows connections between crime and policies 
on he environment, banking and other issues. 1024 |__| 

Lockdown America: Police and Prisons in the Age of Crisis, by 

Christian Parenti; Verso, 290 pages. $17.00. Radical analysis of the ruling 
class war on the poor via the criminal justice system. Well supported by 
the facts and first hand reporting. Covers paramilitary policing and 
SWAT teams, urban pacification and zero tolerance 
policing, the INS/Border Patrol and Prisons. 1002 

The Perpetual Prisoner Machine: How America Profits from Crime, by 

Joel Dyer, Westview Press, 318 pages. $19.00. Expose on who profits from 
tlie prison industrial complex: private prisons, banks, investment houses and 
small companies. Explains how prison growth means more 
profit for business. 1025 |__| 

Crime and Punishment In America: Why the Solutions to America’s 
Most Stubborn Social Crisis Have Not Worked - And What Will, by 

Elliott Currie; Holt & Co. 230 pages. $1295. Effective rebuttal to the right 
wing proponents of prison building. Fact based argument showing crime is 
driven by poverty. Debunks prison myths and discusses 
proven, effective means of crime prevention. 1019 |__| 

Twice the Work of Free Labor The Political Economy of Convict 
Labor in the New South, by Alex Lichtenstein; Verso, 264 pages. 
$19.00. History of prison slave labor in industrializing the post civil war 
Southern economy. Explains how prison slavery was an integral part of the 
American economy in the post civil war era. Puts today’s — 
prison slave labor practices into context. 1012 |__| 

The Politics of Heroin: CIA Complicity in the Global Drug Trade, by 

Alfred McCoy; Lawerence Hill Books, 634 pages. $32.95. Latest Edition 
of the scholarly classic documenting U.S. government 
involvement in drag trafficking. 1014 |__| 

States of Confinement: Policing, Detention and Prison, revised and 
updated edition, by Joy James; Saint Martins Press, 368 pages. 

$19.95. Activists, lawyers and journalists expose the 

criminal justice system’s deeply repressive nature. 1032 

No Equal Justice: Race and Class in the American Criminal 
Justice System, by David Cole; Hie New Press, 218 pages. $15.95. 
Devastating critique showing how the criminal justice system 

perpetuates race and class inequality, creating a two 

tiered system of justice. 1028 

Ten Men Dead: the story of the 1981 Irish hunger strike, by 

David Beresford; Atlantic Monthly Press, 334 pages. $13.50. Relies 
on secret IRA documents and letters smuggled out from the IRA 

political prisoners during their 1981 hunger strike at r 

the infamous Long Kesh prison in Belfast. 1 006 

Prison Writing in 20th Century America, by H. Bruce Franklin; 
Penguin, 1998, 368 Pages. $13.95. From Jack London to Iceberg 
Slim, George Jackson and Assatta Shakur, this powerful anthology 

provides a selection of some of the best writing de- 

scribing life behind bars in America. 1 022 
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Each of PLN's three article indexes enable you to find articles dealing w ith specific 
topics during the years covered by the index. Articles can be found based on nearly 
500 possible topics, such as medical neglect, sexual assault, visitor strip searches, etc. 

Each article index is more than 325 pages, and the detailed information about PEN 


articles includes: title and author: issue and page number, topics covered; case names J 
and citations; verdicts and settlements; the state or region covered and if it is state, BOP ■ 
or jail specific. The three article indexes are a valuable resource for prison litigators! 

Each index is $22.50 for prisoners, $35 for individuals and $50 for institutions. Ship- ■ 
ping is $5 for any size order, and an index order can be combined with a book order for I 
a single $5 shipping charge. Use the Order fonn at the bottom ofthe page or call PLN ! " 

J 


Save S5 on PLN’s New Book! 

Prison Nation is PLN’s new book that is 
scheduled for release in January 2003. It is 
a dispatch by prisoners, social critics and 
investigative reporters from the foreign 
world of America’s prisons. Edited by 
PLN editor Paul Wright and activist 
attorney Tara Herival, Prison Nation 
exposes the dark side of America’s Tock- 
em-up’ political and legal climate. 

Buy a paperback copy of Prison Nation at 
the list price of $19.95 by December 31, 
2002, and PLN will “eat” the $5 shipping 
charge when the book becomes available 
in January 2003! 


Hepatitis and Liver Disease: What you Need to Know, by Melissa 
Palmer, MD: Avery, 457 pages. $14.95. Describes symptoms and 
treatments of hepatitis and other liver diseases. Includes 
bibliography and index. 1031 ■ 

Worse Than Slavery: Parchman Farm and the Ordeal of Jim 
Crow Justice, by David Oshinsky: The Free Press. 306 pages. $14.00. 
Historic analysis of modem prison slave labors roots in chattel slavery. 
Focuses on prison plantations and self sustaining prisons. Analyzes the 
impact segregation had in ensuring blacks were imprisoned and their 

labor exploited. Must reading to understand prison slavei 

labor today. 1007 

Acres of Skin: Human Experiments at Hohnesburg Prison, by 

Allen Hornblum: Routledge Press. 297 pages. $16.00. Detailed expose 
on the widespread practice of using American prisoners in medical and 
military experiments and of testing cosmetics, drugs and chemicals on 
prisoners. The experiments took place until the mid 1970’s. Compares 

American prisoner experiments to those carried out byi 

Nazi doctors in concentration camps. 1020 

Soledad Brother: The Prison Letters of George Jackson, by George 
Jackson: Lawrence Hill Books, 368 pages. $16.95. Lucid explanation of 

the politics of prison by a well-known prison activist. Morei 

relevant now than when it first appeared 30 years ago. 1016 

All Things Censored: Mumia Abu-Jamal, edited by Noelle Hanra- 
han. Seven Stories Press. 303 pages. $14.95. Includes! 
seventy-five articles written by Abu-Jamal. 1040 


Marijuana Law: A Comprehensive Legal Manual by Richard Boire: 
Ratlin, 271pages. $17.95. Detailed examination on how to reduce the 
probability of arrest and successful prosecution for people accused of the 
use. sale or possession of marijuana. Invaluable infonnation on legal 
defenses, search and seizures, surveillance, asset forfeiture, drug testing, 
medical marijuana, sentencing guidelines, how to avoid 
prison and much more. 1008 |__| 

Prison Masculinities, edited by Don Sabo, Terry Kupers and Willie 
London. Temple Univ. Press, 296 pages. $24.95. Explores how prisons mirror 
the worst aspects of society-wide gender relations. Includes essays by activists, 
academics, and prisoners. Includes an essay by Angela Davis exploring the 
roots of the prison system and the current expansion of correc- 
tions into the "prison-industrial complex." 1039 |__| 

Prison Madness: The Mental Health Crisis Behind Bars and What 
We Must Do About It, by Terry Kupers: Jossey Bass. 245 pages. 
Hardback only $25.00. Renowned psychiatrist writes about the devastating 
mental health crisis in American prisons and jails. Covers all aspects of 
mental illness, prison rape, racism, negative effects of long 
tenn isolation in control units and much more. 1003 


Mail payment 

and order to: 

Mail Order To: 

Name: 

DOC #: 

Suite/Cell: 

Agency/Inst: 
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December 2002 


Prison Legal News 
2400 NW 80th St. #148 
Seattle, WA 98117 


Purchase by phone with a Visa or MasterCard 

206 - 781-6524 

All purchases must be pro-paid. Payments by prisoners 
with new stamps and pre-stamped envelopes accepted. 

Books or Indexes (No S/H on 3 & 4 yr 

subscription special books & Prison Nation only) Qty. $ Amt. 


Add 15.00 S/H (2 exceptions listed above) 
WA Residents Add 8.8% 

Order Total 
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Get The Hands-On Guides 
ThalHave Helped Thousands 



Buy Your Copy Today! 


Due to budget cuts, if 
you don’t buy your 
own copy of these 
how-to guides you 
may not find them in 
your prison library at 
all. Order your copies 
today to make sure 
you have the hands- 
on help 
you need! 

Oceana 
Publications, Inc. 




Know Your Rights! 


Prisoners’: Self-1 I el p Litigation Manual, 3rd Edition i SS32.95 


Many grievances of prisoners can be remedied with out the assistance of a lawyer. Written by John 
Boston and Daniel Manville, this valuable publication includes an outline of Federal and State legal sys- 
tems and relevant terminology. This essential resource will help you to understand your rights, and will 
present possible remedies. 

This publication includes: 

• Conditions of Confinement • Civil Liberties in Prison • Equal Protection of the Laws 

• Procedural Due Process • Litigation • Pre-TWal Detainees’ Rights • Action, Defenses and Relief 

• Legal Research and Writing 


Introduction to the Legal System of the United States us$29.50 


This publication will help you to understand the fundamental principles of the United States legal sys- 
tem. Written by E. Allan Farnsworth, Professor of Law at Columbia University School of Law, this text 
has been required introductory reading in law schools for nearly 20 years. 


You receive coverage on: 

• Historical Background • Legal Education • Legal Profession • The Judicial System • Statutes 

• Secondary Authority Classification • Procedure • Private Law • Public Law 



This text provides guidance on the art of preparing oral and written arguments, and explains how to be 
effective and persuasive in court. One of the authors has more than twenty years of experience as a trial 
judge in the U.S. Courts of Appeals, and in this book he shares the secrets to success. 

This book includes current explanations relating to Courts of Appeals including: 

• Function • Structure • Procedures • Rules of Court • Standards of Review 

• Citing Laws in Your Arguments 


Detach thisfotm and send payment (Check, Money Order or Credit Card) in an envelope to: 


Oceana Publications • 75 Main Street * Dobbs Ferry, N.Y. 10522-1601 


\ - - ?.? ~ “ | 

I 1 

□ Prisoners' Self-Help Litigation Manual, US$32.95 

0-379-21212-9 


□ Introduction to the Legal System of the United States. US$29.50 

0-379-21373-7 


□ Brief Writing and Oral Argument, 8th Edition, US$35.00 

0-379-20427-4 


1 Prisoners Receive FREE Shipping and Handling - 

Please Do Not Send Cash \ 


□Check or Money Order is enclosed 

□Visa □MasterCard □American Express Card#: 

Exp. Date: / 

Signature: 

(please print) 

Name 

Address 


City State Zip 
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